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STATE  OF  NEW  YORK. 


DANIEL  PEICE  vs.  DANIEL  M.  WILSON  and  JAY  GOULD, 

impleaded,  &c. 

A  witness  having  been  examined,  before  a  referee,  on  the  part  of  the  defence, 
the  referee,  pending  the  cross-examination,  adjourned  the  trial.  The  witness 
neglecting  to  appear  for  further  cross-examination,  he  was  required  by  the 
referee  to  appear  on  one  of  three  days,  or,  in  default  thereof,  to  have  his 
examination  stricken  out.  He  failed  to  appear,  and  upon  the  plaintiffs  mo- 
tion and  on  notice  to  the  counsel  of  the  witness,  his  testimony  was  stricken 
out.  Held  there  was  no  injustice  or  impropriety  in  this  course. 

By  articles  of  copartnership,  G.,  one  of  the  partners,  was  to  devote  his  time 
and  services,  generally,  to  the  business,  and  was  to  be  allowed  $1,000  per 
annum,  for  such  services.  He  discharged  the  duties  he  was  required  to  per- 
form ;  but  his  salary  was  not  paid,  nor  credited  to  him  on  the  books  of  the 
firm.  It  appeared  that  W.,  another  partner,  had  the  general  control  of  the 
office  business,  including  the  books  of  account.  .Held  that  the  neglect  to 
enter  a  credit  of  the  salary  in  the  books  was  not  an  act  of  G.,  nor  a  waiver 
of  the*  salary  by  him. 

The  personal  liability  for  debts  of  a  corporation,  imposed  upon  its  officers  for 
neglecting  to  publish  a  notice  under  a  statute,  is  in  the  nature  of  a  penalty ; 
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and  such  a  penalty,  imposed  by  the  laws  of  another  state  will  not  be  en- 
forced in  the  courts  of  our  own.  Hence,  upon  an  accounting  between  part- 
ners, such  a  liability  on  the  part  of  one  of  them,  to  the  firm,  cannot  be 
considered, 

APPEAL,  by  the  defendants,  from  a  judgment  en- 
tered upon  the  report  of  a  referee,  in  an  action  for 
an  accounting  between  partners. 

Salter  &  Cowing  and  J.  C.  Jackson,  for  the  appellants. 
Henry  Daily,  Jun.,  for  the  respondent. 

By  the  Court,  LEARNED,  J.  This  is  an  equity  action, 
brought  for  the  purpose  of  settling  a  partnership  and 
for  an  accounting  among  the  partners.  It  has  been  re- 
ferred to  a  referee,  who  has  made  his  report ;  from 
which  the  defendants  appeal. 

During  the  trial,  Jay  Gould  was  examined  as  a  wit- 
ness on  the  part  of  the  defence.  Pending  his  cross- 
examination,  the  referee  adjourned  the  trial.  Gould 
neglected  to  appear  for  further  cross-examination.  He 
was  required  by  the  referee  to  appear  on  one  of  three 
days,  or,  in  default  thereof,  to  have  his  examination 
stricken  out.  He  failed  to  appear,  and  upon  the  plain- 
tiffs motion  and  on  notice  to  Gould's  counsel,  his  testi- 
mony was  stricken  out.  There  was  no  injustice  or 
impropriety  in  this  course.  The  plaintiff  was  entitled 
to  the  benefit  of  the  cross-examination  ;  and  the  defen- 
dant Gould  was  in  fault  for  not  attending. 

The  referee  disallowed  a  claim  of  Gould  for  salary. 
By  the  articles  of  copartnership  Gould  was  to  devote 
his  time  and  services  generally  to  the  business,  and  was 
to  be  allowed  $1,000  per  annum  for  such  services.  Two 
others  of  the  partners  were  also  to  be  allowed  salaries. 
The  referee  finds  that  the  salaries  of  these  two  were,  regu- 
larly credited  on  the  books  ;  but  that  the  salary  of  Gould 
was  not  paid  or  credited.  And  this  failure  to  credit  the 
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salary  is  held  by  the  referee  to  be  a  waiver  of  it.  It  is  not 
found  by  the  referee  that  Gould  failed  to  perform  the 
duties  imposed  upon  him  by  the  articles  ;  and  it  is  found 
that  Wilson  had  the  general  control  of  the  office  business, 
including  the  books  of  account.  As  it  does  not  appear, 
therefore,  that  Gould  had  the  charge  of  the  books,  the 
neglect  to  enter  the  salary  was  not  an  act  of  his.  By 
the  express  terms  of  the  copartnership  agreement  Gould 
was  entitled  to  receive  a  salary.  So  far  as  appears,  he 
has  discharged  the  duties  which  he  was  required  to  per- 
form. Something  more,  then,  than  a  mere  neglect  by 
another  partner  to  credit  him  his  salary  is  needed,  to 
constitute  a  waiver;  even  if  he  had  seen  the  books. 
The  partnership  continued  only  about  sixteen  months, 
and  there  is  no  express  agreement,  in  the  articles,  when 
salaries  are  payable.  An  entry  in  the  partnership  books, 
when  they  are  accessible  to  all  the  partners,  is  undoubt- 
edly strong  evidence  against  them.  But  a  mere  omis- 
sion to  enter  an  item  which  might  properly  be  on  the 
books  cannot  have  quite  as  much  weight.  Certainly 
not,  unless  the  omission  were  long  continued  or  repeated. 
In  the  present  case,  supposing  that  it  would  have  been 
proper  to  enter  the  salary  at  the  close  of  the  year,  there 
was  an  omission  of  only  four  months.  While  the  right 
to  a  salary  was  fixed  by  the  very  articles  of  partnership, 
Gould  may  have  relied  on  those  articles.  There  is  not, 
therefore,  as  it  seems  to  me,  enough  to  show  a  waiver  of 
the  salary  of  Gould,  and  it  should  have  been  allowed. 
The  most  important  question,  however,  in  this  case,  is 
whether  the  plaintiff  is  to  be  charged  with  the  debt 
owing  by  the  New  Jersey  Patent  Tanning  Company,  to 
the  firm  of  Wilson,  Price  &  Company.  The  plaintiff, 
Price,  was  a  stockholder  and  director  and  the  president, 
of  the  New  Jersey  Patent  Tanning  Company,  a  corpo- 
ration organized  under  the  general  manufacturing  law 
of  New  Jersey.  That  corporation  became,  and  on  the 
1st  day  of  August,  1860,  was,  indebted  in  a  large  amount 
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to  the  firm  of  Wilson,  Price  &  Co.  By  the  laws  of 
New  Jersey  such  a  corporation  is  required,  annually, 
on  or  before  the  1st  day  of  April,  to  give  a  notice  in  a 
certain  newspaper,  signed  by  the  president  and  a  major- 
ity of  the  directors,  and  verified,  of  the  amount  of  stock 
actually  paid  in,  &c.  In  default  thereof,  the  president 
and  directors  are  jointly  and  severally  liable  for  all 
existing  debts  of  the  corporation.  Such  liability  may 
be  enforced  by  an  action  on  the  case  or  by  a  bill  in 
chancery.  The  corporation  above  mentioned  neglected 
to  give  that  notice.  'And  thereupon  the  plaintiff,  Price, 
incurred  the  aforesaid  statutory  liability.  The  ques- 
tion is,  whether  that  liability  can  be  brought  into  this 
accounting.  The  referee  held  that  it  could  not. 

This  subject  has  been  thoroughly  examined  in  other 
cases,  and  it  is  sufficient  to  refer  to  them.  In  Bird  v. 
Hayden  (2  Abb.,  N.  /£,  61)  it  is  decided  that  a  liability 
of  this  kind,  imposed  on  directors  for  a  neglect  to  pub- 
lish a  notice,  under  a  statute,  is  in  the  nature  of  a  pen- 
alty ;  and  that  such  a  penalty,  imposed  by  the  laws  of 
another  state,  will  not  be  enforced  in  the  courts  of  our 
own.  The  same  doctrine  was  settled  in  the  courts  of 
New  Jersey,  in  respect  to  a  similar  New  York  law,  in 
the  case  of  Derricksou  v.  Smith  (3  Dutcher,  160.)  If 
Price  were  sued  in  the  courts  of  New  York,  on  this 
alleged  liability  arising  under  New  Jersey  laws,  he 
could  not,  under  these  decisions,  be  made  liable.  There 
is  no  reason,  therefore,  that  it  should  be  enforced  against 
him  by  a  defendant  when  he  is  plaintiff  in  the  same 
courts. 

It  is  not  necessary  to  consider,  here,  whether  or  not, 
in  the  courts  of  New  Jersey,  Price,  as  director  of  that 
corporation,  would  be  held  liable  for  that  statutory 
penalty  to  a  firm  in  which  he  was  a  partner.  It  is  suffi- 
cient that  the  cases  above  mentioned,  and  others  therein 
cited,  show  that  the  courts  of  our  state  will  not  enforce 
such  a  penalty,  imposed  by  laws  of  a  foreign  state. 
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There  were  nine  notes  given  in  evidence,  on  some  of 
which  the  plaintiff,  and  on  others  of  which  the  defen- 
dant Wilson,  was  liable.  These  notes  appear  to  have 
been  accommodation  paper,  loaned  to  the  Tanning  Com- 
pany. It  is  claimed  by  the  defendant  Gould  that  the 
Tanning  Company  paid  off  these  notes  with  money  fur- 
nished by  the  firm  of  Wilson,  Price  &  Co.  The  facts  to 
sustain  this  view  are  not  found  by  the  referee.  But 
assuming  the  facts  to  be  so,  the  dealing  of  Wilson, 
Price  &  Co.  was  with  the  Tanning  Company.  Any 
money  advanced  was  advanced  to  that  Tanning  Com- 
pany ;  and  the  liability  for  the  same  was  the  liability  of 
the  Tanning  Company.  It  cannot  be  charged  against 
Price  or  Wilson. 

The  judgment,  therefore,  should  be  modified  by  cred- 
iting Gould  with  the  amount  of  his  salary  $1,416.67, 
with  interest  thereon  from  March  15,  1865,  to  October  15, 
1869,  that  being  the  computation  of  interest  in  the 
referee's  statement,  making  $1,871.13.  One  quarter  of 
said  amount,  viz.,  $467.78  should  be  deducted  from  the 
sum  adjudged  to  be  recovered  by  the  plaintiff  against 
Baid  Gould,  and  one  quarter  thereof  should  be  deducted 
from  the  sum  adjudged  to  be  recovered  by  said  Wilson 
against  said  Gould.  The  deductions  to  be  as  of  the 
date  of  the  referee's  report.  In  other  respects  the  judg- 
ment should  be  affirmed,  without  costs  of  appeal  to 
either  party. 

Judgment,  as  modified,  affirmed. 

[FIRST  DEPABTMKNT,  GENEBAL  TEBM  at  New  York,  January  6,  1873. 
Ingraham,  Brady  and  Learned,  Justices.] 
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SHELLINGTON  vs.  ROWLAND. 

In  order  to  render  a  stockholder  in  a  manufacturing  corporation  personally 
liable  for  the  debts  of  the  corporation,  under  sec.  24  of  the  act  of  1848» 
(chap.  40,)  it  is  not  necessary  for  a  creditor  to  show  a  judgment  recovered 
against  the  corporation,  and  an  execution  returned  unsatisfied  in  whole  or 
in  part. 

The  clause  of  that  section  which  requires  the  return  of  an  execution  unsatisfied 
applies  only  to  stockholders  who  have  ceased  to  be  such ;  not  to  persons 
sued  as  stockholders  of  the  company.  An  agreement  to  sell  stock,  not  con- 
summated, is  not  enougli  to  authorize  the  defence  that  the  creditor's  remedy 
against  the  corporation  has  not  been  exhausted. 

Under  section  25  of  the  act  of  1848,  a  completed  transfer  of  the  stock,  entered 
on  the  books  of  the  corporation,  is  essential,  in  order  to  exonerate  the 
original  stockholder  from  his  liability  for  the  debts  of  the  corporation. 

The  corporation  being  absolutely  required,  by  that  section,  to  keep  a  book 
which  shall  show  who  the  existing  stockholders  are,  it  is  no  answer  to  a 
creditor  objecting  that  an  alleged  transfer  was  not  registered,  to  say  that  the 
company  had  no  such  book,  at  the  time. 

Section  24  of  the  act  of  1848,  requiring,  as  a  condition  precedent  to  the  per- 
sonal liability  of  a  stockholder,  the  commencement  of  a  suit  against  the  cor-> 
poration,  for  the  recovery  of  a  debt,  is  not  complied  with  by  commencing  a 
suit  for  the  recovery  of  a  part  of  the  debt. 

Accordingly,  where  a  creditor  brought  an  action  against  a  corporation,  before 
a  justice  of  the  peace,  upon  an  account  for  work  and  labor,  <fec.,  amounting  to 
$866,60,  the  complaint  claiming  $200  only,  (that  being  the  extent  of  the  jus- 
tice's jurisdiction,)  and  no  suit  had  been  brought  against  the  company  for  the 
balance  of  the  account ;  Held,  in  an  action  by  a  creditor  against  a  stockholder, 
that  the  recovery  must  be  limited  to  $200  and  interest. 

APPEAL  from  a  judgment  for  the  plaintiff,  entered 
on  a  verdict  at  the  Monroe  circuit. 

John  Van  Voorhis,  for  the  appellant. 
Theodore  Bacon,  for  the  respondent. 

By  the  Court,  TALCOTT,  J.  This  action  was  brought 
to  charge  the  defendant  as  a  stockholder  of  the  "Pen- 
field  Paper  Company,"  a  corporation  created  under  the 
"  Act  to  authorize  the  formation  of  corporations  for  man- 
ufacturing, mining,  mechanical  or  chemical  purposes," 
(Laws  ofl&48,  chap.  40,)  for  a  debt  due  to  the  plaintiff 
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for  services  performed  by  him  as  a  servant  and  laborer 
for  the  corporation.  This  case  was  once  before  brought 
to  the  General  Term,  and  a  verdict  for  the  plaintiff  was 
there  set  aside  and  a  new  trial  ordered,  on  account  of  a 
failure  to  prove  compliance  with  the  condition  prece- 
dent imposed  by  the  24th  section  of  the  act,  which  pro- 
vides that  "no  stockholder  shall  be  personally  liable 
for  the  payment  of  any  debt  contracted  by  any  company 
formed  under  this  act,  which  is  not  to  be  paid  within 
one  year  from  the  time  the  debt  is  contracted,  nor  unless 
a  suit  for  the  collection  of  such  debt  shall  be  brought 
against  such  company  within  one  year  after  the  debt 
shall  become  due."  That  defect  of  proof  has  been  sup- 
plied on  the  second  trial.  It  is  now  claimed  that  it  was 
necessary  for,  the  plaintiff  to  have  gone  farther,  and  to 
have  shown  a  judgment  recovered  against  the  corpora- 
tion, and  an  execution  against  it  returned  unsatisfied, 
before  bringing  his  action  against  a  stockholder.  Al- 
though, if  we  could  be  permitted  to  substitute  our  own 
ideas  of  what  would  be  just  and  expedient  in  place  of 
the  legislative  enactment,  we  might  be  very  ready  to 
come  to  the  conclusion  that  a  creditor  should  be  com- 
pelled to  exhaust  his  remedy  against  the  corporation 
before  being  permitted  to  maintain  his  suit  against  an 
individual  stockholder,  we  are  unable  so  to  construe  the 
statute  without  violence  to  the  language.  The  24th 
section  of  the  act,  which  is  in  question,  is  as  follows,  viz. : 
"No  stockholder  shall  be  personally  liable  for  the  pay- 
ment of  any  debt  contracted  by  any  company  formed 
under  this  act  which  is  not  to  be  paid  within  one  year 
from  the  time  the  debt  is  contracted,  nor  unless  a  suit 
for  the  collection  of  such  debt  shall  be  brought  against 
such  company  within  one  year  after  the  debt  shall  be- 
come due  ;  and  no  suit  shall  be  brought  against  any 
stockholder  who  shall  cease  to  be  a  stockholder  in  any 
snch  company,  for  any  debt  contracted,  unless  the  same 
shall  be  commenced  within  two  years  from  the  time  he 
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shall  have  ceased  to  be  a  stockholder  in  such  company, 
nor  until  an  execution  against  the  company  shall  have 
been  returned  unsatisfied  in  whole  or  in  part." 

The  defendant  was  sued  as  a  stockholder  of  the  com- 
pany, not  as  one  who  had  ceased  to  be  such  stockholder. 
It  is  true  that  the  defendant  claims  that  he  agreed  with 
Hogeboom  and  Wheeler,  the  president  and  superinten- 
dent of  the  company,  to  sell  his  stock  nominally  amount- 
ing to  $4,000  to  the  company  for  $800,  to  be  paid  in 
paper.  It  is  not  shown  that  Hogeboom  and  Martin,  or 
either  of  them,  had  any  authority  to  make  this  purchase 
on  behalf  of  the  company,  or  that  it  was  ever  ratified 
by  the  company  or  the  consideration  paid. 

No  evidence  was  given  that  the  shares  held  by  the 
defendant  had  ever  been  transferred  upon  the  books  of 
the  company.  In  fact,  it  was  substantially  conceded 
that  they  had  not  been  so  transferred,  and  the  reason 
offered  for  this  was  that  the  transfer  book  had  probably 
been  burned  before  the  time  when  the  defendant  had 
agreed  to  sell  his  stock  to  the  company.  The  25th  sec- 
tion of  the  act  provides  that  "  no  transfer  of  stock  shall 
be  valid  for  any  purpose  whatever,  except  to  render  the 
person  to  whom  it  shall  be  transferred  liable  for  the 
debts  of  the  company  *  *  *  until  it  shall  have  been  en- 
tered," &c.  Under  similar  provisions  to  this  it  has  been 
held  that  a  transfer  of  stock  not  entered  on  the  transfer 
book,  is  so  far  valid,  as  between  the  parties  to  the  trans- 
fer and  the  corporation  as  to  confer  an  equitable  title 
upon  the  transferee,  with  the  right  to  demand  and  en- 
force a  transfer  against  the  company  ;  but  on  the  other 
hand,  it  has  also  been  held  that  a  completed  transfer 
entered  on  the  transfer  book  is  essential  in  order  to  ex- 
onerate the  original  stockholder  from  his  liability  to  cred- 
itors. Creditors  can  only  be  governed  in  giving  credit, 
and  in  commencing  actions,  by  what  appears  upon 
the  transfer  book.  And  cannot  know  what  transfers 
have  taken  place  by  merely  handing  over  the  stock  cer- 
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tificate  from  one  to  another  with  a  power  of  attorney  to 
transfer  indorsed.  To  allow  a  creditor  to  be  defeated 
by  such  a  secret  transfer  would  be  a  fruitful  source  of 
fraud  and  surprise.  The  corporation  is  absolutely  re- 
quired by  the  25th  section  to  keep  a  book  which  shall 
show  who  the  existing  stockholders  are ;  and  it  is  no 
answer  to  a  creditor  objecting  that  the  alleged  transfer 
was  not  registered,  to  say  that  the  company  had  no  such 
book  at  the  time  of  the  alleged  transfer.  It  is  doubtless 
within  the  power  of  any  stockholder  to  compel  the 
officers  of  the  corporation  to  keep  such  a  book  as  the 
statute  requires ;  and  if  it  has  been  casually  destroyed 
its  place  should  be  supplied,  if  those  who  might  avail 
themselves  of  the  fact  that  they  have  ceased  to  be  stock- 
holders desire  to  protect  themselves. 

If  the  foregoing  views  are  correct  it  becomes  unneces- 
sary to  consider  what  effect  the  injunction  issued  out  of 
the  court  of  bankruptcy,  restraining  the  farther  prose- 
cution of  suits  against  the  corporation,  might  have  in 
excusing  the  performance  of  the  condition  precedent ; 
nor  is  it  necessary  to  consider  how  far  the  proving  and 
establishing  of  the  debt  under  the  bankruptcy  might 
be  considered  a  judgment,  and  the  final  distribution  an 
execution,  within  the  meaning  of  the  manufacturing  act. 

For  the  reasons  before  stated  we  are  of  opinion  that  the 
plaintiff  was  entitled  to  recover.  A  question  then  arises 
as  to  the  amount  which  he  was  entitled  to  recover. 
The  verdict  directed  for  the  plaintiff  was  for  8306.60  of 
principal  with  interest,  in  addition.  The  action  was 
upon  a  continuous  account  for  work  and  labor,  extending 
from  June  24th,  1869,  to  February  1st,  1870,  amount- 
ing in  all  to  $306.60.  The  action  which  was  brought 
against  the  company  was  commenced  before  a  justice  of 
the  peace,  and  the  complaint  in  that  action  was  for  work, 
labor,  &c.,  to  the  amount  of  8200,  which  was  the  extent 
of  the  jurisdiction  of  the  justice.  The  plaintiff,  if  he 

VOL.  LXVIL  2 
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had  proceeded  with  the  suit  before  the  justice,  could  noL 
afterwards  have  sued  the  corporation  upon  the  balance 
of  his  account,  which  could  not  be  split  up  and  made  to 
form  the  basis  of  several  distinct  actions.  The  twenty- 
fourth  section  of  the  act,  requiring  that  before  resorting 
to  the  liability  of  the  stockholder  a  suit  shall  have  been 
commence*!  against  the  corporation,  requires  that  the 
suit  shall  have  been  commenced  for  "such  debt,"  that 
is,  the  same  debt  for  which  it  is  sought  to  charge  the 
stockholder,  neither  more  or  less.  It  is  to  be  presumed 
that  the  stockholder  and  the  company  were  expected  by 
the  legislature  to  obtain  information  of  the  nature  and 
extent  of  the  claim  against  the  corporation  from  the  suit 
commenced  against  it,  and  the  stockholder  to  be  thereby 
enabled  to  judge  of  the  nature  and  extent  of  his  own 
liability,  and  to  be  governed  by  what  he  might  thus 
learn  in  regard  to  any  measures  for  defence  or  indemnity 
to  be  adopted  by  him.  This  seems  to  be  the  only  rea- 
son why  the  mere  commencement  of  a  suit  against  the 
corporation  is  required  as  preliminary  to  any  attempt 
to  enforce  the  liability  of  a  stockholder.  At  all  events 
no  suit  has  been  commenced  against  the  company  for 
an}7  part  of  the  debt  recovered  against  the  stockholder 
in  this  action  except  for  $200,  parcel  of  the  plaintiff's 
account,  and  it  seems  to  be  clear  that  as  to  any  excess 
over  the  sum  of  $200,  the  statutory  condition  precedent, 
namely,  the  prior  commencement  of  a  suit  against  the 
corporation  for  its  recovery,  has  not  been  complied  with. 

We  are  of  the  opinion,  therefore,  that  the  plaintiff  is 
entitled  to  his  recovery,  but  only  to  the  extent  for  which 
a  suit  had  been  commenced  against  the  corporation. 

The  judgment  is  affirmed,  upon  the  condition  that  the 

plaintiff  stipulate,  according  to  the  practice,  to  deduct 

from  the  verdict  and  judgment  all  except  the  sum  of 

'.   with  interest,  thereon  from   February  1st,  1870. 

Otherwise   the  judgment  is  reversed  and  a  new  trial 
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ordered  with  costs  to  abide  the  event.     Costs  of  appeal 
to  neither  party.  . 

Judgment  accordingly. (a) 

[FotmTH  DEPARTMENT,  GENEBAL  TERM  at  Syracuse,  January  7,  1873. 
Mullin  and  Talcott,  Justices.] 

(a)  Affirmed  by  Court  of  Appeals.     See  53  N.  7.,  871. 


BALLOU  and  others  vs.  PAKSONS  and  another. 

On  the  taxation  of  costs,  upon  a  judgment  on  the  report  of  a  referee,  the  referee's 
decision  awarding  judgment,  stands  before  the  clerk  as  the  mandate  of  the 
court,  and  until  vacated  and  set  aside,  such  direction  should  be  obeyed.  The 
clerk  has  nothing  to  do  with  the  question  whether  it  has  been  regularly 
obtained. 

Where  there  is  an  oral  agreement,  made  before  the  referee,  in  open  court,  at  the 
time  of  final  submission,  extending  the  time  for  making  and  delivering  the 
report  indefinitely,  a  party  cannot  terminate  the  reference,  and  bar  the  right 
to  a  decision  by  the  referee,  by  serving  a  notice  under  section  273  of  the 
Code. 

It  seems  that,  in  such  a  case,  the  proper  method  of  terminating  the  stipulatior 
for  indefinite  extension  is  to  serve  upon  the  opposite  party  and  the  referee, 
a  notice  that  unless  the  report  is  made  and  delivered  within  a  reasonable 
time,  to  be  specified,  the  reference  will  be  deemed  ended. 

THE  referee  appointed  in  this  action  having  made  a 
report  therein  in  favor  of  the  plaintiff  for  $6,113.80, 
with  costs,  which  the  defendants  claimed  was  irregular, 
and  the  plaintiffs  having  presented  their  bill  of  costs  to 
the  clerk  for  adjustment,  the  clerk  refused  to  tax  said 
costs,  which  refusal  the  plaintiffs  claimed  was  irregular. 
For  the  purpose  of  presenting  for  judicial  determination 
the  above  questions,  it  was  stipulated  and  agreed  between 
the  attorneys  for  the  respective  parties  that  the  plaintiIVs 
might  present  to  Judge  BOCKKS,  tit  Chambers,  or  at  Spe- 
cial Term,  the  questions  presented  by  such  refusal  of 
the  clerk,  upon  the  papers  presented  to  and  used  by  said 
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clerk  on  such  application  for  decision,  as  upon  an 
appeal  from  said  taxation  ;  that  at  the  same  time,  and 
upon  the  same  papers,  the  defendants  might  ask  to  have 
the  report  of  the  referee  set  aside,  as  upon  a  motion  by 
them  for  that  purpose ;  and  that  either  party  might 
appeal  from  the  whole  or  any  part  of  the  order  made  on 
such  hearing. 

The  case  was  accordingly  heard  at  Special  Term,  and 
the  following  decision  rendered  by  Justice  BOCKES. 

D.  A.  Boies,  for  the  plaintiffs. 
Paris  &  Terry,  for  the  defendants. 

BOCKES,  J.  Two  motions  heard  together  —  one  by  the 
plaintiffs  to  compel  the  clerk  to  adjust  their  costs  and 
enter  judgment,  the  other  by  the  defendants  to  set  aside 
the  report. 

The  disposition  of  the  motion  to  set  aside  the  decision 
of  the  referee  will,  of  course,  determine  the  other  ;  but 
it  may  be  remarked  here  that  the  refusal  of  the  clerk  to 
adjust  the  plaintiffs'  costs  and  to  enter  judgment,  accord- 
ing to  the  decision,  was  wrong.  The  referee's  decision, 
awarding  judgment,  stood  before  the  clerk  as  the  man- 
date of  the  court.  The  clerk  had  nothing  to  do  with 
the  question  whether  it  had  been  regularly  obtained. 
That  question  was  for  the  court,  on  proper  application. 
Until  vacated  and  set  aside,  its  direction  for  judgment 
should  be  obeyed. 

The  important  question,  however,  is  now  as  to  the 
regularity  of  the  referee's  decision  —  whether  it  was 
made  and  delivered  in  due  time. 

The  case  was  a  long  time  on  trial  before  the  referee, 
and  was  finally  submitted  to  him  for  decision  on  the  9th 
April,  1869.  He  held  it  under  advisement  until  Novem- 
ber 19th,  1872,  when  he  made  and  delivered  his  decision, 
awarding  judgment  to  the  plaintiffs  for  $6,113.80,  the 
amount  claimed  in  the  complaint,  with  costs.  In  the 
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meantime,  and  on  the  28th  October,  1872,  the  defendants' 
attorneys  served  the  plaintiffs'  attorney  with  a  notice  of 
their  election  to  terminate  the  reference. 

Now,  in  the  absence  of  any  stipulation  or  agreement 
of  the  parties  to  extend  the  time  within  which  the  deci- 
sion should  be  made  and  delivered,  of  course  the  report 
was  out  of  time  and  irregular.  (Code,  §  273.)  In  that 
case  the  notice  from  the  party  of  an  election  to  end  the 
reference,  foreclosed  all  further  right  to  proceed  on  the 
part  of  the  referee.  (10  Abb.,  N.S.,  289.) 

But  while  it  is  conceded  that  there  was  no  stipula- 
tion or  agreement  of  the  parties  in  writing  to  extend  the 
time,  it  is  claimed  and  urged  that  there  was  an  oral  agree- 
ment before  the  referee  in  open  court,  made  at  the  time 
of  the  final  submission  to  him,  extending  the  time  within 
which  the  report  might  be  made  and  delivered  indefi- 
nitely. And  it  is  further  insisted  that  when  such  indefi- 
nite extension  is  given,  a  party  cannot  terminate  the 
reference  and  bar  a  right  to  a  decision  by  the  referee,  by 
serving  a  notice  of  an  election  to  end  the  reference  ;  that 
in  such  case  a  reasonable  notice  to  the  referee  and  oppo- 
site party  should  be  given  that  a  report  is  demanded,  or 
an  order  should  be  obtained  from  the  court,  requiring  a 
report  within  a  specified  time. 

The  first  question  here  is  one  of  fact :  whether  the  time 
was  extended  indefinitely  as  is  claimed.  After  a  very 
careful  examination  of  the  papers  submitted  on  the  mo- 
tion, I  am  of  the  opinion  that  it  must  be  found  that  the 
parties  had  that  understanding,  amounting  to  an  agree- 
ment to  that  effect.  Such,  I  think,  is  the  weight  of  evi- 
dence on  the  papers  submitted,  and  I  am  bound,  I  think, 
so  to  hold.  This  understanding  and  agreement  was  made 
and  entered  into  in  the  presence  of  the  referee,  at  the  time 
of  the  submission  of  the  case  to  him  for  decision,  and  he 
was  a  party  to  it.  Indeed  it  was  made  for  the  benefit 
and  convenience  of  the  referee,  as  well  as  in  the  interest 
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of  the  parties  themselves,  who  desired  a  full  and  careful 
'deration  of  the  case.  Entered  into  in  the  presence 
of  the  referee,  at  tin-  time  of  the  submission,  the  agree- 
ment must  be  deemed  to  have  been  made  in  open  court. 
A  stipulation  or  agreement  thus  made,  relating  to  the 
conduct  of  the  suit,  is  binding  on  the  parties.  (95  How., 
1.  41  Barb.,  648.  7  Paige,  587.)  To  hold  it  binding 
seems  to  me  but  fail-  and  just  to  the  parties  and  to  the 
referee.  If  these  conclusions  be  sound,  the  case  is  the 
same  as  if  the  parties  had  agreed  and  stipulated  in  writing 
for  an  iiiil<jinit<'  extension  of  time  for  the  referee  to  make 
and  deliver  his  report. 

The  next  question  is,  how  such  hn'lcjhiifc.  <',rU:nxi<»i  of 
tim«'  may  be  terminated?  Undoubtedly  either  party 
may  terminate  it  by  some  fair  proceeding.  The  question 
is  how  it  may  be  done?  Can  it  be  terminated  abruptly 
and  inslanter,  by  the  service  of  a  notice  on  the  opposite 
attorney  of  an  election  to  end  the  reference?  Is  this 
quite  right  to  the  party  and  to  the  referee  who  may  have 
delayed  his  report,  relying  on  the  agreement  of  extension  ; 
should  not  a  little  time  be  allowed  before  foreclosing 
further  action  ?  The  fairer  and  better  rule  would  be,  as 
it  seems  to  me,  to  require  in  such  case,  a  notice  to  the 
party  and  referee,  one  or  both,  that  unless  the  report  is 
made  and  delivered  within  a  reasonable  time,  to  be  spe- 
cified—  say  ten  or  twenty  days  —  the  reference  will  be 
deemed  ended.  This  would  render  definite  what  was 
before  left  by  stipulation  indefinite.  This  rule  is  in  con- 
formity also  with  that  applied  to  all  agreements  when 
performance  is  left  indefinite,  and  it  is  just  in  its  appli- 
cation. Such,  too,  is  the  spirit  of  the  decision  in  Tliies- 
selinv.  Rossett,  (3  Abb.,  N.S.,  54.)  It  was  there  h«-!d 
in  substance  that  relief  should  be  obtained  against  delay 
by  application  to  the  court  for  an  order  of  limitation. 
lint  I  M>e  no  necessity  for  such  application  when  tin; 
party  and  relVive  have  been  duly  notified  of  an  intention 
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to  terminate  the  reference,  fixing  in  the  notice  a  reasona- 
ble time  within  which  the  report  might  be  made  and 
delivered.  This  would  be  a  fair  way  to  terminate  the 
stipulation  for  an  indefinite  extension. 

Under  such  a  rule  of  practice  either  party  could  ^nd 
the  reference  without  unreasonable  delay.  Either  could 
serve  a  notice  on  the  opposite  party  and  referee  at  any 
time,  limiting  the  period  within  which  the  report  should 
be  delivered.  Had  this  fair  rule  of  practice  been  appli«-d 
to  this  case  the  great  delay  which  here  existed  could 
have  been  prevented  by  a  reasonable  notice  from  either 
party.  If  so  inclined  either  could  have  obtained  a  report 
or  terminated  the  reference  in  twenty  days  following  the 
time  given  the  referee  by  section  273. 

Again,  I  think  the  referee  has  rights,  after  an  exten- 
sion like  that  given  in  this  case,  which  should  not  be 
ignored.  When  there  is  no  extension  of  the  time  he  is 
bound  to  make  and  deliver  his  report  within  sixty  days 
after  final  submission,  or  the  consequences  follow  speci- 
fied in  section  273.  But  he  should  not  be  held  to  the 
penalty  of  a  forfeiture  and  loss  of  fees,  fairly  earned, 
perhaps  to  a  large  amount,  for  a  delay  to  which  the  par- 
ties gave  consent. 

The  case  of  Gregorys.  Cryder,  (10  Abb.,  289,)  was  one 
wherein  there  was  no  extension  of  time,  nor  waiver  of 
strict  compliance  with  the  provisions  of  section  273. 
That  case  differs  on  the  facts  from  this  under  examina- 
tion. 

After  considerable  reflection  I  am  brought  to  the  con- 
clusion that  the  notice  served  on  the  plaintiffs'  attorney 
did  not  have  the  effect  to  terminate  the  reference,  and 
that  the  report  thereafter  made  and  delivered  by  the 
referee  is  not  irregular. 

The  motion  to  vacate  and  set  aside  the  report  or  deci- 
sion of  the  referee  must  be  denied,  and  the  plaintiff  is 
entitled  to  have  judgment  entered  thereon  with  costs. 
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The  clerk  will,  of  course,  now  adjust  the  plaintiffs'  costs 
and  insert  them  in  the  entry  of  judgment.  Costs  of  but 
one  motion  are  allowed,  (a) 

[SARATOGA  SPECIAL  TERM,  April  15,  1873.    Bockes,  Justice.] 

(a)  On  appeal  the  above  opinion  was  adopted,  and  the  decision  affirmed  by 
the  General  Term  in  the  Third  Department,  and  the  "decision  of  the  latter  court 
was  affirmed  by  the  Court  of  Appeals.  (See  55  N.  T.,  673  S.  C.) 


LOUISE  J.  NOLAN  vs.  THE  BANK  OF  NEW  YOBK 
NATIONAL  BANKING  ASSOCIATION. 

A  check,  dated  Jan.  21,  1865,  was  drawn  by  M.  &  Sons,  payable  to  their  own 
order,  upon  tin-  defendant,  and  indorsed  by  the  drawers.  It  was,  on  or  about 
that  date,  accepted  by  tiie  drawee,  certified  to  be  "  good,"  and  registered. 
On  the  4th  of  February,  1865,  the  check  while  in  the  hands  <>f  M.  &  G., 
was  stolen  from  their  book-keeper.  Notice  of  the  theft  was  given  to  the 
bank,  or  payment  of  it  stopped,  on  the  same  day.  Jn  May  or  June,  1865, 
the  plaintiff  became  the  owner  and  holder  of  the  check,  paying  value  for  it, 
and  taking  it  in  a  legitimate  manner,  as  an  investment,  after  making  all  the 
inquiries  which  it  was  incumbent  upon  her  to  make. 

Held,  1.  That  if  the  signatures  to  the  check  and  certificate  were  genuine,  the 
plaintiff  was  not  bound,  by  anything  appearing  upon  the  face  of  it,  to  exer- 
cise any  other  caution,  vigilance  or  diligence,  so  far  as  the  bank  was  con- 
cerned. 

2.  That  the  check  was  not  to  be  deemed  dishonored,  like  a  promissory  note 
payable  on  demand,  from  the  delay  in  presenting  it  for  payment,  but  on  the 
contrary,  was  paid  by  the  drawers,  by  an  absolute  appropriation  of  their 
funds  to  meet  it,  which  the  bank  held  for  the  transferee,  whoever  he  might  be. 

8.  That  the  certificate  was  to  be  regarded  as  an  acceptance,  payable  on  de- 
mand, and  was  obligatory  until  paid,  or  the  statute  of  limitations  should 
attach  as  a  bar. 

4.  That  the  court  below  erred  in  deciding  that  the  plaintiff  was  not  entitled 
to  recover  upon  the  check,  against  the  bank  because  the  same  was,  in  judg- 
ment of  law,  dishonored. 

6.  That  the  check  having  been  stolen,  it  became  the  duty  of  the  plaintiff  to 
establish  that  she  was  a  bona  fidf-  holder  for  value ;  and  that  the  refusal  of 
the  judge  to  submit  that  qne.-tion  to  the  jnry,  on  the  ground  that  the  check 
was  overdue  and  taken  subject  <M|ii'ni,'<,  was  error. 

df  rijiiiiii'-  I,H\\  r.-ii  any  i>f  the  prior  parties  to  a  certified  check 
cann  /inM    a  Ilium  jil,   holder  fur  value,     lie  deals  upon  the 

paper  alone,  looking  to  the  bank  as  the  primary 
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THIS  action  was  brought  to  recover  the  amount  of  a 
check  for  $.~>,000,  dated  New  York,  January  21, 
1865,  payable  in  gold,  drawn  by  Morgan  &  Sons,  on  the 
Bank  of  New  York,  payable  to  their  own  order,  and 
which  was  accepted  by  the  bank  and  certified  to  be 
good,  and  so  put  in  circulation.  The  bank  afterwards 
reorganized  as  a  national  bank  under  the  name  as  above 
entitled ;  and  the  new  association  continued  the  busi- 
ness and  assumed  the  liabilities  of  the  old  corporation, 
the  Bank  of  New  York.  This  check,  it  was  claimed, 
was  not  intended  either  by  the  drawers  or  the  drawee 
to  be  immediately  paid,  as  it  was  accepted  by  the 
drawee  and  certified  to  be  good,  and  so  went  out  into  the 
world. 

At  that  time,  and  long  afterwards,  such  checks  drawn 
on  that  bank,  payable  in  gold,  arid  registered  as  this 
was,  were  circulated  and  used  by  the  mercantile  com- 
munity as  gold,  and  were  thus  kept  in  circulation  a  long 
time.  In  May,  1868,  the  plaintiff  in  this  case,  living  at 
New  Orleans,  and  having  money  to  invest,  in  perfect 
good  faith,  and  after  making  inquiry  as  to  the  genuine- 
ness and  value  of  the  check,  arid  exhibiting  it,  or  caus- 
ing it  to  be  exhibited  to  bankers  and  correspondents  of 
the  drawers  and  others,  purchased  it,  giving  full  value 
for  it.  It  was  soon  afterwards  presented  to  the  bank 
(the  defendant)  for  payment,  and  payment  was  refused  ; 
and  in  this  action  the  defence  was  that  on  or  about  the 
4th  of  February,  1865,  while  the  firm  of  Myer  &  Greve 
were  owners  of  the  check,  it  was  lost  by  or  stolen  from 
a  clerk  of  theirs.  And  that  afterwards  Myer  &  Greve 
having  indemnified  the  bank,  the  bank  paid  the  amount 
to  them,  and  defend  this  suit  for  their  benefit. 

At  the  trial  the  court  directed  a  verdict  for  the  defen- 
dant, and  ordered  the  exceptions  to  be  heard  in  the  first 
instance  at  the  General  Term. 

The  plaintiff  appealed  from  the  judgment,  and  upon 
a  cn.se  and  exceptions  moved  for  a  new  trial. 
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B.  K.  Plielps,  for  the  appellant.  I.  The  court  hav- 
ing directed  a  verdict  in  favor  of  the  defendant,  all  pre- 
sumptions and  all  disputed  questions  of  fact,  must,  on 
this  hearing,  be  held  in  favor  of  the  plaintiff,  and  the 
CMS,',  on  this  application  for  a  new  trial,  must  be  con- 
sidered, wherever  there  is  a  dispute,  as  if  the  facts  were 
as  shown  by  the  plaintiff's  evidence  only.  Ward  v. 
C.  P.  N.  &K  21.  11.  Co.,  42  How.,  291.  Cook  v.  N.  Y. 
C.  R.  ft.  Co.,  3  Keyes*  Rep.,  476.  Wells  v.  Mann,  45 
N.  T.  Rep.,  331.  Stone  v.  Fowler,  47  N.  T.  Rrp.,  300. 

II.  The  check  was  negotiable,  and,  according  to  the. 
evidence,  the  plaintiff  purchased  it  in  good  faith,  and 
gave  full  value  for.     There  was  nothing  to  arouse  her 
suspicions.     It  was  openly  offered  for  sale,  the  owner 
refusing  to  sell  it  for  less  than  its  face.     The  plaintiff 
was   not   bound,    before   purchasing   it,    to   make   any 
inquiry  at  all,  yet,  for  the  purpose  of  ascertaining  its 
genuineness  and  value,  she  caused  it  to  be  exhibited  to 
merchants,  bankers,   and  correspondents  of  the  draw- 
ers, before  she  purchased  it,  who  reported  it  to  be  good. 
If  such  persons  pronounced  it  good,  and  knew  nothing 
of  its  having  been  lost  or  stolen,  why  should  she  have 
suspicion.     Such  being  the  evidence,  the  plaintiff  was 
a  bona  fide  purchaser  and  owner,  in  good  faith ;  and 
being  such  bona  fide  purchaser  and  owner,    the   fact 
that   it  had   been  lost   by,  or  stolen    from,   a  former 
owner,  was  no  defence.      Welsh  v.  Sage,  47  N.  Y.  Rep., 
143.     Magee  v.  Badger,  34  id.,  248.     Belmont  Branch 
Bank  v.  Hoge,  35  id.,  65.     Turnbull  v.  Boioyer,  40  id., 
456.     Birdsall  v.  Russell,  29  id.,  220.      Goodman  v. 
Simonds,  20  How.    U.  S.,  343.      Seybell  v.  National 
Currency  Bank,  4  Abbott,  N.8.,  352.     Murray  v.  Lard- 
ner,  2  Wallace,  110.     Miller  v.  Austen,  13  How.  U.  S., 
218.      Farmers'    &  Mc.ch.    B<mk    v.    Butch.   &  Drov. 
Bunk,  16  N.  Y.,  128.    Head  v.   Merchants'   Bank  of 
Albany,  •*  id.,  143. 

III.  On  the  trial  the  plain! iftV  counsel  offered  to  show 
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that  by  the  custom  of  the  mercantile  community  in 
1865,  1866,  and  1867,  such  checks  on  this  bank  circu- 
lated, and  were  received,  transferred,  and  accepted  as 
gold,  and  that  they  were  so  kept  in  circulation  a  long 
time  without  being  presented  for  payment.  But  the 
court  held  it  irrelevant  and  incompetent,  and  excluded 
the  evidence.  In  this  the  court  erred. 

IV.  The  plaintiff  testified  that  before  she  bought  the 
check  she  had  possession  of  it  for  an  hour  or  two  ;  took 
it  to  Mr.  Fleming's  office,  and  gave  it  to  him,  with 
instructions  to  go  to  the  different  banks  and  inquire  the 
worth  and  value  of  the  check ;  that  Mr.  Fleming  went 
out  with  it,  and  then  sent  his  book-keeper,  Mr.  Crane, 
out  with  it.  Then  plaintiff's  counsel  offered  to  show 
what  Mr.  Fleming  and  Mr.  Crane  reported  to  her  as  the 
result  of  their  inquiries,  and  the  defendants'  counsel 
objected,  without  stating  any  grounds  of  the  objection, 
and  the  objection  was  sustained.  That  was  error. 
1.  As  no  grounds  of  the  objection  were  stated,  it  was  er- 
ror to  sustain  it,  if  the  evidence  or  fact  sought  to  be  proved 
was  material  or  proper  for  any  purpose.  (45  N.  T.  Rep., 
753.  12  id.,  442,  451.  7  Bosworth,  481.)  2.  If  there 
was  any  tiling  about  the  paper  casting  suspicion  upon 
it,  and  if  that  was  material  for  the  defence  in  the  case, 
it  was  proper  for  the  plaintiff  to  repel  it,  by  proving 
anything  said  by  anybody  which  did  or  would  naturally 
have  a  tendency  to  remove  that  suspicion  from  her 
mind.  It  would  have  been  material  for  the  purpose  of 
showing  that  she  was  acting  honestly  and  in  good  faith, 
which  is  all  that  the  law  requires  of  a  purchaser  in  such 
a  case.  (47  N.  Y.  Rep.,  143.  34  id.,  248.  4  Abbott, 
N.S.,  352.)  It  was  not  the  kind  or  quality  of  the  evi- 
dence that  was  objected  to,  but  the  proof  of  the  fact 
itself.  But,  in  fact,  it  was  not  objectionable  for  any 
purpose.  If  their  report  would  have  been  favorable 
(and  for  this  purpose  it  must  be  presumed  Hint  it  would 
have  been,)  it  would  have  been  proper,  even  if  false. 
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The  material  fact  would  be  that  she  was  informed  (by 
Fleming  &  Crane)  and  believed  the  check  to  be  good 
and,  therefore,  in  purchasing  it  acted  honestly  and  in 
good  faith. 

V.  The  court  held,  as  a  matter  of  law,  that  the  de- 
fendant was  entitled  to  a  verdict,  and  refused  to  submit 
any  question  to  the  jury,  and  directed  a  verdict  for  the 
defendant,  to  which,  as  to  all  of  the  other  rulings  on 
the  trial,  the  plaintiff's  counsel  excepted.  This  ruling 
was  wrong.  1.  The  evidence  in  the  case  shows  that  the 
plaintiff  purchased  the  check,  which  was  negotiable,  in 
good  faith,  and  gave  full  value  for  it.  She,  then,  and 
not  the  defendant,  was  entitled  to  recover  as  a  matter 
of  law.  2.  If  there  was  any  conflict  of  evidence,  or 
any  question  about  her  honesty  or  good  faith  in  the 
transaction,  it  was  a  question  for  the  jury. 

Therefore,  in  either  or  any  view  of  the  case,  the  court 
erred  in  directing  a  verdict  for  the  defendant,  and  a  new 
trial  should  be  granted. 

Thos.  C.  T.  Buckley,  for  the  respondent.  I.  The 
legal  character  of  a  check  is  not  altered  by  the  certifi- 
cation, and  the  only  obligation  assumed  by  the  certify- 
ing bank  is  that  assumed  by  the  acceptor  of  a  bill  of 
exchange. 

II.  A  check  is,  in  judgment  of  law,  an  inland  bill  of 
exchange.  The  definition  of  the  instrument  given  in  the 
cases  and  in  the  treatises  is,  that  it  is  such  an  obligation. 
(Chapman  v.  White,  2  Seld.,  412.  JElna  National  BanJc 
v.  The  Fourth  National  Bank,  46  N.  Y.,  82,  Allen,  J. 
Salt  Springs  Bankv.  The  Syracuse  Savings  Institution, 
62  Barb.,  105.  Edwards  on  Bills,  57.  Rubsonv.  Ben- 
nett, 2  Taunt.,  388.  Farm,  and  Mechs.  Bank  of  Kent 
Co.  v.  Butch,  and  Drov.  Bank,  4  Duer,  220;  8.  C.,  14 
N.  T.,  623  ;  16  id.,  128, 144  ;  28  id.,  426.  Mead  v.  Mcrrh. 
Bank  of  .I//;,-/////,  2,">  •/>/.,  146,  150.  Glajlin.  v.  Farm. 
and  (  •'  liii/iL-,  A/.,wj:U.  .s'/W///.  v.  Miller,  43  id., 
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176.     Barnes  v.  Ontario,  Bank,  19  id.,  159.     Merchants' 
Bank  v.  State  Bank,  16  Wallace,  647. 

III.  The  obligation  assumed  by  the  defendants,  when 
the  check  was  certified,  being  that  of  an  acceptor  of  a 
bill  of  exchange,  equivalent,  as  shown  by  the  authorities 
cited,  to  that  of  a  maker  of  a  demand  note,  it  has  been 
held  that  after  reasonable  period  has  elapsed  for  present- 
ment, this  check  is  to  be  treated  and  considered  as  an 
overdue  obligation.      (See  Herrick  v.    Woolverton,   41 
N.  Y.,  581.)     It  therefore  follows  that  the  plaintiff  could 
not,  receiving  this  check  at  the  time  she  did,  become  in 
judgment  of  law  a  bona  fide  holder  thereof,   so  as  to 
overcome  the  equities  existing  between  the  bank  and 
Meyer   &   Greve,    the  previous   holders  to   whom   the 
check  was  paid,   and   hence   the   court,    as   matter  of 
law,  properly  instructed  the  jury  to  find  for  the  de- 
fendants. 

IV.  The  instrument  in  question  having  a  certain  de- 
fined character  in  the  law,  and  its  capacity  for  negoti- 
ation when  dishonored  or  overdue  in  judgment  of  law, 
being  settled  by  the  law,  which  also  determines  the  legal 
position  of  the  party  taking  the  same  when  so  dishon- 
ored, any  custom  of  the  mercantile  community,  such  as 
was  offered  to  be  shown,  was  incompetent  and  irrelevant, 
and  was  properly  excluded.     To  show   that   certified 
checks  were  received  in  New  York  as  representing  the 
amount  in  gold  they  bore  on  their  face,  would  have  no 
legal  weight  on  the  question  of  title  of  the  plaintiff — a 
woman  not  in  business  —  acquired  in  New  Orleans,  and 
no  offer  was  made  to  prove  the  custom  in  New  Orleans. 
To  show  a  custom  to  keep  them  in  circulation  without 
presentment,  as  an  answer  to  the  legal  consequences 
of  that  act  would  be  incompetent.     (See   Wheeler  v. 
Neiobould,  16  N.  Y.,  392,  402). 

V.  The  question  of  bona  fides  of  Mrs.  Nolan's  owner- 
ship was  a  question  of  law,  and  not  of  fact,  and,  there- 
fore, no  error  was  committed  by  the   court  in  refusing 
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to  submit  that  question  to  the  jury.  1.  In  no  aspect  of 
the  case  can  plaintiff  be  truly  considered  a  bona  fide 
holder  of  the  check.  She  did  not  receive  the  same  in 
the  usual  course  of  business,  and  without  notice  of  facts 
tending  to  impeach  the  validity  of  the  paper.  She  had 
distinct  notice,  from  the  date  of  the  check,  that  there 
was  an  irregularity  somewhere.  A  check  so  certified 
is  said  by  Gould,  J.,  in  Claflin  v.  The  Farmers'  and 
("ill zens*  Bank,  to  have  no  time  to  run,  and  credit  in 
the  light  of  time  given  is  no  element  of  it.  Yet,  in  the 
face  of  this  irregularity,  in  a  city  different  from  that  on 
•which  the  check  was  drawn,  she  loans  to  a  perfect  stran- 
ger $4,000.  2.  Plaintiff  lacks  every  element  of  bona 
fides  and  value.  She  was  not  in  business,  nor  did  she 
receive  it  in  any  course  of  business.  The  contrivance  of 
bringing  in  a  woman  to  represent  the  title  is  old  and 
stale,  and  evidence  that  no  business  man  would  have 
touched  it.  A  woman  who  goes  out  of  her  way  to 
dabble  in  what  she  calls  business,  must  take  its  result, 
and  cannot  shelter  herself  under  the  privilege  that  she 
was  a  woman,  and  knew  nothing  of  business.  3.  She 
did  not  purchase  this  check,  which  is  the  only  excusable 
case  in  which  any  rule  of  value  can  be  invoked  for  her 
protection,  nor  did  she  loan  on  it,  because  she  loaned 
on  the  obligation  of  a  third  party,  and  the  assurances  of 
a  friend  who  acted  as  the  go-between. 

By  the  Court,  BRADY,  J.  The  view  adopted  on  the 
trial  of  this  action  seems  to  have  been,  that  the  check  in 
judgment  of  law  was  dishonored  at  the  time  of  its  trans- 
fer to  the  plaintiff,  and  therefore  subject  to  all  the 
equities  existing  in  favor  of  the  owners  at  the  time  it  was 
stolen.  The  check  is  dated  2lst  of  Jan.  1865,  drawn  by 
M.  Morgan's  Sons,  payable  to  their  own  order  and  in- 
dorsed by  them.  It  was,  on  or  about  that  date,  accepted 
by  the  defendants  and  not  only  certified  to  be  good,  but 
registered.  On  the  4th  of  February,  ISO."),  it  was  in  the 
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possession  of  the  firm  of  Meyer  &  Greve  of  this  city, 
and  on  that  day  stolen  from  their  book-keeper.  It  ap- 
pears that  notice  of  the  theft  was  given  to  the  defen- 
dants, or  the  payment  of  it  stopped,  on  the  same  day, 
and  that  nothing  further  was  heard  of  it  by  Meyer  & 
Greve  until  May  or  June  of  1868.  The  circumstances 
disclosed  seem  to  establish  that  the  check  was  designed 
for  circulation,  and  not  for  immediate  payment  by  the 
defendants.  It  was  in  the  hands  of  Meyer  &  Greve  as 
late  as  the  4th  of  February,  but  it  does  not  appear  in 
what  manner  they  obtained  it.  Whether  it  was  passed 
to  them  by  the  drawers  or  reached  them  through  a  line 
of  holders  does  not  appear.  The  plaintiff  gave  value 
for  it,  and  took  it  in  a  legitimate  manner.  Regarding 
it  as  worth  its  face  and  desirous  oi;  investing  her  money, 
she  made  the  only  inquiries  which  she  was  called  upon 
to  make,  before  accepting  it.  If  the  signatures  to  the 
check  and  certificate  were  genuine,  she  was  not  bound 
by  anything  appearing  upon  the  face  of  it,  to  exercise 
any  other  caution,  vigilance  or  diligence,  so  far  as  the 
defendants  were  concerned.  They  had  appropriated  the 
funds  to  pay  the  check.  It  was  in  fact  paid  by  the 
drawers  because  the  certificate  and  registry  was  not  only 
a  debit  against  their  account  and  a  withdrawal  of  its 
amount  from  their  funds,  but  an  appropriation  of  such 
sum  for  the  holder,  whoever  he  might  be.  The  check 
was  honored,  therefore,  because  it  was  accepted,  and  so 
far  as  the  drawers  were  concerned,  was  by  such  accept- 
ance paid.  If  the  holder  after  acceptance  and  certifica- 
tion delayed  presentation  for  payment,  it  was  to  his 
prejudice  only.  He  might  lose  the  interest  which  he 
could  have  made  by  proper  investment,  but  whether  he 
thought  such  a  result  judicious  or  not,  was  a  matter 
resting  entirely  within  his  own  power  or  discretion.  The 
proposition,  therefore,  that  from  the  delay  in  presenting 
it  for  payment,  it  might  be  deemed  dishonored  like  a 
promissory  note  payable  on  demand  is  utterly  untena- 
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ble.  The  answer  to  it  is  that  the  check  was  not  dis- 
honored ;  on  the  contrary  it  was  paid  by  the  drawers  by 
an  absolute  appropriation  of  their  funds  to  meet  it,  which 
the  defendants  held  for  the  transferee,  whoever  he  might 
be.  No  element  of  this  kind  marks  the  circulation  or 
transfer  of  the  promissory  note  which  has  not  been  paid, 
and  for  which  no  fund  has  been  specially  created.  We 
were  not  referred  to  any  case  maintaining  the  propo- 
sition stated,  and  none  has  been  found.  The  certificate 
"imports  that  the  drawer  has  funds  or  means  converti- 
ble into  funds,  in  the  hands  of  the  drawee,  at  the  time, 
which  shall  be  retained  and  devoted  to  the  payment  of 
tin1  paper  on  presentation.  If  it  does  not  mean  this  it 
is  a  sham  and  a  snare."  BROWN,  J.,  in  Farm,  and 
Mech.  Bank  v.  B.  and  Drov.  Bank  (28  N.  Y.  Rep.,  428,) 
says :  "Unless  the  word  good,  as  said  in  Massey  v.  The 
Eagle  Bank,  (9  Metcalf,  309,)  carries  with  it  a  binding 
evidence  of  the  fact  that  the  money  is  in  the  bank  to 
meet  that  particular  check,  and  that  it  will  be  paid  to 
bearer  at  any  time  when  presented,  it  is  of  no  practical 
utility." 

"Checks  drawn  upon  banks  or  bankers  thus  marked 
and  certified  enter  largely  into  the  commercial  and  finan- 
cial transactions  of  the  country.  They  pass  from  hand 
to  hand  in  the  payment  of  debts,  the  purchase  of  prop- 
erty, and  in  the  transfer  of  balances  from  one  bank  to 
another.  In  the  great  commercial  centres  they  make 
up  no  inconsiderable  portion  of  the  circulation,  and  thus 
perform  a  useful,  valuable,  nay,  an  almost  indispensable 
office."  These  are  views  also  expressed  by  BROWN,  J., 
in  the  case  (28  N.  T.)  above  cited,  and  are  utterly  incon- 
sistent with  the  proposition  that  checks  may  not  at  any 
time  during  the  running  of  the  statute  of  limitations  be 
employed  in  the  manner  indicated.  Chief  Justice  DENIO 
(14  N.  Y.  Rep.,  624,)  said:  "The  object  of  a  dealer,  in 
procuring  his  check  to  be  certified,  is  to  enable  him  to 
obtain  credit  with  others  who  might  not  be  willing  to 
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trust  to  his  personal  representations  of  the  existence  of 
funds  to  meet  the  draft,  or  his  assurance  that  he  would 
not  withdraw  them  to  the  prejudice  of  the  holder.  This 
effect  belonging  to  certified  checks  enables  them  to  be 
extensively  used  in  payments  and  settlements  at  the 
place  where  they  are  drawn  and,  to  a  more  limited  ex- 
tent, as  remittances  to  other  places."  The  character 
thus  assigned  these  instruments,  makes  them  in  effect  a 
circulating  medium  capable  of  being  passed  from  hand 
to  hand  by  delivery  and  chiefly  upon  the  credit  of  the 
bank  as  primary  liable.  And  hence  lies  the  difference 
between  them  and  inland  bills  of  exchange  which,  for 
the  purpose  of  charging  the  various  parties,  they  are 
considered  to  resemble.  The  object  of  certifying  the 
check  is  to  give  it  currency  —  is  to  induce  third  persons 
to  accept  it  freely  as  they  would  bills  of  the  bank  ;  and 
hence  it  does  not  lie  with  the  bank  to  assert  that  though 
the  bill  was  good  on  the  day  it  was  certified,  it  has  since 
become  worthless  by  the  withdrawal  of  the  drawer's 
funds.  Unless  the  certificate  be  treated  as  a  compact  or 
agreement  that  the  check  shall  be  paid,  it  fails  to  an- 
swer the  purpose  for  which  it  is  sought  and  given.  (Ed- 
wards on  Prom.  Notes  and  Bills,  406,  407.) 

"The  sole  and  manifest  object  of  the  maker  or  holder 
of  a  check,  in  requiring  it  to  be  certified,  is  to  enable 
him  to  use  it  as  money."  (Per  Oakley,  J.,  in  Willetts 
v.  The  Phcenix  Bank,  2  Duer,  121 ;)  and  again  he  said  : 
"  The  certificate  is  a  useless  form  unless  it  means,  not 
merely  that  .the  check  was  good  when  certified,  but  that 
it  will  be  good  when  presented  for  payment.  *  *  *  The 
obligation  of  the  bank  is  simple  and  unconditional,  to 
pay  upon  demand,  and  in  all  such  cases  the  demand  may 
be  made  whenever  it  suits  the  convenience  of  the  party 
entitled  to  the  stipulated  payment."  The  certificate  is 
to  be  regarded  as  an  acceptance  payable  on  demand,  and 
was  obligatory  until  paid  or  the  statute  of  limitation 
should  attach  as  a  bar.  (Mead  v.  Merchants'  Bank  of 
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Allan!/,  25  N.  Y.,  150.  16  N.  Y.  Rep.,  128,  per  Wright 
am!  S',  l<Jf/i,  Justices.)  The  effect  of  those  cases  is,  that 
the  bank  becomes  the  party  dealing  with  the  holder, 
being  primarily  liable  ;  and  if  the  bank  has  no  valid 
defence  the  holder  must  recover.  The  question  of 
equities  between  any  of  the  prior  parties  cannot  inter- 
vene against  a  boita  fide  holder  for  value.  He  deals 
upon  the  paper  alone,  looking  to  the  bank  as  the  pri- 
mary, and,  in  most  instances,  the  only  reliable  debtor. 
It  is  the  financial  character  of  acceptor  that  enters  into 
the  purchase  or  acceptance  of  the  check,  and  its  assumed 
ability  to  pay,  which  does  not  exist  with  reference  to 
individuals. 

The  result  is,  in  regard  to  this  case,  that  the  learned 
justice  erred  in  deciding  that  the  plaintiff  was  not  enti- 
tled to  recover  because  the  check  was  in  judgment  of 
law  dishonored.  An  acceptor  is  not  discharged  by  the 
bill  not  being  presented  for  payment  for  three  or  four 
years  after  it  becomes  due ;  he  is  only  discharged  by 
payment  of  the  bill,  or  by  a  distinct  and  direct  agree- 
ment by  the  holder  to  discharge  him.  (Farquhar  v. 
SoutJiey,  2  Carr.  &  P.,  497.  Dingwall  v.  Dunster, 
Doug.,  247.  Story  on  Bills,  §  252.)  The  acceptor  of  a 
bill  or  note  always  remains  liable.  The  acceptance  is 
proof  of  his  having  assets  in  his  hands,  and  he  ought 
T  to  part  with  them  unless  he  is  sure  that  the  bill 
has  been  paid  by  the  drawee.  He  may,  however,  be 
relieved  by  the  statute  of  limitations,  as  already  sug- 
gested. As  between  the  holder  and  the  bank,  the  ac- 
ceptance renders  the  latter  the  primary  debtor,  and  the 
a  relating  to  the  duty  to  demand  payment  in  a  rea- 
sonable time  become  inapplicable.  These  cases  govern 
the  relation  between  the  holder  and  drawer.  (Little  v. 
P  he  nix  Bank,  2  Hill,  429.  Willetts  v.  The  Phenix 
Bm ili,  xupra.  Farm,  and  Mech.,Barik  of  Kent  v.  B. 
tin'/  Drno.  Bank,  4  Duer,  219.) 

The  check  having  been  stolen,  it  became  the  duty  of 
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the  plaintiff  to  establish  that  she  was  a  bonafide  holder 
for  value,  and  upon  that  question  she  asked  to  go  to  the 
jury,  which  was  denied.  There  was  evidence  on  that 
subject  which  was  independent  of  that  of  the  witness 
Crane,  and  that  of  the  plaintiff,  which  was  stricken 
out ;  and  the  refusal  to  submit  the  question  was  in  ac- 
cordance, no  doubt,  with  the  view  entertained  by  the 
learned  justice  and  already  suggested  —  that  the  check 
was  overdue  and  taken  subject  to  existing  equities. 
For  these  reasons  the  plaintiff  was  prejudiced,  and  a 
new  trial  should  be  granted. 

Ordered  accordingly. 

[FiKST  DEPARTMENT,  GENERAL  TERM  at  New  York,  November,  1873. 
Ingraham  and  Davis,  Justices.] 


A.  GORDON  HAMERSLEY  and  JOHN  W.  HAMERSLEY  vs. 
THE  MAYOR  &c.  OF  THE  CITY  OF  NEW  YORK. 

Where  land  has  been  taken  by  the  corporation  of  New  York  for  the  extension 
of  a  street,  under  the  act  of  1818  (Laws,  chap.  210,)  and  the  damages  of  the 
owner  have  been  assessed,  and  the  owner  allowed  to  remain  in  the  possession 
and  enjoyment  of  the  premises,  and  to  collect  the  rents,  until  actual  possession 
was  taken  by  the  corporation,  such  continued  possession  and  use  of  the  prem- 
ises are  to  be  deemed  equivalent  in  value  to  the  interest  on  the  award. 
Hence  no  action  will  lie  against  the  corporation,  to  recover  such  interest. 
MITLLIN,  P.  J.,  dissented. 

The  absolute  requirement  under  the  act  of  1813  (Laws,  chap.  86,)  to  pay  the 
award  within  four  months  from  the  confirmation  of  the  report  is,  by  the  act 
of  1818,  changed  to  an  obligation  to  pay  four  months  after  the  expiration 
of  the  time  appointed  for  carrying  the  improvement  into  effect.  Until  the 
arrival  of  the  time  appointed,  or  the  expiration  of  the  fifteen  months,  the 
possession,  nse  and  enjoyment  of  the  lands  are  to  remain  undisturbed  in  the 
former  owner  and  his  tenants.  There  is  no  constitutional  or  other  difficulty 
iu  carrying  out  this  system.  Per  DAVIS,  J. 

APPEAL,  by  the  defendants,  from  a  judgment  at 
the  circuit,  in  favor  of  the  plaintiffs. 
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The  common  council  of  the  city  of  New  York,  in 
March,  1865,  presented  a  petition  to  this  court,  praying 
for  the  appointment  of  commissioners  to  estimate  and 
assess  the  damages  sustained  by  owners  and  other  per- 
sons interested  in  certain  lands  proposed  to  be  taken  for 
the  purpose  of  extending  Church  street  in  said  city. 
Such  proceedings  were  had  in  this  court,  on  the  petition, 
that  commissioners  were  appointed  to  assess  said  dam- 
ages, and  they  nuule  an  estimate  and  assessment  of  such 
damages,  in  and  by  which  they  assessed  the  damages 
sustained  by  the  plaintiffs,  by  reason  of  taking  their 
land,  at  the  sum  of  $93,180.  The  report  of  the  commis- 
sioners was  confirmed  on  the  30th  of  December,  1867. 

On  the  7th  of  December,  1868,  the  plaintiff  presented 
to  the  common  council  a  petition  praying  for  the  pay- 
ment of  the  said  damages,  with  interest  from  the  7th  of 
January,  1868,  the  day  on  which  the  report  was  riled  ; 
but  the  same  were  not  paid  until  the  12th  of  June,  1869. 

The  plaintiffs  demanded  the  payment  of  interest  on 
said  damages  from  the  expiration  of  four  months  from, 
the  confirmation  of  said  report.  This  the  defendants 
refused  to  pay.  The  plaintiffs  received  the  amount  of 
damages  awarded.  And  it  was  conceded  by  the  coun- 
sel that  in  the  receipt  for  the  damages  the  plaintiffs 
expressly  stated  they  did  not  waive  their  claim  for 
interest. 

It  was  proved,  on  the  trial,  that  the  interest  on  the 
damages  awarded  to  the  plaintiffs  from  the  7th  of 
December,  1868,  when  the  petition  was  presented  to 
the  common  council,  until  the  2d  of  June,  1868,  was 
$3,274.93,  and  that  the  interest  on  that  sum  from  the 
12th  of  June,  1868,  until  the  trial,  was  $160.95,  making, 
in  all,  S3, 435. 98. 

The  defendants'  counsel  moved  to  dismiss  the  com- 
plaint, upon  the  following  grounds  : 

1st.  That  no  proper  demand  of  the  sum  awarded  had 
been  made. 
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2d.  That  the  plaintiffs  having  received  the  principal 
of  the  sum  awarded,  could  not  maintain  an  action  to  re- 
cover the  interest. 

3d.  That  on  the  facts  proved,  the  plaintiffs  were  not 
entitled  to  recover. 

The  motion  was  denied,  and  the  plaintiffs'  counsel 
excepted. 

The  defendants  put  in  evidence  a  resolution  passed 
by  the  common  council  and  approved  by  the  mayor 
on  the  13th  of  March,  1869  ;  and  that  the  actual  opening 
of  Church  street  took  place  on  the  first  day  of  March, 
1869. 

The  defendants  offered  to  prove  that  the  plaintiffs  re- 
mained in  the  possession,  and  had  not  been  disturbed  in 
the  use  and  enjoyment,  of  the  premises  for  which  the 
award  was  made,  down  to  and  including  the  time  when 
the  aforesaid  principal  was  paid,  and  also  down  to  the 
13th  of  March,  1869.  The  plaintiffs  objected  to  the  evi- 
dence. The  objection  was  sustained,  and  the  defendants' 
counsel  excepted. 

The  defendants'  counsel  renewed  his  motion  to  dis- 
miss the  complaint,  on  the  grounds  above  stated  and  on 
the  further  ground  that  by  the  resolution  of  the  com- 
mon council  the  street  was  not  opened  until  the  1st  of 
March,  1869,  and  the  damages  did  not  become  due  until 
that  time,  and  that  on  the  whole  case  the  plaintiffs  could 
not  recover. 

The  motion  was  denied,  and  the  defendants'  counsel 
excepted. 

The  court  directed  a  verdict  in  favor  of  the  plaintiffs 
for  $3,435.98.  To  which  ruling  and  direction  the  defen- 
dants' counsel  excepted. 

A.  J.  Vanderpoel,  for  the  appellants. 
John  E.  Parsons,  for  the  respondents. 
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DAVIS,  J.  By  the  statute  of  April  9,  1813,  sec.  178, 
the  corporation  of  the  city  of  New  York  became  seised 
in  fee  of  lands  taken  for  streets  on  the  confirmation  of 
the  report  of  assessment  of  damages,  &c.,  and  were 
authorized  "at  any  time  or  times  thereafter  to  take  pos- 
session of  the  same  or  any  part  or  parts  thereof  without 
any  writ  or  proceeding  at  law  for  that  purpose."  Un- 
der that  statute  the  corporation  were  required  within 
four  calendar  months  after  the  confirmation  of  the 
report,  to  pay  the  awards,  and  if  not  paid,  the  parties 
in  whose  favor  they  were  made  were  authorized  at  any 
time  after  application  for  payment  to  sue  for  and 
recover  the  same,  with  interest  from  the  time  of  the  ap- 
plication. The  rights  and  remedies  of  the  respective 
parties  under  this  act  were  very  simple  and  plain.  The 
title  vested  in  the  corporation  on  confirmation  of  the 
report,  and  the  immediate  right  of  possession,  and  the 
power  to  take  and  exercise  it  at  the  pleasure  of  the  cor- 
poration, were  also  given.  The  duty  to  pay  within 
four  calendar  months  was  imposed,  and  the  right  to 
bring  suit  after  application  for  payment  and  after  the 
expiration  of  the  four  months,  was  conferred  wholly 
independently  of  the  action  of  the  corporation  in  tak- 
ing or  omitting  to  take  possession  of  the  property. 
But  this  system  was  obnoxious  to  serious  objections, 
for  if  one  owner  of  the  lands  so  taken  was  able  to  tie 
up  the  proceedings  of  the  city  by  litigation,  every  other 
owner  could  at  the  end  of  four  months  demand  and  sue 
for  his  award,  with  interest,  and  at  the  same  time  keep 
his  enjoyment  of  the  premises,  in  some  instances,  for 
lengthy  periods.  Such  or  similar  evils  led  to  an  amend- 
ment of  the  law.  The  act  of  1818  (Laws  of  1818, 
p.  196),  was  intended,  I  think,  to  make  an  important 
change  in  the  system  created  by  the  act  of  1813,  and  to 
relieve  the  city  from  some  of  the  evils  attendant  upon 
that  act.  As  I  understand  it  the  act  of  1818  expressly 
clothes  the  corporation  witli  authority  to  "suspend  the 
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opening,  extending,  enlarging,  altering  and  improving 
of  any  street,  road,  avenue  or  public  place  which  may 
be  ordered  to  be  opened,  extended,  enlarged  or  alt<-r<-'l 
in  said  city,  in  pursuance  of  the  provisions"  of  the  act 
of  1813,  "for  such  time  or  times  as  they  shall  think 
proper,  not  exceeding  fifteen  months  in  the  whole,  after 
the  confirmation  of  the  report  of  the  commissioners  of 
estimate  and  assessment ;"  and  it  provides  further,  that 
the  corporation  shall  not  be  required  to  pay  any  sums 
of  money  which  may  be  awarded  to  any  person  on  ac- 
count of  the  opening,  &c.,  "until  the  expiration  of  four 
months  after  the  expiration  of  the  time  or  times  which 
may  be  appointed  by  them  as  aforesaid  for  carrying 
the  said  improvement  into  effect." 

The  most  sensible  construction,  as  it  seems  to  me,  of 
this  section  is,  that  the  corporation,  after  the  confirma- 
tion of  the  report  of  the  commissioners  of  estimate  and 
assessment,  are  to  appoint  by  some  affirmative  action,  a 
time  or  times  for  carrying  the  improvement  into  effect ; 
that  this  appointment  must  be  made  within  fifteen 
months  at  most,  and  until  the  time  fixed  by  such  ap- 
pointment, the  proceedings  are  suspended,  and  the  fee 
and  right  of  possession  are  taken  subject  to  such  sus- 
pension and  the  restriction  it  imposes  upon  the  author- 
ity to  enter  upon  and  take  actual  possession  of  the 
lands.  The  absolute  requirement  under  the  act  of  1813 
to  pay  within  four  months  from  the  confirmation  of 
the  report,  is  changed  to  an  obligation  to  pay  four 
months  after  the  expiration  of  the  time  appointed  for 
canying  the  improvement  into  effect.  Until  the  arrival 
of  the  time  appointed  or  the  expiration  of  the  fifteen 
months,  the  possession,  use  and  enjoyment  of  the  lands 
are  to  remain  undisturbed  in  the  former  owner  and  his 
tenants. 

And  I  see  no  constitutional  or  other  difficult}7  in  car- 
rying out  this  system.  Every  man  whose  lands  are  to 
be  appropriated  for  a  street  has  notice,  upon  the  face  of 
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the  statute,  tlmt  the  city,  at  some  time  within  fifteen 
months  after  the  confirmation  of  the  report  of  the  com- 
missioners may  by  appropriate  action  designate  a  time 
"for  carrying  the  improvement  into  effect  ;"  that  until 
the  time  so  designated,  or  until  the  expiration  of  fi  i 
months,  his  possession  and  enjoyment  of  the  properly 
are  to  be  undisturbed ;  that  at  the  expiration  of  such 
time  the  city  is  at  liberty  to  take  possession  and  proceed 
with  the  improvement,  and  that  upon  the  expiration  of 
four  months  after  the  time  fixed  he  is  Entitled 'to  pay- 
ment of  his  award.  The  two  statutes,  collated  and 
modified,  as  the  former  must  be  by  the  latter,  produce 
a  system  easily  understood  and  executed,  applicable  to 
all  cases  and  working  as  little  harm  and  injustice  to 
either  party  as  perhaps  is  practicable  in  such  cases. 

It  is  upon  this  view  of  the  law,  I  think,  that  the  cases 
already  decided  have  a  strong  and  reasonable  foothold. 

In  Strang  v.  The  New  York  Riibber  Go.  (1  Sweeney, 
Sup.  Court  Rep.,  78)  it  was  held  that  the  fee  of  the 
lauds  taken  under  these  statutes  does  not  pass  to  the  cor- 
poration until  the  expiration  of  fifteen  months  from  the 
confirmation  of  the  report,  unless  some  affirmative  act 
be  done  indicating  a  different  time  for  the  succession, 
and  therefore  the  lessor,  during  that  period,  may  recover 
the  rent  of  the  premises  from  the  lessee,  if  the  latter 
continue  in  occupation.  In  Detmold  v.  Drake  (46  N.  Y., 
318)  the  right  to  recover  under  the  same  circumstances, 
of  a  lessee,  was  affirmed,  and  the  court  substantially 
held  that  the  fee  of  the  corporation  js  subject  to  the 
right  of  the  owner  to  occupy  till  the  expiration  of  the 
fifteen  months,  or  the  time  fixed  for  the  actual  opening 
of  the  street. 

It  is  urged  that  unless  the  time  "for  carrying  the  im- 
provement into  effect"  be  fixed  by  the  corporation 
within  four  months  after  the  confirmation  of  the  report, 
Hi*'  right  of  the  owner  of  the  land  to  immediate  pay- 
ment of  his  award  becomes  vested,  and  cannot  be 
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affected  by  any  subsequent  action  of  the  common  coun- 
cil ;  but  this  suggestion  is  of  no  force  if  tfie  statute  of 
1818  has  the  effect  to  modify  and  change  the  act  of  1813 
as  I  have  suggested.  Of  course,  there  may  be  hard- 
ships in  given  cases,  in  applying  the  statute  as  thus  con- 
strued ;  but  it  is  difficult  to  avoid  them  under  any 
construction.  A  uniform  and  well  defined  rule  is  the 
best  for  all  parties  ;  and  one  which  makes  the  city  pay 
interest  upon  an  award  for  premises,  of  which,  during 
the  time  claimed  for,  the  owner  has  the  undisturbed 
enjoyment  and  possession,  is  likely  to  be  more  unjust 
than  the  presumption  which  the  statute  makes  that  the 
continued  use  is  equal  in  value  to  the  interest  on  the 
award. 

I  am  of  opinion  that  the  judgment  should  be  reversed, 
and  a  new  trial  ordered  with  costs  to  abide  the  event. 

FANCHER,  J.  Conflicting  opinions  have  been  ex- 
pressed as  to  the  law  relative  to  the  opening  and  widen- 
ing of  streets  in  the  city  of  New  York. 

It  seems  difficult  to  harmonize  the  statutes  of  1813 
and  1818.  But  in  view  of  what  has  been  decided,  and 
especially  in  view  of  what  has  been  held  by  the  Court 
of  Appeals,  I  suppose  it  is  not  strictly  true  that  the 
confirmation  of  the  report  of  the  commissioners  for 
widening  Church  street  had  the  effect,  as  declared  by 
the  act  of  1813,  immediately  to  divest  the  owner  of  his 
title  and  right  of  possession  ;  nor  did  such  confirmation 
abrogate,  from  that  time,  the  leases  between  him  and 
his  tenants.  Those  consequences  would  have  followed 
had  it  not  been  for  the  act  of  1818.  By  force  of  the 
latter  act,  however,  a  new  principle  was  introduced, 
and  the  widening  was  "suspended"  for  nineteen  months 
from  the  confirmation  of  the  report ;  provided  that,  be- 
fore the  end  of  that  period,  the  corporate  authorities 
took  no  active  measures  to  proceed  with  the  widening, 
and  did  not  enter  into  possession  of  the  premises. 
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While  they  refrained  from  doing  so,  the  possession 
was  lawfully  retained  by  the  owner,  and  all  the  fruits 
of  the  possession  belonged  to  the  owner,  during  such 
suspension.  He  could  waive  all  objection  as  to  the 
unconstitutional ity  of  the  act  of  1818,  and  accept  its 
benelit  ;  retain  his  rights  as  OWIKT  and  landlord,  and 
even  sue  for  the  rent  upon  the  leases  existing  at  the 
confirmation  of  the  report.  In  such  actions  the  land- 
lord could  recover  of  his  tenants,  provided  they  con- 
tinued to  occupy  the  premises,  for  the  rent  which 
accrued  up  to  the  time  the  corporation  took  possession, 
but  not  beyond  the  t-nd  of  nineteen  months  from  the 
confirmation  of  the  report  of  the  commissioners.  , (Del- 
mold  v.  Drake,  46  N.  Y.,  318.) 

Such  was  the  case  here.  The  plaintiffs,  as-owners  of 
the  premises,  availed  themselves  of  the  benefits  afforded 
by  the  act  of  1818.  They  waived  any  objection  to  the 
unconstitutionally  of  that  act ;  assumed  the. validity  of 
the  privilege  of  suspension  granted  by  it  to  the  corpo- 
ration ;  continued  in  possession  of  their  premises  and 
exercised  their  rights  as  landlords,  by  collecting  rents 
from  their  tenants,  for  some  time  subsequent  to  the  con- 
firmation of  the  commissioners'  report.  The  award  in 
their  favor  was  in  contemplation  of  law  the  value  of 
their  premises,  including  interest,  to  the  end  of  four 
months  from  the  confirmation  of  the  report. 

The  question  now  arises  between  them  and  the  city, 
whether  they  shall  have  the  land  and  the  fruits  of  its 
possession  under  the  act  of  1818,  and  at  the  same  time 
be  paid  for  the  value  of  the  land  with  interest  on  such 
value  after  said  four  months,  under  the  act  of  1813,  just 
as  if  no  act  of  1818  existed  ? 

Tli at  would  be  to  adjudge  them  entitled  to  the  award 
and  interest  under  the  act  of  1813,  and  at  the  same  time 
lie  incidental  benfits  of  the  "suspension"  under 
the  art  of  1818. 

Equity  would  seem  to  require  that  if  they,  by  strict 
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right  and  on  constitutional  grounds,  are  to  be  paid  for 
their  land  under  the  act  of  1813,  when  it  appears  they 
were  not,  according  to  that  act,  deprived  of  possession, 
on  confirmation  of  the  report,  but  were  allowed  the 
benefits  of  continued  possession  under  the  act  of  1818, 
then  they  should  in  justice  give  credit  to  the  city  for 
whatever  sums  they  have  received  for  rent  under  the 
aid  of  the  act  of  1818. 

I  do  not  suppose  the  plaintiffs  desire  to  stand  upon 
both  statutes,  claiming  the  benefits  both  of  the  one  and 
the  other ;  for  the  two  positions  are  inconsistent,  and 
incompatible  with  justice.  The  course  they  have  pur- 
sued has  been  to  claim  and  retain  the  possession  of 
the  premises,  and,  as  owners,  to  collect  the  rents,  until 
the  actual  possession  was  taken  by  the  corporation.  I 
agree  with  Mr.  Justice  DAVIS  that  the  statutes  make 
the  continued  possession  and  use  of  the  premises  equiva- 
lent to  the  interest  on  the  award. 

The  judgment  should,  therefore,  be  reversed,  and  a 
new  trial  ordered,  with  costs  to  abide  the  event. 

MULLIN,  P.  J.,  dissented. 

Judgment  reversed,  and  new  trial  ordered,  (a) 

FIRST  DEPARTMENT,  GENERAL  TERM  at  New  York,  November,  1878. 
In  graham,  Fancher  and  Davis,  Justices.] 

(a)  Affirmed  by  Court  of  Appeals.    56  N.  T.,  533. 
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WIGHTMAN,  plaintiff  in  error,  vs.  THE  PEOPLE, 
defendants  in  error. 

A  prisoner  under  indictment  can  admit,  as  testimony  to  be  considered  by  the 
jury,  on  the  trial,  depositions  of  non-resident  witnesses,  taken  prior  to  the 
trial,  or  de  beiie  esse,  by  hi.-  i-»n.M.'iit  and  in  his  presence. 

Where  the  prisoner,  both  before  and  at  the  trial,  consented  that  depositions  so 
taken  should  be  read  in  evidence  on  the  trial ;  held  that  such  consent  was  a 
waiver  of  more  formal  proof,  and  was  binding  upon  the  prisoner. 

TT^  RROR  to  the  Court  of.  General  Sessions  of  the  city 
I  1  and  county  of  New  York,  to  review  a  judgment  of 
conviction  for  grand  larceny. 

By  the  Court,  BEADY,  J.  The  plaintiff  in  error  was 
indicted  for  grand  larceny,  and  convicted.  On  the  trial 
the  only  exception  taken  was  to  the  following  question  : 
"  State  whether  the  prisoner,  Wightman,  said  anything 
to  you  as  to  being  in  company  with  David  C.  Hill  at 
Cortland  street  on  the  night  in  question  ?"  This  inquiry 
was  in  rebuttal,  the  plaintiff  in  error  having  sworn  that 
he  was  not  at  the  ferry  at  the  foot  of  Cortland  street 
where  the  crime  was  alleged  to  have  been  committed ; 
and  it  is  conceded  that  if  that  be  any  evidence  in  the 
case  imputing  crime  to  him  the  exception  is  valueless. 
The  evidence  upon  which  the  people  mainly  relied  was 
that  of  David  C.  Hill  and  Richard  S.  Wilson,  both  of 
whom  were  examined  prior  to  the  trial,  or  de  bene  esse, 
and  whose  depositions  were  taken  before  Roswell  W. 
Jerome,  a  notary  public  of  this  city.  The  examination 
of  these  witnesses  was  thus  taken  because  they  were 
not  residents  of  this  state.  It  was  conducted  in  the 
presence  of  the  plaintiff  in  error,  and  a  cross-examina- 
tion of  one  made  on  his  behalf.  It  is  insisted  that  thcsi- 
depositions  could  not  be  received  as  evidence,  although  it 
was  agreed  that  they  should  be  read  at  the  trial,  and  not- 
withstanding that  at  tin--  (rial  they  nviv  iv-ul  by  consent 
of  the  counsel  of  the  plaintiff  in  error  and.  of  course,  in 
the  presence  of  the  latter.  It  is  supposed  that  the  ruling 
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in  the  case  of  The  People  v.  Cancemi  (18  N.  Y.,  128) 
has  some  bearing  upon  this  question,  but  it  has  not. 
The  objection  there  was  to  the  constitutional  organiza- 
tion of  the  court  by  which  the  prisoner  was  tried,  and 
it  was  determined  that  there  being  but  eleven  jurors 
there  was  a  failure  of  jurisdiction,  which  could  riot  be 
supplied  by  the  consent  of  the  prisoner.  He  could  not 
confer  it.  In  the  case  of  Maurer  v.  Tlie  People  (43 
N.  Y.,  1)  it  was  held  that  instructions  given  to  the  jury 
by  the  presiding  justice,  in  the  absence  of  the  prisoner, 
was  error,  although  his  counsel  was  present  consenting  ; 
but  it  was  upon  the  ground  that  the  statute  declares 
that  no  person  indicted  for  any  felony  can  be  tried  un- 
less he  be  personally  present  during  such  trial,  and  that 
"during  such  trial"  embraced  all  the  incidents  of  such 
a  proceeding,  including  the  charge  of  the  justice  to  the 
jury  and  the  instructions  given  them  subsequently. 
The  court  had  not  the  jurisdiction,  therefore,  which 
authorized  the  act  complained  of  to  be  done.  In  the 
case  of  Cancemi  it  was  said,  however,  that  by  consent 
objections  to  jurors  might  be  waived ;  the  court  might 
be  substituted  for  triors  to  dispose  of  challenges  to 
jurors;  secondary  in  place  of  primary  evidence  might 
be  received  ;  admissions  of  facts  allowed,  and  in  similar 
particulars  as  well  as  in  relation  to  mere  formal  pro- 
ce<.jdings  generally,  consent  would  render  valid  what 
without  it  would  be  erroneous.  xVnd  it  was  further  sug- 
gested that  a  plea  of  guilty,  whatever  the  grade  or 
degree  of  crime,  would  be  received  and  acted  upon  if  it 
is  made  clearly  to  appear  that  the  nature  and  effect  of 
it  are  understood  by  the  prisoner.  All  these  conces- 
sions involve  the  waiver  of  rights,  but  do  not  conflict 
with  positive  statutory  enactments,  or  prohibitions  of 
the  constitution.  If  the  prisoner  can  admit  facts,  or 
secondary  in  place  of  primary  evidence,  he  can  admit 
the  deposition  of  a  witness  taken  on  his  consent  as  tes- 
timony to  be  considered  by  the  jury.  The  depositions 
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herein  were,  however,  taken  before  a  notary  by  consent, 
in  the  presence  of  the  prisoner,  and  at  the  trial  read  by 
liis  consent.  There  is  no  prohibition  of  such  a  proceed- 
ing. The  legislature  has  provided  for  the  taking  of  the 
evidence,  de  bene  esse,  of  witnesses  who  do  not  reside  in 
this  state,  (Laws  1844,  p.  47G,  §  11 ;  People  v.  Hadden, 
3  Denio,  220,)  and  the  examinations  under  consideration 
were  no  doubt  initiated  under  its  provisions,  but  the 
formal  compliance  with  its  details  dispensed  with  as  a, 
matter  of  convenience,  for  all  parties.  There  is  nothing, 
therefore,  in  principle  against  this  mode  of  procedure, 
and  no  authority  against  its  use  has  been  produced. 
The  de  bene  esse  examination  of  witnesses  is  often  very 
essential  to  the  administration  of  criminal  justice,  and 
when  done  without  compliance  with  the  details  of  the 
statute,  but  by  consent  of  the  prisoner,  it  should  not 
be  disregarded.  He  may  insist  upon  his  rights,  or 
waive  them  in  this  respect,  if  not  before,  certainly  at 
the  trial.  On  an  indictment  for  perjury,  it  appeared 
that  the  attorneys  on  both  sides  had  agreed  that  the 
formal  proof  should  be  dispensed  with  and  part  of  the 
prosecutor's  case  admitted,  but  Lord  Abinger  said:  "I 
cannot  allow  any  admission  to  be  made  on  the  part  of 
the  defendant,  unless  it  is  made  at  the  trial  by  the  de- 
fendant or  his  counsel."  (ft.  v.  ThornJiill,  8  C.  &  P., 
575.)  In  this  case,  as  already  shown,  the  consent  was 
both  before  and  at  the  trial,  and  doubtless  in  reference 
to  the  statute  by  which  such  a  proceeding  could  have 
been  taken.  Whether,  however,  the  statute  was  in 
contemplation  or  not,  the  consent  was  a  waiver  of  more 
formal  proof,  and  was  binding  upon  the  plaintiff  in 
error. 
For  these  reasons  the  judgment  should  be  affirmed. 

Judgment  affirmed. 

[FiusT  DKI'.VKTMKNT,  GENERAL  TERM  at  New  York,  November,  1873. 

lni/rnli,iiiii  and  Ilrnil;/,  Justices.] 
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CRANE  vs.  ONDERDONK  and  others. 

Although  an  agent,  for  nonfeasance  and  omissions  of  duty,  is  not  liable,  except 
to  his  principal,  the  rule  is  otherwise  when  the  act  complained  of  is  misfeas- 
ance. In  a'!  such  c.iix-s,  lie  is  personally  responsible,  whether  he  did  the  wrong 
intentionally,  or  ignorantly  by  the  authority  of  his  principal ;  for  the  principal 
could  not  confer  on  him  any  authority  to  commit  a  tort  upon  the  rights  or 
property  of  an<> 

The  plaintiff,  at  the  solicitation  of  S.,  who  was  the  owner  of  certain  stock  which 
he  had  transferred  to  V.,  to  secure  a  debt,  had  agreed  to  furnish  the  money 
required  to  discharge  such  debt,  and  had  made  the  necessary  arrangements 
for  an  advance  of  the  money  to  him  by  W.  &  S.,  and  deposited  with  them 
securities  for  their  protection.  Ifi/d  that  this  was  a  sufficient  consideration 
for  an  agr.  reen  him  and  V.  by  which  the  plaintiff  was  to  pay  him 

the  amount  of  his  claim  against  S.,  and  that,  upon  such  payment  V.  should 
assign  the  stook  to  the  plaintiff,  and  transmit  the  certificates  to  some  thiid 
person,  who  should  deliver  the  same  to  the  plaintiff  on  receiving  from  him 
payment  of  the  amount  due  V. 

V.  transmitted  such  certificates  to  O.,  with  the  proper  power  of  attorney, 
to  transfer  the  stock  to  the  plaintiff,  and  constituting  O.  his  "  agent  and 
attorney  in  fact"  to  deliver  such  stock  to  the  plaintiff  on  receiving  payment 
of  the  amount  due  V.  Subsequently,  O.  without  the  knowledge  or  consent 
of  the  other  parties,  caused  a  portion  of  such  stock  to  be  transferred  to  him- 
self, and  the  remainder  to  F.  The  plaintiff  tendered  to  0.  the  amount 
claimed  by  V.,  and  requested  a  transfer  of  the  stock  to  him.  O.  refused  to 
accept  the  money  and  make  the  transfer,  claiming  that  he  and  F.  were  the 
owers  of  the  stock.  Held  that  the  plaintiff  was  the  assignee  of  S.'s  right  of 
redemption,  and  that  being  ready  to  perform  the  duties  devolving  upou 
him,  as  such,  he  was  pro  hac  vice,  the  owner,  and  possessed  of  all  the  rights 
of  S.  and  entitled  to  enforce  them. 

Held,  also,  that.0.  having  received  the  stock  for  the  purpose  of  transferring  it  to 
such  person  as  S.  should  designate,  had,  in  causing  the  same  to  be  transferred 
to  himself  and  F.  without  the  consent  of  S.  or  his  appointee,  transcended  the 
power  conferred  upon  him,  and  was  guilty  of  misfeasance  towards  the  owner 
of  or  person  entitled  to  its  possession. 

Held,  further,  that  0.  being  a  wrongdoer,  was  not  in  a  position  either  to  dispute, 
or  to  interfere  with,  the  plaintiff's  rights.  That  he  could  not  take  advant- 
age of  any  assumed  defect  in  the  plaintiff's  title  or  interest;  and  that  he 
having  wrongfully  converted  the  stock,  and  acted  in  contravention  of  his 
trust  to  V.  and  his  quasi  trust  to  S.  and  to  the  plaintiff  whose  interests  lie 
knew  and  disregarded,  the  plaintiff  was  entitled  to  relief  against  him;  and 
that  a  judgment  dismissing  the  complaint  was  erroneous. 

APPEAL,    by  the   plaintiff,    from   a  judgment   en- 
tered at  a  Special  Term,  dismissing  the  complaint. 
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Crane  v.  Ondenlouk. 

This  action  was  tried  at  a  Special  Term  of  this  court, 
in  October,  1872,  before  Justice  BARRETT.  The  defen- 
dants Onderdonk  and  Field  are  the  only  ones  who 
answered  or  contested  the  action.  No  testimony  was 
introduced  by  them  on  the  trial. 

The  complaint  alleges,  and  the  plaintiff  proved,  the 
following  among  other  facts:  That  in  the  month  of 
iiary,  1871,  one  John  Van  Dyke,  then  residing  at 
"\Vainisha,  in  the  state  of  Minnesota,  held  600  shares  of 
tli.j  capital  stock  of  the  Ebervale  Coal  Company,  of  the 
par  and  actual  value  of  $30,000,  as  collateral  security 
for  balance  of  an  indebtedness  to  him  from  Augustus  T. 
Stout  of  New  York  city  of  about  $12,000,  which  stock 
Stout  had  a  right  to  redeem  ;  that  Stout  entered  into  an 
arrangement  with  the  plaintiff  Crane,  by  which  he  gave 
up  to  him  this  right  to  redeem  said  stock  and  take  it 
up  ;  that  Crane  arranged  with  the  firm  of  Van  Wickle  & 
Stout,  (composed  of  Van  Wickle  and  G.  Lee  Stout,)  for 
the  money  necessary  to  make  such  redemption;  that 
Crane  constituted  the  said  Augustus  T.  Stout  his  agent 
to  negotiate  and  arrange  with  Van  Dyke  for  the  redemp- 
tion of  the  stock  ;  that  Crane,  through  his  agent,  Stout, 
arranged  and  agreed  with  Van  Dyke,  that  he,  Crane, 
should  pay  him  the  amount  of  his  claim,  and  Van  Dyke 
agreed  that  he  would  thereupon  transfer  said  stock  to 
Crane. 

All  the  parties  except  Van  Dyke  resided  in  or  near 
New  York  city.  The  negotiations  for  the  above  arrange- 
ment were  carried  on,  and  the  agreement  was  made,  by 
written  correspondence  with  Van  Dyke.  Several  letters 
relating  to  the  transaction  passed  between  himself  and 
Stout  and  Onderdonk.  Van  Dyke's  testimony  was 
taken  by  commission,  and  he  produced  many  of  the  let- 
ters written  by  or  to  him. 

At  the  request  of  Crane's  agent,  Van  Dyke  agreed  to, 
and  did,  transmit  the  certificates  of  stock  to  the  defen- 
dant Onderdonk,  for  Crane,  to  be  given  to  him  on  his 
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paying  the  debt  against  Stout.  Van  Dyke  accompanied 
the  certificates  with  a  blank  power  of  attorney,  and  with 
instructions  to  Ouderdonk  to  fill  it  out  and  transfer  the 
stock  to  such  person  as  Augustus  T.  Stout  should  name, 
on  receiving  from  such  person  the  amount  of  the  indebt- 
edness. Onderdonk  wrote  a  letter  to  Van  Dyke,  after 
he  received  the  certificates,  acknowledging  the  receipt  of 
them  for  the  specific  purpose  in  question.  After  lie  re- 
ceived the  certificates  from  Van  Dyke,  he  saw  Stout,  and 
was  informed  by  him  that  the  plaintiff  Crane  was  the 
person  who  was  to  take  up  the  stock.  He  was  also  in- 
formed by  Stout  that  Crane  had  arranged  with  the  firm 
of  Van  Wickle  &  Stout  to  advance  the  necessary  sum 
for  him  to  pay  Van  Dyke's  claim,  and  that  he,  Stout, 
was  authorized  to  act  for  Crane  in  the  transaction.  At 
the  first  interview  which  Onderdonk  had  with  Stout, 
after  receiving  the  certificates  of  stock  from  Van  Dyke, 
he  professed  a  willingness  to  carry  out  the  transaction, 
but  suggested,  or  agreed  to  a  short  delay,  in  order  that 
some  adjustment  should  be  made  of  a  claim  for  extra 
allowance,  which  Van  Dyke  thought  he  ought  to  have, 
and  also  of  some  alleged  discrepancy  in  Van  Dyke's 
account.  Onderdonk  received  the  certificates  of  stock 
about  February  4th,  1871.  On  the  20th  of  that  month, 
and  while  Stout  and  Van  Dyke  were  endeavoring  to 
effect  the  above  adjustment,  Onderdonk,  without  the 
knowledge  or  consent  of  any  of  the  other  parties,  had 
560  shares  of  the  stock  transferred  to  himself,  and  forty 
shares  of  it  transferred  to  his  sister,  the  defendant  Sarah 
M.  Field.  On  the  20th  of  February  he  wrote  to  Van 
Dyke  that  he  had  concluded  to  take  the  stock  himself, 
and  inclosed  certificates  of  deposits,  &c.,  to  pay  the  same. 

Van  Dyke  testified  that  he  replied  to  that  letter,  say- 
ing to  Onderdonk,  that  his  taking  the  stock  was  satis- 
factory to  him,  provided  it  was  assented  to  by  Stout. 
Stout  did  not  assent  to  it,  but  in  behalf  of  the  plaintiff 
Crane,  at  once  tendered  to  Onderdonk  the  money  he  had 
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pziid  Van  Dyke,  and  demanded  the  stock.  Onderdonk 
rejected  the  tender,  and  refused  to  transfer  the  stock, 
and  claimed  that  he  had  become  the  purchaser  and 
owner  of  the  same. 

The  complaint  alleges  that  Onderdonk  had  fraudu- 
lently made  use  of  his  position  as  custodian  of  the  stock 
for  delivery  to  the  plaintiff,  to  convert  it  to  his  own  use 
and  to  deprive  the  plaintiff  of  the  value  of  the  same, 
over  and  above  the  amount  to  be  paid  to  Van  Dyke, 
knowing  that  the  plaintiff  was  ready  and  willing  to  pay, 
and  for  the  purpose  of  securing  to  himself  the  profit  of 
about  $19,300 ;  and  asks  judgment  that  upon  payment 
or  tender  of  the  amount  of  Van  Dyke's  claim,  the  de- 
fendants, Onderdonk  and  Field,  assign  the  600  shares  of 
stock  in  question  to  the  plaintiff,  and  also  for  an  injunc- 
tion, &c. 

The  judge  decided  that  the  allegations  in  the  com- 
plaint were  all  true,  and  were  fully  proved,  but  that  the 
plaintiff  was  not  entitled  to  any  relief  whatever,  and 
ordered  judgment,  dismissing  his  complaint  without 
costs.  He  based  his  conclusions  on  the  assumption  that 
the  plaintiff  had  no  standing  in  court  —  that  there  was 
no  such  privity  between  him  and  Onderdonk  as  gave 
him  any  legal  remedy. 

S.  W.  Fullertoti,  for  the  appellant.  I.  It  will  not  be 
disputed  by  any  one  but  that  the  defendant  Onderdonk 
was  guilty  of  a  flagrant,  wilful  conversion  of  the  stock 
in  question,  and  that  he  ought  not  to  escape  with  the 
fruit  of  his  wrong. 

It  is  conceded  on  the  part  of  the  appellant,  that  if  On- 
derdonk is  to  be  regarded  as  the  agent  of  Van  Dyke 
only,  and  owed  a  duty  to  no  one  else,  he  cannot  be  made 
liable  to  any  third  person  for  mere  nonfeasance  or  omis- 
sion of  duty  in  the  course  of  his  employment.  But  it 
is  submitted  that  this  is  not  the  correct  view  to  take  of 
the  case. 
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In  the  first  place  it  is  well  to  observe  the  distinction 
between  nonfeasance  and  misfeasance  on  the  part  of  an 
agent. 

In  respect  to  nonfeasance,  or  mere  neglects  in  the  per- 
formance of  duty,  the  agent  is  liable  only  to  his  princi- 
pal. But  for  his  own  positive,  or  wilful  torts  he  is  liable 
to  third  persons. 

This  distinction  is  observed  in  the  case  of  Gutchess  v. 
Whiting,  (46  Barb.  R.,  139,)  where  the  principal  sent 
barley  to  his  agent  to  sell  for  him,  which  he  advised  him. 
was  not  new  barley.  The  agent  sold  it  to  the  plaintiff 
for  seed  barley,  for  which  purpose,  not  being  new,  it 
was  useless.  The  purchaser  having  sued  the  principal, 
and  having  failed  to  recover,  brought  an  action  against 
the  defendant  (the  agent)  for  fraud,  and  the  court  held 
him  liable  as  having  acted  ultra  vires,  and  as  having 
made  himself  the  principal  in  the  fraud. 

In  'Hecker  v.  De  Oroot  (15  How.  Pr.,  314,)  Clerke,  J., 
said  :  "The  defendants  are  sued  for  damages  occasioned 
by  a  fraud  committed  by  them.  It  matters  not  in  what 
capacity  they  acted,  or  with  whom  they  co-operated. 
They  were  instrumental  in  perpetrating  the  acts  consti- 
tuting the  fraud.  If,  indeed,  a  person  is  the  unconscious 
instrument  of  others  in  committing  an  injury,  he  is  not 
personally  liable  for  the  consequences ;  but  where  he 
knowingly  engages  in  an  unlawful  cause,  whether  for  his 
own  immediate  benefit  or  not,  he  cannot  escape  liability 
by  showing  that  he  acted  as  agent." 

But  it  is  hardly  necessary  to  quote  authorities  to 
show  that  for  mere  neglect  of  duty  an  agent  is  answer- 
able only  to  his  principal ;  but  for  an  unauthorized 
fraud,  he,  and  not  the  principal,  is  liable. 

It  will  be  said,  however,  that  Onderdonk  practised  no 
fraud  or  wrong  upon  Crane;  for  the  reason  that  Crane 
was  not  the  owner  of,  nor  had  any  right  to  redeem  the 
stock.  The  judge  took  this  view  of  the  case,  and  hence 
dismissed  the  complaint.  We  submit  that  it  was  incor- 
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rect,  and  that  an  entirely  different  one  should  have 
been  taken. 

What  is  the  plain  truth  of  the  case,  as  it  was  pre- 
sented by  the  pleadings  and  proofs?  It  is  simply  this  : 
Stout  had  the  right  to  redeem  the  stock  from  Van 
Dyke.  By  his  arrangement  with  Crane,  he  agreed  with 
him  that  if  he*vvould  pay  his  debt  to  Van  Dyke  he  would 
surrender  that  right  to  him,  and  agreed  with  him  that 
he  might  have  and  exercise  it.  Crane  constituted  him 
his  agent  to  make  the  redemption.  As  such  agent  he 
corresponded  with  Van  Dyke  on  the  subject  —  named 
Onderdonk  as  the  proper  person  to  have  the  custody  of 
the  stock  for  delivery  to  Crane,  on  receiving  from  him 
the  amount  of  Van  Dyke's  claim  —  that  he  and  Van 
Dyke  finally  agreed  that  the  stock  should  be  placed 
in  Onderdonk' s  hands  for  that  purpose  —  that  Onder- 
donk received  it  pursuant  to  this  agreement,  and  under 
an  agreement  on  his  part  with  Van  Dyke  and  Crane, 
that  he  would  deliver  the  stock  to  Crane  on  receiving 
from  him  the  sum  of  Van  Dyke's  claim,  and  would  pay 
over  to  Van  Dyke  the  s^aid  moneys  when  received  —  that 
Crane,  by  his  agent,  tendered  the  required  amount  to 
Onderdonk,  and  demanded  the  stock  ;  but  he  refused  to 
deliver  it  and  fraudulently  converted  it  to  his  own  use, 
by  having  it  transferred  to  himself  and  sister. 

It  is  submitted  that  this  is  a  proper  view  to  take  of  the 
case.  If  so,  it  is  not  true  that  Ouderdonk  was  the  agent 
only -of  Van  Dyke.  By  virtue  of  Stout's  arrangement 
with  Crane,  the  latter  became  entitled  to  demand  and 
have  the  stock,  on  paying  or  tendering  the  debt  due 
Van  Dyke.  By  virtue  of  the  agreement  between  Crane 
and  Van  Dyke,  Onderdonk  became  the  custodian  of  the 
stock  for  both.  In  other  words,  he  became  a  party  to 
an  agreement  with  Van  Dyke  and  Crane,  that  he  would 
take,  and  hold,  and  deliver  the  stock  and  receive  the 
debt.  He  received  the  stock  for  Crane,  to  be  delivered 
up  to  him  when  Crane  paid  him  the  money.  Having 
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consented  to  become  the  custodian  of  the  stock  under 
the  arrangement,  he  must  be  held  to  have  agreed  with, 
both  Van  Dyke  and  Crane  that  he  would  deliver  it  on 
payment.  He  was,  therefore,  the  agent  of  both  the 
parties,  and  they  all  stood  in  such  privity  with  each 
other,  because  of  the  entire  arrangement,  that  it  can  be 
said  that  Onderdonk  owed  a  legal  duty  to  Crane.  In 
fact  it  can  be  said,  without  any  violence  to  the  case, 
that  the  delivery  of  the  certificates  of  stock  to  Onder- 
donk was,  under  all  the  circumstances,  a  delivery  to  the 
plaintiff,  conditioned  upon  payment  by  him  of  the 
amount  of  the  debt,  and  whenever  he  paid,  or  tendered 
the  amount,  his  right  to  the  stock  was  complete.  Es- 
pecially is  this  so,  in  view  of  the  fact  that  neither  Van 
Dyke  or  Stout  have  repudiated  the  arrangement,  and 
both  insist  that  Onderdonk  shall  deliver  the  stock  to 
Crane,  pursuant  to  the  agreement. 

II.  It  was"  not  necessary  Crane  should  have  made 
Stout  any  written  transfer  of  the  stock,  or  of  the  right 
to  redeem  it,  to  entitle  him  to  make  the  redemption. 
Crane  had  a  mere  naked  right  to  redeem,  not  evidenced 
by  any  instrument'  of  writing.  If  he  had  possessed 
such  an  instrument  or  obligation  from  Van  Dyke,  the 
mere  delivery  of  it -to  Crane  by  him  under  a  parol  agree- 
ment that  he  should  pay  the  debt  and  have  the  stock, 
would  have  passed  to  him  the  right  to  redeem.  But 
having  no  such  writing,  he  makes  a  parol  contract  with 
Crane,  by  which  he  agrees  that  if  he  will  pay  his  debt 
to  Van  Dyke  he  shall  have  the  stock.  By  this  agree- 
ment he  surrendered  to  Crane  .his  whole  interest  in  the 
stock  and  in  the  right  of  redemption.  (Hastings  v. 
McKinUy,  1  E.  D.  Smith,  273.  People  v.  Tioga  C.  P., 
19  Wend.,  73.  Gram  v.  Cadioell,  5  Conn.,  489.  Run- 
yan  \.  Mersereau,  11  John.,  534.) 

The  judge  conceded  that  if  Stout  had  brought  the 
action,  it  would  have  been  well  brought.  It  is  submit- 
ted that  Crane  sucovd.-d  to  all  Stout's  right  under  and 
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by  virtue  of  the  agreement  between  them,  and  having 
tendered  the  debt  owing  by  Stout  to  Van  Dyke,  he  en- 
titled himself  to  the  stock,  and  hence  the  action  was 
properly  brought  by  him. 

III.  Assuming  that  Stout  had  a  legal  remedy  against 
Onderdonk,  then  he  was  entitled  to  seek  it  in  the  pre-sent 
form  of  action. 

Smith  &  Woodward,  for  the  respondents.  I.  The 
plaintiff  has  no  standing  in  court  upon  which  he  could 
found  a  claim  for  the  relief  sought  in  the  complaint  in 
this  action.  The  plaintiff,  as  the  friend  of  A.  T.  Stout, 
was  to  furnish  the  money  for  Stout,  to  enable  him  to 
pay  the  indebtedness  to  Van  Dyke,  and  to  take  an 
assignment  of  the  stock  as  security  for  the  money  ad- 
vanced. 

II.  The  arrangement  or  agreement  upon  which  this 
action  was  founded,  purports  to  have  been  made  be- 
tween the  plaintiff  and  John  Van  Dyke,  as  the  princi- 
pals, and  by  and*  through  Augustus  T.  Stout,  as  the 
agent  of  the  plaintiff,  and  Peter  C.  Onderdonk,  one  of 
the  defendants,  acting  as  agent  for  Van  Dyke.  It  was 
a  part  of  the  arrangement  that  the  certificate  of  the  stock 
\\;i-  to  be  transmitted  to  some  person  near  New  York, 
who  should  transfer  and  deliver  the  same,  and  receive 
the  money  for  Van  Dyke  ;  and  the  complaint  expressly 
alleges,  that  Van  Dyke  constituted  Onderdonk  his  agent 
and  attorney  in  fact,  to  deliver  the  stock  with  the  proper 
transfer,  and  receive  payment  of  the  money  due  to  Van 
Dyke ;  and  that  the  defendant  Onderdonk  had  fraudu- 
lently made  use  of  his  position  as  the  agent  and'  attornej- 
in  fact  of  Van  Dyke.  If  the  plaintiff  has  a  cause  of  ac- 
tion against  any  one,  it  is  not  against  the  defendant 
Onderdonk,  but  against  John  Van  Dyke.  Onderdonk 
was  not  the  air<-nt  of  the.  plaintiff,  and  owed  him  no 
duly,  lie  \\a>  the  agent  of  Van  Dyke,  and  fora  neglect 
to  discliaiu'-  liis  agency  he  is  amenable  to  his  principal, 


NEW  TORE— NOVEMBER,  1873.  55 

Crane  v.  Onclerdonk. 

and  to  no  one  else.  If  third  persons  are  injured  by  tlie 
neglect  of  a  known  agent,  the  rule  is  respondeal  supe- 
rior, and  their  remedy  is  against  the  principal  and  not 
the  agent.  (Denny  v.  The  Manhattan  Company,  2 
Denio,  115  ;  affirmed  5  Denio,  p.  639.  Plrinney  v. 
Pliinney,  17  How.  Pr.  _/?.,  197.)  In  Colmn  v.  HolbrooJc, 
(2  N.  T.,  126,)  Justice  Gardiner,  at  page  129,  says :  "  It 
is  also  settled,  if  anything  can  be  established  by  author- 
it}',  that  an  agent  is  not  liable  to  third  persons  for  an 
omission  or  neglect  of  duty  in  the  matter  of  his  agency, 
but  that  the  principal  is  alone  responsible."  And  after 
citing  authorities,  adds :  ' '  The  question  must  be  deemed 
at  rest  in  this  state  by  the  decision  in  Denny  v.  The 
Manhattan  Co.  (2  Denio,  118 ;)  affirmed  in  the  Court 
for  the  Correction  of  Errors." 

The  agent  is  not,  in  general,  liable  to  third  persons  for 
his  own  nonfeasances  or  omissions  of  duty  in  the  course 
of  his  employment.  His  liability  in  these  latter  cases  is 
solely  to  his  principal,  there  being  no  privity  between 
him  and  such  third  persons  ;  but  the  privity  exists  only 
between  him  and  his  principal.  (Story  on  Agency,  sec- 
tions 308,  309.)  The  principal  is  liable  to  third  per- 
sons in  a  civil  suit  for  the  frauds,  deceits,  concealments, 
misrepresentations,  torts,  negligences,  and  other  mal- 
feasances and  omissions  of  duty  of  his  agent  in  the 
course  of  his  employment,  authough  the  principal  did 
not  authorize,  or  justify,  or  participate  in,  or,  indeed, 
know  of  such  misconduct,  or  even  if  he  forbade  the  acts 
or  disapproved  of  them.  In  all  such  cases  the  rule  ap- 
plies respondeat  superior,  and  it  is  founded  upon  public 
policy  and  convenience,  for  in  no  other  way  could  there 
be  any  safety  to  third  persons  in  their  dealings,  either 
directly  with  the  principal  or  indirectly  with  him, 
through  the  instrumentality  of  agents.  (Story  on 
Agency,  §  452.) 

III.  The  position  taken  by  the  plaintiffs  counsel,  on 
the  anrumcnt  of  this  case  at  Special  Term,  that  Onder- 
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douk  was  the  agent  of  I  lie  plaintiff,  cannot  be  main- 
tained. It  is  nowhere  in  the  complaint  alleged  that  he 
was  the  agent  of  the  plaintiff,  and  there  is  no  evidence 
in  the  case  to  establish  such  a  position  ;  on  the  contrary, 
as  shown  in  the  first  point,  Onderdonk  is  expressly 
made  the  agent  of  John  Van  Dyke,  and  of  no  one  else. 

By  the  Court,  BRADY,  J.  The  plaintiff  in  this  ac- 
tion was  not  entitled  to  the  stock  held  by  Yan  Dyke, 
until  the  amount  for  which  he  held  it  as  collateral  was 
paid.  Onderdonk,  to  whom  Van  Dyke  sent  it  for  de- 
livery to  the  person  paying  the  lien  upon  it,  converted 
it  to  his  own  use  before  any  payment  was  made,  advis- 
ing Van  Dyke  that  he  had  thus  taken  it,  and  remitting 
payment  of  the  debt  due  the  latter.  Onderdonk,  having 
received  the  stock  for  the  purpese  of  transferring  it  to 
such  person  as  Stout  designated,  transcended  the  power 
conferred  upon  him,  and  was  guilty  of  misfeasance 
towards  the  owner  of,  or  person  entitled  to,  its  posses- 
sion. Although  an  agent,  for  nonfeasance  and  omis- 
sions of  duty,  is  not  liable,  except  to  his  principals,  the 
rule  is  otherwise  when  the  act  complained  of  is  misfeas- 
ance. In  all  such  cases  he  is  personally  responsible, 
whether  he  did  the  wrdng  intentionally,  or  ignorantly 
by  the  authority  of  his  principal ;  for  the  principal 
could  not  confer  on  him  any  authority  to  commit  a  tort 
upon  the  rights  or  property  of  another.  (Story  on 
Agency,  §  311,  and  cases  cited.  Hecker  v.  De  Oroot, 
15  How.  Pr.  Rep.,  314.  Gutchess  v.  Whiting,  46  Barb. 
21.,  139.)  The  question  presented,  and  upon  which  the 
success  of  the  appellant  here  depends,  is,  therefore, 
whether  the  plaintiff  acquired,  by  his  agreement  with 
Stout  and  subsequent  arrangement  relative  thereto  with 
Van  Dyke,  any  title  or  interest  in  or  to  the  stock  which 
enables  him  to  maintain  this  action.  It  appears  that  he 
hud,  at  the  solicitation  of  Stout,  agreed  to  furnish  the 
to  dix-liarge  Van  Dyke's  debt,  and 
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had  made  the  necessary  arrangements  for  the  advance 
of  the  money  to  him  by  Van  Wickle  and  Stout,  and  by 
depositing  with  them  securities  for  their  protection. 
This  was  a  sufficient  consideration  for  the  agreement  be- 
tween him  and  Stout.  (Story  on  Contracts,  §  431,  and 
cases  cited — although  the  consideration  was  not  dis- 
puted between  them.)  And  the  agreement  thus  made 
was  ratified  by  the  employment  of  Stout  as  his  agent  to 
obtain  the  transfer  of  the  stock,  which  the  latter  pro- 
ceeded to  do.  Stout  never  questioned  the  right  of  the 
plaintiff  to  the  transfer.  On  the  contrary  he  was  de- 
sirous that  it  should  be  made,  and  the  fund  to  accom- 
plish it,  and  for  which  the  plaintiff  had  provided,  was 
awaiting  an  adjustment  of  the  snm  due  from  Stout  to 
Van  Dyke.  All  this  was  well  known  to  the  defendant 
Onderdonk,  with  whom,  as  the  representative  of  Van 
Dyke,  the  negotiations  were  carried  on.  It  also  appears 
that  an  amount  sufficient  for  the  purpose  was  tendered 
by  the  plaintiff  to  Onderdonk  and  the  stock  demanded, 
but  the  money  was  not  received,  and  the  stock  was  not 
transferred  or  delivered.  It  is  true  that  this  incident 
was  subsequent  to  the  appropriation  of  the  stock  by 
Onderdonk ;  but  it  was,  with  the  exception  of  forty 
shares,  in  his  possession,  and  the  latter  doubtless  under 
his  control.  The  result  of  these  facts  and  conclusions 
is  that  the  plaintiff  was  the  assignee  of  the  right  of  re- 
demption, and  ready  to  comply  with  the  duties  which 
devolved  upon  him  in  virtue  thereof,  which  the  pledger 
assisted  him  in  discharging.  He  was  therefore,  pro  Jiac 
vice,  the  owner.  He  possessed  all  the  Tights  of  Stout, 
and  was  endeavoring  to  enforce  them.  The  defendant 
Onderdonk  was  not  in  a  position  either  to  dispute  or  to 
interfere  with  them.  He  could  not  take  advantage  of 
any  assumed  defect  in  the  plaintiff's  title  or  interest,  in 
the  face  of  the  fact  that  the  actual  owner  and  the  latter 
were  acting  in  concert  and  for  a  lawful  purpose.  The 
right  of  Stout  to  remove  the  stock,  to  change  its  custody 
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on  the  payment  of  the  lien  upon  it,  was  unquestionable, 
and  (lie  attempt  to  interfere  with  the  exercise  of  such  a 
right  would  )><•  wholly  unwarranted.  The  equitable  in- 
terest in  a  judgment  tnay  be  assigned  by  a  delivery  of 
the  execution.  (Dunn  v.  *SW7/,  15  Mass.,  481.)  The 
equitable  interest  in  a  chose  in  action  may  be  assigned, 
for  a  valuable  consideration  ;  and  it  is  not  necessary 
that  the  assignment  should  be  in  writing.  (Parsons  on 
Cant.,  vol.  1,  p.  197,  and  cases  cited.)  And  if  the  person 
seeking  to  enforce  a  demand  have  the  legal  or  equitable 
title,  if  he  have  the  whole  interest,  he  may  maintain  an 
action.  (Hastings  v.  JIcKiriley,  I  E.  D.  Smith,  277.) 
The  assignment  was  accompanied  by  a  delivery  to  the 
plaintiff  of  the  evidence  of  the  contract  between  Van  Dyke 
and  the  assignor,  so  far  as  it  could  be.  The  correspon- 
dence between  Yan  Dyke  and  Stout  furnished  the  proof 
of  the  possession  of  the  stock  by  the  former  as  collat- 
eral, and  his  assent  to  tJie  transfer  in  accordance  with 
the  arrangement  made  by  the  latter ;  and  this  was  equiv- 
alent to  the  delivery  of  an  execution  or  contract. 

The  conclusion  which  must  follow  these  views  is,  that 
the  dismissal  of  the  complaint  was  erroneous.  The  de- 
fendant Onderdonk  was  a  wrongdoer,  and  was  not, 
under  the  circumstances,  in  a  position,  as  already  sug- 
gested, to  question  the  plaintiff's  right.  He  had  acted 
in  contravention  of  his  trust  to  Van  Dyke  and  his  quasi 
trust  to  Stout  and  to  the  plaintiff,  whose  interests  he 
knew  and  disregarded. 

I  think  the  judgment  should  be  reversed. 

Judgment  reversed. 

[FIRST  DEPARTMENT,  GENERAL  TERM  at  New  York,  November,  1873. 
Ingraham  and  Brady,  Justices.] 
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In  an  action  upon  a  promissory  note  made  by  E.  &  W.  to  the  order  of  A.  <fe 
Co.,  and  by  them  indorsed  and  sold  to  the  plaintiffs,  the  answer  alleged  that 
the  note  was  made  without  consideration,  to  enable  the  payees  to  procure  the 
same  to  be  discounted  for  their  benefit  by  II.,  but  that  the  same  was  misap- 
plied by  a  sale  thereof  to  the  plaintiffs  at  a  usurious  rate.  On  the  trial,  the 
question,  "What  was  the  discount?"  'was  objected  to,  and  the  evidence 
excluded.  Held,  that  if  the  objection  was  cured  by  the  subsequent  statement 
of  the  witness  that  the  amount  to  be  taken  from  the  note,  he  thought,  was  24 
per  cent,  per  annum,  then  the  usurious  rate  was  established.  That  if  it  was 
not  cured  by  reason  of  the  indefinite  character  of  that  testimony,  then  the 
exception  remained  intact,  and  was  fatal  to  the  validity  of  a  judgment  in 
favor  of  the  plaintiffs. 

Held,  also,  that  taking  either  view  of  the  case,  a  judgment  for  the  plaintiffs 
could  not  be  maintained ;  it  being  an  essential  element  of  the  defence  that  a 
greater  sum  than  that  allowed  by  law  was  agreed  to  be  paid  and  received, 
and  the  question  excluded  being  designed  to  elicit  the  proof. 

That  there  was  no  necessity  for  requesting  the  judge  to  submit  any  question  to 
the  jury.  That  assuming  the  proof  to  have  been  that  24  per  cent,  per  annum 
was  paid  for  the  discount,  then  the  defence  was  made  out ;  and  if  there  was 
no  proof,  then  the  exceptionfwas  well  taken,  and  was  controlling. 

APPEAL  by  the  defendants,  Eckert  &  Winter,  from 
a  judgment  entered  on  the  verdict  of  a  jury. 
The  action  was  brought  on  a  promissory  note,  made 
by  the  defendants,  Eckert  &  Winter,  to  the  order  of 
Altenbrand  Brothers,  and  by  them  indorsed  and  sold 
to  plaintiffs.  The  defendants,  Eckert  &  Winter,  were 
alone  served  with  process,  although  the  Altenbrands  were 
nominal  parties.  The  answer  alleged  that  the  note  was 
made  without  consideration,  to  enable  the  payees  to  pro- 
cure the  same  to  be  discounted  for  their  benefit,  by  Jo- 
seph Hillenbrand,  but  that  the  same  was  misapplied  by 
sale  to  the  plaintiffs  at  a  usurious  rate,  the  plaintiffs  de- 
ducting and  receiving  $300  for  the  period  of  such  note. 
The  cause  was  tried  at  a  Special  Circuit  in  January,  1873. 
The  defendant  Winter  having  testified  to  the  origin  of 
the  note,  and  the  terms  on  which  it  was  given,  the  defen- 
dants rested,  when  the  court  ruled  that  these  facts  did  not 
constitute  a  defence.  The  defendants  excepted.  Henry 
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Altenbrand,  one  of  the  payees,  then  corroborated  the 
testimony  as  to  the  origin  of  the  note,  and  testified  that 
he  sold  it  to  the  plaintiffs  at  the  rate  of  24  per  cent,  per 
annum.  No  other  testimony  was  given. 

The  court  ordered  a  verdict  for  the  plaintiffs,  upon  the 
ground  that  the  defendants  had  not  established  the  usury 
as  alleged  in  the  answer.  The  defendants  excepted. 
The  jury  rendered  a  verdict  in  favor  of  the  plaintiffs  for 
$5,047.  The  other  exception  was  to  the  exclusion  of  the 
question,  "What  was  the  discount,"  asked  of  the  wit- 
ness Altenbrand. 

The  legal  interest  for  the  whole  period  would  have 
been  $137.08.  At  the  rate  of  24  per  cent,  the  amount  was 
$479.64. 

Jacob  A.  Gross,  for  the  appellants. 
John  K.  Porter,  for  the  respondents. 

« 

By  the  Court,  BEADY,  J.  The  defendants,  Eekert  & 
Winter,  made  their  note  to  the  order  of  the  defendants, 
Altenbrand  Brothers,  for  the  accommodation  of  the  lat- 
ter, and  it  was  passed  to  the  plaintiffs  in  the  course  of 
business.  The  plaintiffs  are  brokers  and  bankers,  and 
Altenbrand  Brothers  were  in  the  habit  of  procuring  from 
them  discounts  of  regular  business  paper,  delivering 
large  amounts  thereof  at  a  time,  and  receiving  advances 
upon  or  discounts  of  it,  as  the  case  might  be.  The  de- 
fendant Altenbrand,  who  was  examined  as  a  witness, 
said :  ' '  They  would,  as  quick  as  the  paper  was  disposed 
of  or  discounted,  send  me  a  statement  at  a  certain  rate." 
The  plaintiffs  claimed  to  be  the  owners  of  the  note  in 
suit,  and  from  the  course  of  business  adopted  between 
them  and  Altenbrand  Brothers,  had  evidently  acquired 
it  by  discount,  not  by  advance,  although  it  would  make 
no  difference,  unexplained,  if  at  all,  whether  it  was  ob- 
tained by  advancing  money  upon  a  usurious  agreement 
or  discount  ing  it  upon  a  similar  understanding.  The 
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plaintiffs  thus  asserting  the  ownership  of  the  paper,  and 
it  being  without  consideration  between  the  original  par- 
ties, it  became  important  to  the  defence  of  usury  inter- 
posed, to  show  at  what  rate,  the  discount  was  made  ;  and 
hence  the  question,  "  What  was  the  discount,"  which 
was  objected  to,  and  excluded,  and  exception  taken.  If 
the  objection  be  held  to  be  cured  by  the  subsequent 
statement  of  the^  witness  that  the  amount  to  be  taken 
from  the  note,  he  thought,  was  24  per  cent,  per  annum, 
then  the  usurious  rate  was  established.  If  it  was  not 
cured  by  reason  of  the  indefinite  character  of  that  testi- 
mony, then  the  exception  remains  intact,  and  is  fatal  to 
the  validity  of  the  judgment.  It  was  an  essential  element 
of  the  defence  that  a  greater  sum  than  that  allowed  by 
law  was  agreed  to  be  paid,  and  was  received,  and  the 
question'  excluded  was  designed  to  elicit  the  proof.  It 
seems,  therefore,  that  taking  either  horn  of  the  dilemma, 
the  plaintiffs  cann/ft  maintain  this  judgment.  It  does 
not  affect  this  view  that  the  defendants  did  not  request 
the  presiding  judge  to  submit  any  question  to/the  jury. 
There  was  no  necessity  to  make  such  a  demand  ;  for  as- 
suming the  proof  to  be  that  24  per  cent,  per  annum  was 
paid  for  the  discount,  then  the  defence  was  made  out ; 
and  if  there  was  no  proof,  then  the  exception  mentioned 
was  well  taken,  and  is  controlling.  The  judgment,  for 
these  reasons,  must  be  reversed  and  a  new  trial  ordered, 
with  costs  to  abide  the  event. 

New  trial  ordered. 

[FIRST  DEPARTMENT,  GENERAL  TERM  at  New  York,  November,  1873. 
Ingraham  and  Brady  Justices.] 
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neral  rule  is  that  the  contract  of  a  surety  is  to  be  construed  strictly, 
and  not  to  be  extended  beyond  the  fair  scope  of  its  terms.  By  that 
rule,  the  obligation  of  parties  executing  an  undertaking  for  the  discharge  of 
an  attachment  is  to  be  ascertained  and  determined. 

Where  such  an  undertaking  provided  for  the  payment  of  the  amount  of  the 
judgment  which  might  be  recovered  against  the  defendants,  and  the  judg- 
ment  recovered  was  against  some  of  them  only ;  held,  that  the  failure  to 
recover  against  all  the  defendants  did  not  prevent  a  recovery  against  the 
sureties,  upon  the  undertaking. 

The  object  or  design  of  the  statute,  and  the  intent  of  the  legislature,  being 
considered,  an  agreement  by  the  sureties  in  <ueh  an  instrument,  that  they 
will  pay  any  judgment  obtained  in  the  action,  against  all  or  any  of  the  defen- 
dants, is  fairly  within  the  scope  of  the  sureties'  undertaking. 

APPEAL,   by  the   plaintiffs,  from  a  judgment   en- 
tered  at  a  Special   Term,  dismissing  the    com- 
plaint. 

On  the  6th  of  February,  1872,  a  suit  being  pending 
in  tliis  court,  wherein  these  plaintiffs  were  plaintiffs, 
and  Robert  Patton,  Wtllard  Ginn  and  John  B.  Folder 
were  defendants,  and  an  attachment  having  been  issued 
therein,  the  present  defendants,  Crowell  &  Fisher,  for 
the  purpose  of  procuring  a  discharge  of  such  attach- 
ment, executed  an  undertaking,  entitled  in  said  action, 
in  these  words : 

"An  attachment  having  been  issued  in  the  above 
action  to  the  sheriff  of  the  city  and  county  of  New 
York,  and  the  above  named  defendants  having  ap- 
peared in  such  action,  and  being  about  to  apply  to  the 
officer  who  issued  such  attachment,  or  to  the  above 
mentioned  court,  for  an  order  to  discharge  the  same, 
we,  Elisha  Crowell,  of  No.  27  Lafayette  avenue,  in  said 
city  of  Brooklyn,  and  Augustus  G.  Fisher,  of  No.  27 
Lafayette  avenue,  in  said  city  of  Brooklyn,  do  here- 
by, pursuant  to  the  statute  in  such  case  made  and 
provided,  undertake,  in  the  sum  of  seven  hundred  dol- 
lars, that  we  will,  on  demand,  pay  to  the  above  named 
plaintiff  the  amount  of  the  judgment  which  may  be 
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recovered  against  the  above  named  defendant  in  this 
action,  not  exceeding  the  above  mentioned  sum.  Dated 
JS~ew  York,  February,  1872.  ELISHA  CROWELL, 

A.  G.  FISHER." 

Thereupon  the  attachment  was  discharged,  and  the 
attached  property  was  surrendered  by  the  sheriff,  un- 
der the  order  of  the  court. 

That  action  proceeded  until  the  13th  of  July,  1872, 
when  the  plaintiffs  had  judgments  against  Patton  and 
Grinn,  two  of  the  three  defendants  therein,  for  8526.37. 

This  action  was  brought  upon  that  undertaking.  The 
judge  at  the  trial  dismissed  the  complaint,  on  the  ground 
that  the  plaintiffs  recovered  against  two  only  of  the 
three  defendants,  and  therefore  there  had  been  no  breach 
of  the  condition  of  the  undertaking. 

Thos.  H.  Rodman,  for  the  appellants. 
Starr  &  Ruggles,  for  the  respondents. 

By  the  Court,  BRADY,  J.  The  question  presented  by 
this  appeal  is  whether  an  action  can  be  maintained 
against  sureties  upon  an  undertaking  which  provides 
for  the  payment  of  the  judgment  which  may  be  recov- 
ered against  the  defendants,  when  the  judgment  recov- 
ered is  against  some  of  them  only.  The  general  rule 
is  that  the  contract  of-  a  surety  is  to  be  construed 
strictly,  and  not  to  be  extended  beyond  the  fair  scope 
of  its  terms,  (Cheesbrough  v.  Agate,  26  Barb.,  603; 
Popperiheusen  v.  Seeley,  3  Keyes,  150 ;)  and  by  that 
rule  the  obligation  of  the  defendants  herein  must  be 
ascertained  and  determined. 

The  undertaking  which  they  executed  was,  as  de- 
clared by  it,  "pursuant  to  the  statute  in  such  case  made 
and  provided,"  and  the  design  of  the  statute  was  to  en- 
able the  defendant  or  defendants,  in  an  attachment  pro- 
ceeding, to  recover  the  property  seized  at  once,  on  giving 
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security  to  pay  the  judgment.  The  intent  was  to  sub- 
stitute a  personal  obligation  of  sureties  for  the  property 
which  could  by  the  attachment  proceeding  be  applied 
to  the  payment  of  the  alleged  indebtedness  when  es- 
tablished by  due  process  of  law  —  not  to  any  particular 
judgment  that  might  be  obtained,  but  to  any  judgment 
rendered  in  the  action,  whatever  it  might  be. 

The  seizure  of  the  property  of  the  defendants  named, 
or  either  of  them,  would,  to  the  extent  of  the  value, 
insure  the  pa}7ment  of  the  claim  asserted ;  and  when 
the  defendants,  to  reclaim  it,  give  the  undertaking  re- 
quired, the  presumption  of  its  sufficiency  to  pay  the 
entire  debt  is  proper.  The  object  or  design  of  the 
statute,  and  the  intent  of  the  legislature  being  consid- 
ered, the  agreement  seems  fairly  within  the  scope  of  the 
sureties'  undertaking,  that  they  will  pay  any  judgment 
obtained  in  the  action  against  all  or  any  of  the  defen- 
dants. 

It  is  through  their  instrumentality  that  the  property 
applicable  is  diverted,  and  they  should  see  to  it  that 
their  indemnity  shall  rest  upon  more  substantial  ground 
than  a  limited  or  restricted  liability. 

The  statute  under  which  the  undertaking  was  given, 
§§  240  and  241,  provides  for  an  obligation  to  pay  to  the 
plaintiff  the  amount  of  the  judgment  that  may  be  re- 
covered against  the  defendant  in  the  action ;  and  it  is 
evident  that  the  contemplated  benefit  to  the  plaintiff 
was  the  payment  of  the  judgment  that  he  might  re- 
cover. The  defendants  herein  having  assumed  such 
obligation,  the  statute  being  within  their  knowledge 
and  referred  to  in  their  agreement,  must  be  regarded  as 
having  contracted  with  reference  to  its  design  and  intent. 

It  becomes,  therefore,  legitimately  an  element  in  the 
consideration  of  the  question  of  what  was  intended  by 
the  parties,  and  what  is  within  the  fair  scope  of  the  con- 
tract thus  considered. 

The  case  of  Kipling  v.  Turner  (5  B.  &  Aid.,  261,)  is 


NEW  TORE— NOVEMBER,  1873.  65 

Gilmore  v.  Crowell. 

decisive  of  this  question.  The  condition  of  the  bond, 
in  that  case,  was  to  pay,  or  cause  to  be  paid,  all  such 
costs  as  the  court  should  think  fit  to  award  to  the  de- 
fendants on  the  hearing  of  the  cause,  and  it  was  held 
that  the  death  of  one  of  the  defendants  before  costs 
awarded,  could  not  be  pleaded  in  discharge  of  the 
bond.  BAYLEY,  J.,  said:  "The  case  is  very  different 
where  persons  are  described  by  character  and  where 
they  are  described  by  name."  In  this  case  the  persons 
are  described  by  character.  The  obligation  is  to  pay 
the  judgment  against  the  defendants  in  the  action  in 
which  the  undertaking  was  given,  and  two  of  them 
against  whom  the  judgment  was  rendered  are  of  that 
character. 

Although  the  question  is  not  free  from  doubt,  in  con- 
sequence of  the  strictness  with  which  the  contracts  of 
sureties  are  construed,  nevertheless,  under  all  the  cir- 
cumstances, the  failure  to  recover  against  all  the  defen- 
dants does  not,  from  the  nature  and  object  of  the 
agreement,  seem  to  be  an  essential,  indispensable  prere- 
quisite to  the  liability  of  the  sureties.  Such  a  construc- 
tion, although  it  might  be  sustained  on  authority, 
should  not  be  adopted.  By  holding  the  defendants 
liable,  the  substituted  security  is  made  available.  The 
property  seized  could  have  been  applied  to  the  judg- 
ment obtained,  for  aught  that  appears,  and  the  defen- 
dants should  occupy  the  same  relation  to  the  plaintiffs. 

I  think  the  judgment  should  be  reversed. 

Judgment  reversed. 

[FIRST  DEPARTMENT,  GENERAL,  TERM  at  New  York,  November, 
1873.  Ingraham  and  Brady,  Justices.] 
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In  an  action  for  rent,  the  defence  was,  that  the  premises  were  destroyed,  or 
rendered  unfit  for  occupancy,  by  fire.  It  appeared  that  there  was  a  sub-ten- 
ant of  a  part  of  the  premises,  whose  tenancy  had  not  expired.  There  was  no 
proof  that  he  had  surrendered  the  premises  to  the  lessees,  or  to  the  lessors,  or 
consented  that  the  former  mi^ht  surrender  his  terra,  as  well  as  their  own,  to 
the  latter.  Held  that  under  these  circumstances  there  could  not  be  a  surrender 
of  possession  of  the  entire  premises,  by  the  lessees,  so  as  to  absolve  them  from 
payment  of  rent,  under  the  act  of  1860,  (Laws  of  1860,  ch.  845.)  That,  to  sus- 
tain the  defence,  it  was  incumbent  upon  the  defendants  to  show  a  substantial 
surrender  of  the  whole  premises. 

A  PPEAL,  by  the  plaintiff,  from  a  judgment  entered 
JLJL  upon  a  verdict,  and  from  an  order  denying  a  mo- 
tion for  a  new  trial. 

The  action  was  brought  to  recover  rent  of  the  defen- 
dants as  assignees  of  a  lease  executed  by  West  &  Robeson 
of  premises  known  as  21  Park  Place,  in  the  city  of  New 
York,  to  one  Lewis  A.  Osborn.  The  defendants,  on  be- 
coming assignees  of  the  lease,  assumed  the  payment  of 
the  rent  reserved  in  the  lease,  and  the  performance  of 
the  covenants  and  agreements  of  Osborn,  therein  con- 
tained. 

The  defendants,  by  their  answer,  admitted  the  execu- 
tion of  the  lease  to  Osborn,  and  its  assignment  to  them, 
but  denied  the  occupation  of  the  premises.  They  alleged 
that  the  premises  were  destroyed  by  fire,  or  so  injured 
by  fire  as  to'be  untenantable  and  unfit  for  occupancy ; 
and  that  thereupon  they  quit  and  surrendered  possession 
to  the  landlords,  and  had  not  since  occupied  the  same. 

On  the  trial  it  appeared  that  a  fire  had  occurred  in 
adjoining  premises,  by  which  the  demised  premises  had 
been  somewhat  injured,  some  windows  broken  and 
the  paint  smoked  and  blackened,  but  the  defendant 
Lieb  testified  that  no  part  of  the  demised  premises 
\va>  burnt  by  fire.  The  defendants  claimed,  however, 
that  tin*  proof  showed  the  desi ruction  of  the  premises, 
for  all  purposes  of  occupancy  or  business.  It  ap- 
]>eare<l  also  that,  at  the  time  of  the  lire,  part  of  the 
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premises  were  held  by  Lewis  A.  Osborn,  under  a  sub- 
lease from  defendants,  and  that  his  rent  was  paid  in 
advance  for  several  months.  Also  that  the  defendants 
never  surrendered  the  premises  to  their  landlord ;  that 
Osborn  never  surrendered  ;  that  after  the  premises  were 
repaired,  the  defendants  authorized  their  landlords  to 
lease  the  premises  on  their  account. 

The  judge  charged  the  jury  that  the  only  two  ques- 
tions they  had  to  consider  were : 

"First.  Whether  the  building  was  so  injured  by  the 
elements  as  to  be  untenantable  ?  The  witness,  Mr.  Son- 
nekalb, and  his  partner,  Mr.  Lieb,  say  positively  they 
were  untenantable,  and  they  describe  to  you  the  con- 
dition of  the  premises  after  the  fire.  It  is  for  you  to  de- 
termine whether  they  were  or  not. 

The  next  question  for  you  to  consider  is,  whether 
they  were  surrendered  ?  or,  in  other  words,  whether  the 
lessors  got  possession  of  the  premises  ?  for  that  I  hold 
to  be  the  same  thing.  In  my  opinion  it  does  not  signify 
whether  the  lessee  formally  surrendered  the  premises,  if 
the  lessors  got  possession  of  the  premises.  It  appears 
to  me  there  is  but  little  doubt  about  that ;  but  it  is  for 
you  to  determine,  because  it  is  matter  of  fact.  It  ap- 
pears by  their  own  notice  that  they  had  a  possession  of 
about  three  months  in  repairing  the  premises.  This 
notice  was  written  in  September,  in  which  they  state 
that  the  'premises  now  are  in  a  fit  condition  for  the  ten- 
ant,' so  they  must  have  been  in  possession  of  the  prem- 
ises to  have  them  repaired. 

On  the  other  hand,  the  plaintiff  shows  that  Sonnekalb, 
one  of  the  defendants,  authorized  Mr.  West  to  lease  the 
premises,  and  West  wished  him  to  sign  a  paper  to  that 
effect,  but  Sonnekalb  refused,  and  said  he  wished  to  see 
his  lawyer  first.  That  is  not  conclusive;  still  it  is  for 
you  to  consider  how  far  it  goes  to  contradict  the  testi- 
mony of  the  other  side. 

Tin1  amount  of  the  rent  from  tli«'  lirst  of  June  to  the  first 
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of  November  is  $833.33.  The  interest  is  $17.65.  There- 
fore, if  you  find  for  the  plaintiff,  your  verdict  will  be 
$850.98. 

The  plaintiff's  counsel  has  also  asked  me  to  charge 
you— 

1st.  That  unless  the  defendant  surrendered  posses- 
sion of  the  premises  to  the  lessors,  West  &  Robeson, 
the  plaintiff  is  entitled  to  a  verdict. 

I  have  already  said  all  I  intend  to  say  on  that  subject ; 
that  I  think  a  formal  surrender  is  not  necessary  if  the 
lessors  got  possession  of  the  building.  (Plaint ill's 
counsel  excepted.)  2d.  That  unless  the  sub-tenant  -Os- 
born  surrendered  possession,  the  plaintiff  is  entitled  to 
a  verdict.  I  say  no  to  that.  (Plaintiff's  counsel  ex- 
cepted.) 3d.  That  if  the  defendant  Sonnekalb  author- 
ized the  plaintiff's  assignors  to  relet  the  premises,  the 
plaintiff  is  entitled  to  a  verdict.  I  say  no  to  that." 
(Plaintiff's  counsel  excepted.)  The  plaintiff's  counsel 
also  excepted  to  that  portion  of  the  charge  in  which  the 
judge  charged  that  it  was  not  necessary  to  make  a 
formal  surrender  of  the  premises,  if  the. lessors  got  pos- 
session of  the  premises ;  also  to  that  part  of  the  charge 
which  stated  that  it  did  not  signify  whether  the  lessees 
formally  surrendered  the  premises,  if  the  lessors  got 
possession  of  the  premises.  Also  to  that  part  of  the 
charge  which  stated  that  the  justice  held  it  was  the 
same  thing,  whether  the  premises  were  surrendered  or 
the  lessors  got  possession  of  them. 

Under  the  charge  of  the  court  the  jury  found  a  ver- 
dict for  the  defendants. 

A  motion  was  subsequently  made,  upon  the  excep- 
tions taken  by  the  plaintiff,  for  a  new  trial,  which  was 
denied. 

S.  B.  Brownell,  for  the  appellant.  I.  The  judge's 
charge  and  refusals,  as  excepted  to,  are  erroneous. 
The  defendants'  defence  arises  under  the  statute  of  1860, 


NEW  YORK— NOVEMBER,   1873.  69 

Smith  v.  Sonnekalb. 

which  is  as  follows:  "The  lessees  or  occupants  of  any 
building  which  shall,  without  any  fault  or  neglect  on 
their  part,  be  destroyed  or  be  so  injured  by  the  elements 
or  any  other  cause  as  to  be  untenantable  and  unfit  for 
occupancy,  shall  not  be  liable  or  bound  to  pay  rent  to 
the  lessors  or  owners  thereof  after  sucli  destruction  or 
injury,  unless  otherwise  expressly  provided  by  written 
agreement  or  covenant,  and  the  lessees  or  occupants 
may  thereupon  quit  and  surrender  possession  of  the 
leasehold  premises,  and  of  the  land  so  leased  or  occu- 
pied." (Laws  of  1860,  p.  592,  ch.  345.)  The  statute  is 
in  derogation  of  the  common  law,  and  must  be  strictly 
construed.  By  the  common  law  the  total  destruction  by 
fire  of  a  building  did  not  affect  the  tenant's  liability  to 
pay,  nor  the  lessor's  right  to  recover,  rent.  This  statute 
was  enacted  for  the  benefit  and  relief  of  a  tenant,  and 
put  it  in  his  power  to  decide  whether  he  would  put  an 
end  to  his  lease  and  term.  After  the  injury  the  lessor 
can  do  no  act,  and  make  no  decision.  He  is  simply  a 
passive  and  helpless  spectator  of  the  injury,  and  after 
such  injury,  unless  the  lessee  quit  and  surrender  pos- 
session, the  lessor  can  take  no  possession  and  in  no 
manner  resume  the  premises.  There  are,  therefore,  two 
things  which  the  lessee  must  do,  if  he  decide  it  is  for 
his  interest  and  advantage  to  take  the  benefit  of  the 
statute.  He  must  quit  and  surrender  possession  of  the 
leasehold  premises.  The  term  surrender  is  well  known 
to  the  law,  and  means  a  yielding  up  of  an  estate  for  life 
or  years  to  him  that  hath  the  immediate  estate  in  re- 
version or  remainder.  (4  Kent,  118,  citing  Springstien 
v.  8chermerhorn,  12  Jo/in.,  357.  Schieffelin  v.  Carpen- 
ter, 15  Wend.,  400.)  Notwithstanding  any  injury  to 
the  demised  premises,  the  lessee  has  the  absolute  right 
to  retain  the  possession  and  the  term,  and  to  retain  the 
term  although  he  quit  the  possession.  His  quitting  or 
abandoning  the  premises  is  not  equivalent  to  surrender- 
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ing  possession.  The  error  of  the  judge's  charge,  and 
his  refusal  to  charge  as  requested,  confounded  the  two 
terms,  and  thereby  misled  the  jury  to  the  plaintiff's 
injury.  There  is  no  evidence  whatever  that  the  defen- 
dants surrendered  possession  to  the  landlord.  On  the 
contrary,  it  was  shown  that  they  never  saw  or  commu- 
nicated with  the  lessors  for  weeks  after  the  fire,  nor 
until  the  premises  were  fully  repaired  and  the  lessees 
authorized  them  to  relet  the  premises  on  their  account. 
II.  The  defendants  could  not  avail  themselves  of  the 
statute.  They  had  sublet  a  portion  of  the  demised 
premises  to  Osborn,  and  had  therefore  put  it  out  of 
their  power  to  quit  or  surrender  the  premises.  The 
plaintiff's  request  to  charge,  that  unless  Osborn,  the 
sub-tenant,  surrendered  the  possession  of  the  premises, 
the  plaintiff  was  entitled  to  a  verdict,  was  correct,  and 
the  judge's  refusal  was  error,  for  which  the  judgment 
should  be  reversed.  The  defendants'  liability  upon 
their  lease  was  absolute,  unless  they  proved  their  de- 
fence. The  onus  lay  upon  them  to  prove  the  surrender. 
It  is  clear  that  nothing  was  done  or  said,  or  could  be 
said  or  done  by  the  defendants,  which  gave  to  the  les- 
sors the  right  to  the  whole  of  the  demised  premises  dis- 
charged of  the  lease  under  which  Osborn  held  at  the 
time  of  the  fire.  Johnson  v.  OppenJieim  (12  Abb.  Pr.y 
449,)  is  a  decisive  authority. 


Cliauncey  Shaffer,  for  the  respondents.  I.  The  de- 
fendants' answer  contains  two  valid  defences  to  this 
action.  1.  That  Albert  H.  Smith  is  not  the  plaintiff  in 
interest,  but  West  &  Robeson  are.  2.  The  destruction 
of  the  premises  by  the  element  commonly  called  "fire," 
so  as  to  be  untenantable  and  unfit  for  occupancy,  and 
the  quitting  and  sum-mli-ring  of  said  premises  by  the 
defendants  to  West  &  Robeson. 

II.  The  proof  establishes  both  defences,  and  partica- 
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larly  the  second  defence.  (Sess.  Laws  of  1860,  p.  593, 
ch.  345.)  1.  The  lessees  left  the  key  of  the  premises 
and  quit  possession  thereof,  and  West  &  Robeson  took 
the  key  and  took  possession  of  the  premises,  and  have 
ever  since  kept  both.  It  is  true  that  after  the  latter  had 
spent  about  three  months,  they  tried  to  force  the  key 
and  a  new  agreement  back  upon  the  defendants,  but 
without  success.  (Smith  v.  Devlin,  23  N.  Y.,  363.) 
2.  West  &  Robeson  will  not  be  permitted  to  assert  that 
they  were  trespassers  and  avail  themselves  of  their  own 
wrong.  (1  Gh'eenl.  EG.,  §  435  and  §  440,  note  3,  §  447. 
Bird  v.  N.  Y.  Central  R.  R.,  320.  De  Witt  v.  Bailey, 
17  N.  Y.,  340,  344.  Moorehouse  v.  Matthews,  2  id., 
514,  616.  Robertson  v.  Knapp,  35  id.,  91.  Seamans 
v.  Smith,  46  Barb.,  320.  Whitbeck  v.  N.  Y.  Central 
R.  R.,  36  id.,  644-8.  Polk  v.  Coffin,  9  Gal.,  56. 
Baltimore  &  Ohio  R.  R.  Co.  v.  Thompson,  10  Md.,  76. 
1  Smiths  Lead.  Gas.,  286,  note.  3  Fairfield,  222.) 

III.  No  one  of  the  plaintiff's  exceptions  is  well 
taken. 

By  the  Court,  DAVIS,  J.  As  the  case  appeared  on  the 
trial,  we  think  it  was  incumbent  on  the  defendants  to 
show  a  substantial  surrender  of  the  whole  of  the  prem- 
ises. There  was  a  total  failure  to  show  that  Osborn, 
who  was  entitled  to  an  office  in  the  building,  for  which 
he  had  paid  rent  in  advance  for  six  months  from  the  2d 
day  of  April,  1868,  to  the  defendants,  had  ever  surren- 
dered to  them  or  to  the  landlords,  or  consented  that  the 
former  might  surrender  his  term  as  well  as  their  own,  to 
the  latter.  Osborn' s  tenancy  had  not  expired  when  the 
repairs  were  completed.  So  far  as  the  case  shows,  there 
was  nothing  to  prevent  him  from  claiming  and  enjoying 
the  remainder  of  his  term. 

It  was  error,  therefore,  to  rule  as  the  learned  judge 
did  upon  the  question  of  his  rights ;  and  without  pass- 
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ing  upon  the  other  questions  in  the  case,  we  think  there 
must  be  a  new  trial. 

New  trial  granted. 

[FIRST  DEPARTMENT,  GENERAL  TERM  at  New  York,  November,  1873. 
Ingraham  and  Davis,  Justices.] 


VAN  TUYL  and  others  vs.  THE  WESTCHESTER  FIRE 
INSURANCE  COMPANY. 

To  warrant  the  court  in  reforming  a  contract,  by  inserting  provisions  that  were 
omitted,  or  in  correct  ne  in  any  matter  in  which  an  error  occurred, 

it  must  appear  that  such  mi.-T:ike  was  made  by  both  parties.  If  one  party 
was  mistaken,  and  the  other  was  not,  no  such  judgment  can  be  rendered. 

This,  like  any  other  question  of  fact,  is  to  be  settled  by  the  jury,  or  by  the 
court  if  the  action  is  tried  without  a  jury  ;  and  where  the  evidence  is  con- 
flicting, and  contradictory,  the  finding  at  the  trial  is  conclusive  upon  the 
parties. 

In  an  action  brought  to  reform  a  policy  of  insurance  upon  a  mill,  by  inserting 
therein  a  permission  to  run  the  mill  over  time,  or  at  night,  and  to  recover 
thereon  for  a  loss,  the  judge  before  whom  the  action  was  tried  found,  upon 
conflicting  evidence,  that  by  the  mutual  mistake  of  both  parties  and  their 
agents,  such  permission  was  not  inserted  in  the  policy,  and  that  the  mistake 
•was  not  discovered  until  after  the  loss.  Held,  that  this  finding  of  the  judge 
upon  the  question  of  fact  being  conclusive,  a  judgment  directing  the  policy 
to  be  reformed,  and  that  the  plaintiffs  recover  the  amount  insured,  was 
properly  rendered. 

A  policy  of  insurance  can  be  reformed  after  a  loss  has  occurred. 

THIS  action  was  brought  to  reform  a  policy  of  in- 
surance and  recover  thereon  for  a  loss  sustained. 
It  was  tried  by  consent  before  Justice  BARNARD,  at 
Special  Term,  a  jury  having  been  waived. 

It  was  admitted  on  the  trial,  that  the  plaintiffs  were 
partners,  as  alleged  in  the  complaint,  and  the  owners 
of  the  property  insured  ;  that  said  policy  was  issued  to 
them  by  defendants,  and  that  a  loss  occurred  as  stated 
in  the  complaint,  and  to  the  amount  therein  set  forth, 
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and  proper  proof  thereof  had  been  duly  furnished  to 
defendants,  and  that  if  liable  at  all,  they  were  liable  for 
the  amount  claimed  in  the  complaint ;  and  that  the  only 
questions  to  be  tried  were,  whether  the  defendants 
agreed  to  insert  in  said  policy  permission  to  run  over  or 
extra  time,  and  at  nights  occasionally,  as  business  might 
require,  and  whether  the  policy  could  be  reformed  in 
this  action. 

The  facts  in  relation  to  the  transaction  are  as  follows: 
The  plaintiffs  were  partners,  and  owners  of  the  property 
described  in  the  policy  in  suit,  and  A.  P.  Van  Tuyl  was 
their  managing  agent.  The  defendants  were  a  West- 
Chester  company,  doing  business  in  New  York  city 
through  J.  F.  Hanford,  agent.  In  December,  1869, 
Thomas  Dockum,  an  insurance  agent,  procured  a  policy 
of  insurance  for  them  on  their  building,  273  Cherry 
street,  New  York,  from  defendants.  Van  Tuyl,  the 
plaintiffs'  agent,  discovered  in  that  policy,  in  minute 
print,  a  condition  that  if  the  premises  stood  on  leased 
ground,  or  if  it  was  a  manufacturing  establishment  run- 
ning in  whole  or  in  part  over  or  extra  time,  or  at  night, 
it  must  be  so  stated  in  the  policy,  and  express  permis- 
sion given.  He  informed  Dockum  of  that  clause,  and 
directed  him  to  have  the  permission  inserted.  Dockum 
took  the  policy  back  to  have  such  permission  inserted, 
and  stated  the  facts  to  J.  F.  Hanford,  the  agent  of  the 
defendants,  and  who  issued  the  policy.  He  refused  to 
give  such  permission,  or  to  write  on  leased  ground,  and 
the  policy  was  cancelled.  Thereafter  Dockum  was 
directed  by  Van  Tuyl  to  procure  $3,000  on  the  stock 
and  merchandise.  Dockum,  on  the  26th  day  of  January, 
1870,  procured  $2,500  of  it  from  the  United  States  Fire 
and  Marine  Insurance  Company  of  Baltimore,  and  ap- 
plied to  J.  F.  Hanford,  the  agent  of  defendants,  for  the 
rest.  Hanford  agreed  to  write,  as  the  other  companies 
did,  and  to  give  permission  to  run  over  or  extra  time, 
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and  at  night  occasionally,  and  told  Dockum  to  bring  in 
his  form.  It  was  claimed  that  Dockum  took  in  to  him, 
the  policy  of  the  United  States  Company,  of  Baltimore, 
which  had  that  day  been  issued,  and  which  contained 
no  restriction  against  running  nights,  and  told  him  to 
copy  that,  and  insert  the  permission  to  run  over  or 
extra  time,  and  at  nights  occasionally,  as  business 
might  require.  Dockum  received  the  policy  a  day  or 
two  after,  paid  the  premium,  and  delivered  it  to  Van 
Tuyl.  Neither  Van  Tuyl  nor  Dockum  discovered  the 
omission  until  after  the  loss,  which  occurred  May  18, 
1870.  The  amount  was  $1, 343.75,  and  due  proofs  were 
furnished  and  accepted.  The  policy  contained  a  pro- 
vision against  manufacturing  establishments  running  at 
night,  and  it  was  admitted  that  on  the  night  of  the  lire 
plaintiff's  mill  ran  till  10  o'clock,  and  that  the  tire  oc- 
curred after  that  hour. 

J.  F.  Hanford,  the  agent  of  defendants,  was  examined. 
He  did  not  deny  that  the  first  policy  was  issued  and 
cancelled  for  the  reasons  and  as  stated  by  Dockum,  but 
denied  that  he  agreed  to  give  such  permission  to  run 
nights  in  the  second  policy.  He  certified  that  he  had 
power  to  grant  such  permission.  Penfield,  the  presi- 
dent, says  the  same.  Jerome,  Heins  and  Pentield  were 
called  to  prove  that  running  at  nights  increased  the  risk, 
and  that  companies  charged  extra  rates  for  permission 
to  do  so  ;  but  they  are  contradicted  by  the  policies  of 
the  Hamilton  and  Fireman's  Fund  Insurance  Companies, 
who  insured  this  risk  and  gave  such  permission,  and 
charged  the  same  rates  as  the  defendants.  It  was  also 
proved  that  all  the  companies  who  insured  this  risk 
charged  the  same  rate  as  defendants,  and  gave  permis- 
sion to  run  nights. 

Judgment  was  rendered  for  the  plaintiffs,  and  the  de- 
fendants appealed. 

Other  facts  are  stated  in  the  opinion. 
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W.  H.  Pemberton,  for  the  appellants. 
F.  E.  Dana,  for  the  respondents. 

By  the  Court,  ING  ISA  HAM:,  P.  J.  This  action  is  brought 
to  reform  a  policy  of  insurance,  and  to  recover  the 
amount  of  the  insurance. 

The  property  insured  was  a  mill.  The  defence  is,  that 
the  property  was  insured  upon  the  understanding  that 
the  same  should  be  run  and  operated  in  the  day,  only, 
whereas,  the  same  was  operated  at  night,  the  risk  thereby 
increased,  and  the  fire  caused  during  the  night. 

The  evidence  on  the  part  of  the  plaintiff  showed  that 
when  the  application  for  insurance  was  made,  the  agent, 
Hanford,  refused  to  insure  with  a  clause  allowing  the 
mill  to  be  run  at  night ;  that  afterwards  the  plaintiff's 
agent  applied  to  another  company,  which  agreed  to  take 
half,  and  he  then  saw  Hanford  again,  and  asked  him  to 
take  the  other  half.  Hanford  replied  that  the  president 
had  changed  his  mind,  and  would  write  as  other  com- 
panies did.  That  he  then  told  Hanford  they  wanted  the 
privilege  to  run  overtime,  or  at  night ;  and  that  he  said, 
"bring  me  the  form  of  the  other  company,  and  they 
would  write."  That  he  took  the  policy  of  the  United 
States  Company  to  him  and  received  a  policy.  That  he 
did  not  discover,  till  after  the. fire,  that  the  permission 
to  run  at  night  was  not  in  the  policy. 

Hanford  testified  that  the  party  applying  for  insur- 
ance did  not  request  that  the  policy  should  contain  such 
permission,  and  that  he  never  agreed  thereto. 

The  case,  was  tried  before  Justice  BARNARD,  of  the 
Second  Department,  who  found  that  by  the  mutual  mis- 
take of  both  parties  and  their  agents  the  permission  was 
not  inserted  in  the  policy,  and  that  thr  mistake  was  not 
discovered  until  at'trr  the  loss.  He  rendered  judgment 
directing  that  the  policy  should  be  reformed  by  inserting 
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the  permission,  and  then  rendered  judgment  for  the 
plaintiffs  for  the  amount  of  the  loss. 

The  defendants  appealed,  and  the  case  was  sent  to  this 
department. 

It  is  well  settled  that  to  warrant  the  court  to  reform  a 
contract  by  inserting  provisions  that  were  omitted,  or  in 
correcting  the  same  in  any  matter  in  which  an  error  was 
made,  it  must  appear  that  such  mistake  was  made  by 
both  parties.  If  one  party  was  mistaken,  and  the  other 
was  not,  no  such  judgment  can  be  rendered.  This,  like 
any  other  question  of  fact,  is  to  be  settled  by  the  jury, 
or  by  the  court,  if  the  action  is  tried  without  a  jury; 
and  where  the  evidence  is  conflicting  and  contradictory, 
the  finding  at  the  trial  is  conclusive  upon  the  parties. 
Here  there  was  such  conflict,  and  the  justice  who  tried 
the  case  has  found  that  both '  parties  were  mistaken. 
There  is  no  difference  between  the  evidence  on  each  side, 
to  justify  us  in  saying  that  the  judgment  is  against  the 
weight  of  evidence.  Upon  no  other  ground  could  we 
hold  the  finding  to  be  erroneous. 

It  is  urged  that  the  policy  cannot  be  reformed  after  the 
loss  has  occurred.  This  was  held  in  Solms  v.  The  Rut- 
*gers  Fire  Ins.  Co.,  in  the  Superior  Court,  (8  Bosw.,  578,) 
but  that  case  was  reversed  by  the  Court  of  Appeals, 
where  it  was  held  that  the  plaintiff  could  recover. 
(S.  (7.,  3  Keyes,  416.  Bidwell  v.  Aslor  Mutual  Ins.  Co., 
16  N.  Y.,  263,  and  opinion  of  Gilbert,  «/".,  in  this  case 
on  former  argument.) 

The  blank  policy,  which  was  admitted  by  the  learned 
justice,  was  not  properly  in  evidence.  The  paper  pro- 
duced was  not  the  original  shown  to  the  agent,  and 
unless  that  is  shown  to  have  been  lost  or  destroyed,  a 
copy  was  not  admissible.  But  such  error  could  have 
done  no  harm  on  the  trial,  as  the  evidence  was  sufficient 
without  it,  and  in  an  equity  case,  where  it  appears  to 
have  not  been  a  material  error,  the  court  will  not,  on 
that  account,  grant  a  ne\v  trial. 
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The  finding  of  the  court  upon  the  question  of  fact  being 
conclusive,  I  see  no  ground  on  which  this  judgment  can 
be  reversed. 

Judgment  affirmed,  with  costs,  (a) 

[FIRST  DEPARTMENT,  GENERAL  TERM  at  New  York,  November,  1873. 
Ingraham  and  Fancher,  Justices.] 

(a)  Affirmed  by  Court  of  Appeals.     85  N.  T.,  657. 
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The  only  ground  of  action  stated  in  a  complaint  was  that  the  defendant  had 
brought  actions  of  ejectment  against  the  plaintiffs  for  the  recovery  of  certain 
real  estate,  and  had  afterwards,  by  summons,  commenced  summary  proceed- 
ings to  recover  possession  of  the  same  premises,  for  non-payment  of  rent ;  and 
that  the  act  of  the  defendant  in  procuring  such  summons  to  be  issued,  and 
all  the  proceedings  thereon,  were  injurious  to  the  plaintiffs,  and,  during  the 
pendency  of  the  ejectment  suits,  were  an  abuse  of  the  proceedings  prescribed 
by  the  statute  under  which  the  said  summons  was  issued.  The  prayer  was 
that  the  proceedings  under  the  summons  might  be  abated,  and  for  an  injunc- 
tion. Held,  on  demurrer,  that  the  complaint  did  not  state  a  good  cause  of 
action. 

It  is  no  ground  for  an  injunction  that  a  proceeding  is  injurious  to  the  plaintifij 
if  such  proceeding  is  proper. 

APPEAL,  by  the  plaintiffs,  from  an  order  made  at  a 
Special  Term,  sustaining  a  demurrer  to  the  com- 
plaint, and  dismissing  the  complaint. 

The  complaint  alleges  that  on  the  13th  day  of  April, 
1870,  the  plaintiffs  were  and  have  ever  since  been,  and 
are  now  in  possession,  and  entitled  to  the  possession  of 
certain  lands  and  premises  in  the  city  of  New  York, 
known  as  Nos.  152;  1£>4,  158  and  160  Third  avenue, 
claiming  under  a  deed,  a  copy  of  which  was  annexed. 
That  the  said  defendant  has  ever  since  the  said  13th  day 
of  April,  1870,  denied,  and  now  denies,  that  the  plain- 
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tiffs  are  his  tenants,  or  that  they  have  any  title  to  said 
land  or  the  possession  thereof. 

That  on  or  about  the  25th  day  of  September,  1871, 
the  defendant  brought  three  separate  actions  against  the 
plaintiffs  in  the  Superior  Court  in  the  city  of  New 
York,  which  are  at  issue  and  still  pending  and  unde- 
termined, and  copies  of  the  complaints  in  said  actions 
were  annexed. 

That  on  the  14th  day  of  February,  1872,  the  defen- 
dant applied  to  Thaddeus  II.  Lane,  Esquire,  a  justice 
of  the  district  court  of  the  city  of  New  York,  in  the 
district  in  which  said  premises  are  situated,  and  pro- 
cured to  be  issued  a  summons,  a  copy  of  which  was  an- 
nexed, and  has  caused  the  same  to  be  served  on  these 
plaintiffs,  and  is  proceeding  to  procure  an  adjudication 
by  the  said  justice  upon  the  allegations  recited  in  said 
summons,  and  to  procure  a  warrant  to  be  issued  by  said 
justice  for  the  removal  of  the  plaintiffs  from  said  prem- 
ises, according  to  the  form  of  the  statute  in  such  case 
made  and  provided. 

The  plaintiffs  allege  that  the  proceedings  of  the  de- 
fendant in  procuring  such  summons  to  be  issued,  and 
all  proceedings  upon  such  summons,  are  injurious  to 
the  plaintiffs,  and  during  the  pendency  of  the  aforesaid 
actions  in  the  Superior  Court  are  an  abuse  of  the  pro- 
ceedings prescribed  by  the  statute  under  which  said 
summons  was  issued. 

And  the  plaintiffs  pray  judgment  that  the  proceedings 
under  said  summons  may  be  abated,  and  that  the  defen- 
dant, his  agents  and  attorneys  may  be  enjoined  and 
restrained  from  taking  proceedings  on  said  summons, 
or  any  proceedings  to  remove  the  plaintiffs  or  their 
under-tenants  from  said  premises,  or  any  part  thereof, 
during  the  pendency,  of  said  actions  in  the 'Superior 
Court,  or  either  of  them,  and  that  an  injunction  to  the 
Bailie  effect  may  lie  granted  during  the  pendency  of  this 
action,  and  that  the,  plaintiffs  may  have  such  further  or 
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other  relief  as  may  be  fit,  and  that  the  defendant  pay 
the  costs  of  this  action. 

The  defendant  demurred  to  this  complaint,  on  the 
ground  that  it  did  not  state  facts  sufficient  to  constitute 
a  cause  of  action. 

The  court,  at  .Special  Term,  made  an  order  sustaining 
the  demurrer,  and  directing  the  complaint  to  be  dis- 
missed with  costs  to  the  defendant. 


John  J.  Townsend,  for  the  appellants.  The  question 
raised  by  the  demurrer  is  one  of  very  great  simplicity 
and  importance.  In  the  Superior  Court,  the  defendant, 
in  three  actions,  is  seeking  to  eject  the  plaintiffs  as  tres- 
passers, and  claiming  damages  in  lieu  of  rents  and 
profits.  At  the  same  time  he  seeks  to  recover  posses- 
sion by  proceeding  before  a  magistrate,  on  the  ground 
that  they  are  his  tenants  by  agreement.  This  affirm- 
ance of  contrary  propositions  can  be  permitted  under 
no  circumstances.  The  toleration  of  it  is  inconsistent 
with  the  plainest  principles  of  justice.  (Sanger  v. 
Wood,  3  Johns.  Cli.  R.,  421-422.) 

The  plaintiffs  are  entitled  to  a  reversal  of  the  order 
dismissing  the  complaint,  and  of  the  judgment  dis- 
missing the  complaint. 

Dismissal  of  the  complaint  is  equivalent  to  a  nonsuit, 
which  can  only  be  incurred  on  a  judgment  as  in  case  of 
nonsuit  rendered  for  a  failure  of  proof  or  some  matter 
extrinsic  of  the  pleadings,  and  altogether  irrespective 
of  the  merits  of  a  complaint. 

Upon  the  trial  of  an  issue  of  law  the  plaintiffs  are 
entitled  to  have  the  complaint  stand,  and  to  have  the 
benefit  of  all  the  allegations  which  it  contains. 

Dotic/las  Campbell,  for  the  respondent.  The  de- 
murrer to  the  complaint,  on  the  ground  that  it,  did  not 
state  facts  sufficient  to  constitute  a  cause  of  action  was 
properly  sustained.  The  allegation  that  another  action 
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was  pending,  was  not  an  issue  that  could  be  raised  or 
made  a  defence  to  sun  unary  proceedings.  (Duiganv. 
Hogan,  I  Bosw.,  647.)  The  only  case  where  an  injunc- 
tion can  issue  to  restrain  summary  proceedings  is  where 
tlifv  are  used  as  a  means  of  fraud.  ( Ward  v.  Kelsey, 
14  Abb.,  106.  Marks  v.  Wilson,  11  Abb.,  87.  Spring- 
sten  v.  Powers,  3  Mob.,  483.  Marry  v.  James,  37 
How.,  57.) 

By  the  Court,  INGRAHAM,  P.  J.  The  only  cause  of 
action  stated  in  the  complaint  is  that  the  defendant  had 
brought  an  action  of  ejectment  in  the  Superior  Court, 
against  the  plaintiffs,  for  the  recovery  of  certain  real 
estate,  and  had  afterwards  commenced  summary  pro- 
ceedings to  recover  possession  of  the  same  premises,  for 
non-payment  of  rent.  That  the  proceedings  of  the  de- 
fendant, in  procuring  such  summons,  are  injurious  to 
tin-in  and  an  abuse  of  the  proceedings  under  the  stat- 
ute. To  this  the  defendant  demurs. 

It  is  difficult  to  see  any  good  cause  of  action  above 
stated.  It  is  no  ground  for  an  injunction  that  the  pro- 
ceeding is  injurious  to  a  party,  if  such  proceeding  is 
proper.  If  it  is  not  legal  for  the  party  to  take  such 
remedy,  it  should  be  defended  by  showing  such  illegal- 
ity in  the  proceeding  sought  to  be  enjoined.  Success 
in  either  of  those  proceedings  can  be  pleaded  to  defeat 
the  other. 

The  demurrer  was  properly  sustained,  and  the  judg- 
ment should  be  affirmed  only  so  far  as  to  render  judg- 
ment on  the  demurrer,  with  costs.  So  much  as  dismisses 
the  complaint  is  vacated. 

[FIRST  DEPARTMENT,  GENERAL  TERM  at  New  York,  November,  1873. 
Iii'jr/iham,  FancJier  and  Davis,  Justices.] 
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The  statute  gives  an  allowance  on  the  amount  recovered  or  claimed,  or  the  sub- 
ject-matter involved.  In  the  latter  case  such  value  is  to  be  ascertained  by 
the  court. 

The  only  relief  sought  in  an  action  was  an  injunction  to  restrain  summary  pro- 
ceedings for  the  dispossession  of  the  plaintiffs  from  certain  premises,  and  that 
only  for  a  limited  period.  No  money  was  sought  to  be  recovered,  and  no 
property  was  the  subject-matter  of  the  action.  Held,  that  there  was  nothing 
in  the  case  on  which  an  allowance  could  be  estimated  ;  the  subject-matter 
involved  being  the  right  to  prosecute  the  summary  proceedings,  the  value  of 
which  right  it  was  not  practicable  to  estimate. 

APPEAL,  by  the  plaintiffs,  from  an  order  made  at  a 
Special  Term,  granting  to  the  defendant  an  extra 
allowance  of  $750. 

The  action  was  commenced  by  the  plaintiffs  to  abate 
dispossession  proceedings  commenced  against  them  by 
the  defendant,  and  to  obtain  an  injunction  to  restrain 
such  proceedings  in  future.  The  only  cause  alleged  by 
the  plaintiffs  for  demanding  such  relief  was  the  pendency 
of  actions  brought  against  them  by  the  defendant  for  the 
recovery  of  the  same  property.  The  defendant  demurred 
to  the  complaint.  The  court,  at  Special  Term,  made  an 
order  sustaining  the  demurrer  and  dismissing  the  com- 
plaint, which  was  affirmed  at  General  Term.  (S.  O.,  ante, 
p.  77.) 

John  J.  Townsend,  for  the  appellants.  The  only 
matter  involved  in  this  action  is  the  abstract  right 
of  the  defendant  to  pursue  inconsistent  remedies.  The 
Code,  §  309,  gives  the  court  no  power  to  make  an  al- 
lowance in  such  a  case.  The  power  of  a  court  to  make 
an  allowance  in  any  case  is  exceptional,  and  ought  to  be 
abolished,  or  restrained  within  very  narrow  and  clearly 
defined  limits.  Where  the  rights  in  controversy  have 
no  money  value  an  allowance  cannot  be  made.  (The 
People  v.  The  Albany  and  Susquehanna  R.  7?.  Co.,  5 
L<tnxiiit/,  x?.\  36.)  If  the  plaintiffs  are  entitled  to  a  re- 
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versal  of  the  order  dismissing  the  complaint,  they  are 
entitled  to  a  reversal  of  the  order  for  an  allowance  which 
was  predicated  upon  it. 

Douglas  Campbell,  for  the  respondent.  The  extra 
allowance  was  properly  granted.  The  dispossession 
proceedings  were  commenced  to  recover  property  worth 
$100,000,  or  a  balance  of  about  $15,000  of  rent.  This 
action  was  brought  to  obtain  an  abatement  of  such 
proceedings,  and  a  permanent  injunction  to  restrain 
similar  proceedings  in  future.  The  defendants  claimed, 
in  arguing  the  motion  before  Judge  FANCHER,  that  a 
proper  basis  of  allowance  was  the  value  of  the  real 
estate  itself,  but  he  held  that  the  rent  due  was  the 
correct  basis.  The  plaintiffs  can  hardly  complain  of 
this.  On  the  most  favorable  construction  for  them,  this 
was  the  amount  of  the  subject-matter  involved.  The 
words  of  the  Code  are  in  the  disjunctive:  "  Upon  the 
amount  of  the  recovery  or  claim,  or  subject-matter  in- 
volved." The  value  of  the  property  to  be  directly  affected 
by  the  result  of  an  action  affords  a  proper  basis  for  com- 
puting the  percentage  authorized  by  section  309  of  the 
Code  in  difficult  and  extraordinary  cases.  So  held  where 
the  action  was  brought  to  restrain  the  defendants  from 
discontinuing  and  removing  a  railroad.  (People  v.  A. 
&  V.  R.  R.  Co.,  16  Abb.,  465.) 

In  a  strict  sense,  the  amount  of  the  plaintiffs'  claim 
was  nothing,  but  they  were  attempting  to  prevent  the 
defendant  from  recovering  his  property  or  his  rent,  and 
that  was  the  amount  involved. 

By  the  Court,  INGRAHAM,  P.  J.  The  only  relief  sought 
in  this  action  was  for  an  injunction,  and  that  only  for  a 
limited  period.  No  money  was  sought  to  be  recovered, 
and  no  property  was  the  subject-matter  of  the  action. 

The  statute  gives  an  allowance  on  the  amount  recov- 
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ered  or  claimed,  or  the  subject-matter  involved.     In  the 
latter  case  such  value  is  to  be  ascertained  by  the  court. 

There  was  nothing  in  this  case  on  which  an  allowance 
could  be  estimated,  nothing  received,  and  no  money  or 
property  claimed  in  the  action.  The  subject-matter  in- 
volved was  the  right  to  prosecute  the  pending  proceed- 
ings before  the  justice.  It  is  not  practicable  to  estimate 
the  value  of  that  right.  The  determination  whether  the 
plaintiff  shall  be  permitted  to  prosecute  the  summary 
proceedings  did  not  involve  the  recovery  of  the  lands 
nor  of  the  rent  alleged  to  be  due. 

The  decision  on  the  demurrer  did  not  affect  the  right 
to  the  rents,  nor  the  right  to  the  lands. 

The  remedy  of  the  defendant  for  expenses  and  dam- 
ages in  restraining  his  proceedings  should  be  had  on  the 
injunction  undertaking. 

The  order  should  be  reversed. 

[FIKST  DEPARTMENT,  GENERAL  TEEM  at  New  York,  November,  1873. 
Ingraham  and  Dams,  Justices.] 


JOHN  P.  ELWELL  and  others  vs.  THE  GRAND  STREET 
AND  NEWTOWN  RAILROAD  COMPANY. 

A  mortgage  upon  a  railroad  not  completed  at  the  time  the  mortgage  was 
executed,  in  terms  conveyed  the  franchise  of  the  company,  and  all  property 
to  be  acquired,  describing  the  road  as  it  was  then  projected.  Before  the 
road  was  completed,  a  change  was  duly  made  in  the  route.  Held,  that  the 
mortgage  as  executed  bound  the  road  as  built;  that  the  bondholders,  to 
secure  whose  debts  the  mortgage  was  given,  acquired  a  right  to  have  the 
road,  as  built,  sold  to  pay  their  bonds ;  and  that  purchasers  at  the  foreclosure 
Bale  bought,  and  held,  all  that  the  bondholders  had  a  right  to  have  sold. 

Although  the  resolution  authorizing  the  giving  of  a  mortgage,  by  a  railroad 
company,  does  not  give  the  president  and  secretary  authority  to  make  so 
extensive  a  mortgage  as  the  one  in  fact  executed ;  yet  after  the  bondholders 
have  advanced  their  money  in  good  faith,  and  it  has  been  received  and  used 
by  the  company  in  constructing  its  road,  this  will  be  deemed  a  ratification 
of  the  contract  under  which  the  money  was  obtained. 
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ACTION  to  recover  the  possession  of  property  pur- 
chased by  the  plaintiffs  at  a  foreclosure  sale. 

PRATT,  J.  The  plaintiffs  claim  under  a  purchase 
made  at  a  sale  on  foreclosure  of  a  first  mortgage  upon 
a  railroad  not  completed  at  the  time  the  mortgage  was 
issued.  The  bondholders  under  that  mortgage  advanced 
their  money  in  good  faith  and  it  was  received  by  the 
company  and  used  in  constructing  its  railroad.  The 
road  was  described  in  the  mortgage  as  it  was  then  pro- 
jected, but  before  it  was  completed  a  change  was  duly 
made  in  the  route.  The  question  is  whether  the  mort- 
gage as  executed  binds  the  road  as  built. 

The  mortgage  in  terms  conveys  the  franchise  of  the 
company,  and  all  property  to  be  acquired.  Such  mort- 
gages are  allowed  by  the  general  railroad  act,  and  have 
been  held  to  convey  branch  roads  not  contemplated  at 
the  time  of  the  original  location,  as  incident  to  the  prin- 
cipal grant.  (25  Barb.,  284-308.)  The  road  mortgaged 
is  regarded  as  an  entirety. 

To  hold  that  by  deviating  from  the  route  laid  down, 
the  road  could  be  pro  tanto  freed  from  tire  lien,  would 
be  to  announce  a  very  dangerous  doctrine.  The  object 
of  the  railroad  act  is  to  encourage  the  construction  of 
necessary  public  works,  and  the  policy  of  the  law  would 
be  departed  from  by  any  ruling  that  should  tend  to 
weaken  such  securities. 

It  is  suggested  that  the  resolution  authorizing  the 
mortgage  did  not  give  the  president  and  secretary  au- 
thority to  make  so  extensive  a  mortgage.  But  it  has 
been  repeatedly  held  that  the  receipt  and  retaining  of 
the  moneys  is  a  ratification  of  the  contract  under  which 
the  money  is  obtained.  (20  Verm.,  425.  25  .Ills.,  336. 
12  N.  //.,  236.)  If  that  is  law,  the  precise  extent  of 
the  previous  authority  would  seem  to  be  of  small  im- 
portance. 

Good  faith  forbids  that  a  security  should  be  invali- 
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dated  after  one  party  has  received  the  full  benefit,  and 
can  no  longer  place  the  other  party  in  as  good  position 
as  it  originally  occupied. 

I  hold,  therefore,  that  the  bondholders  under  this  first 
mortgage  acquired  a  full  right  to  have  the  road,  as 
built,  sold  to  pay  their  bonds,  and  the  plaintiff  (the 
purchaser)  purchased,  and  now  holds  all  that  the  bond- 
holders had  a  right  to  have  sold. 

The  purchasers  under  the  second  mortgage  to  Randall, 
took  their  title  with  full  knowledge  of  the  claim  of  the 
plaintiff  and  his  grantors.  The  rights  of  the  plaintiff 
had  become  fixed  and  absolute  before  the  bringing  of 
this  suit,  and  it  is  now  too  late  for  the  defendants  to 
set  up  a  mistake  in  the  first  mortgage,  and  to  release 
and  ask  to  have  them  reformed. 

Neither  instrument  is  ambiguous  ;  and  whatever  may 
have  been  the  intent  of  the  parties,  as  a  matter  of  fact, 
the  law  will  now  give  effect  to  the  instruments  according 
as  they  are  written. 

The  defendants  derive  their  title  through  the  company, 
subsequent  to  the  giving  of  the  first  mortgage  and  re- 
ceipt of  the  money  under  it  —  and  if  the  mortgagors  are 
estopped  from  denying  the  validity  of  that  first  mort- 
gage, the  defendants  are  also  estopped  from  denying  it ; 
so  that  the  only  question,  after  all,  is,  whether  the  first 
mortgage,  in  its  terms,  covers  the  piece  of  railroad  in 
dispute. 

As  a  matter  of  law,  I  hold  that  the  terms  in  that  mort- 
gage do  cover  the  road  described ;  from  which  it  follows 
that  the  plaintiffs  must  have  judgment  as  prayed  for  in 
their  complaint. (a) 

Judgment  for  plaintiffs. 

[KINGS  SPECIAL  TERM,  January  5,  1874.    Pratt,  Justice.] 
(a)  The  above  decision  was  affirmed,  at  a  General  Term. 
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22h  'Jig 

The  objection  that  plaintiffs,  being  infants,  have  no  legal  capacity  to  sue  in 
ejectment,  should  be  presented  by  demurrer,  where  the  fact  of  infancy 
appears  on  the  face  of  the  complaint. 

But  where  the  widow  of  the  infant-'  lather  unites  with  them  in  the  suit,  it  may 
be  assumed  that  she  is  the  mother  of  the  infants,  in  the  absence  of  any  evi- 
dence that  the  father  had  a  former  wife;  and  hence,  as  by  the  death  of  her 
husband,  who  d'u-d  scisi-d.  the  mother  became  vested  with  the  rights,  powers 
aud  duties  of  a  guardian  in  socage,  she  can,  as  such,  maintain  the  action. 

And,  the  proper  party  being  on  the  record  as  plaintiff,  and  the  cause  having 
been  tried  on  the  merits,  an  amendment  of  the  pleadings  will  be  allowed,  on 
appeal,  if  necessary,  to  answer  the  technical  objection  then  first  raised,  that 
infants  cannot  maintain  such  an  action. 

An  objection,  urged  as  a  ground  of  nonsuit,  may  be  obviated  by  subsequent 
proof. 

In  an  action  of  ejectment,  admissions  or  statements,  made  by  parties  in  posses- 
sion, were  received,  with  a  view  to  explain  or  characterize  their  possession. 
Held,  no  error. 

THIS  case  came  before  the  court  on  a  case  and  excep- 
tions, ordered  to  be  first  heard  at  General  Term. 

The  action  was  brought  by  the  widow  and  heirs  of 
Daniel  Bartholomew,  deceased  intestate,  for  the  re- 
covery of  real  property,  to  wit,  thirty  acres  in  the  south 
west  corner  of  lot  No.  5,  of  great  lot  No.  143  in  the  old 
town  of  Chemung,  Chemung  county. 

The  complaint  alleged  that  Daniel  Bartholomew 
died  intestate,  December,  1867,  seised  of  the  premises 
claimed ;  leaving  the  plaintiffs,  who  are  his  widow  and 
heirs  at  law,  him  surviving  ;  that  in  1871  the  defendant 
wrongfully  entered  into  possession  of  the  pivn 
claimed  right  thereto,  ousted  the  plaint! fl's  therefrom, 
and  still  unjustly  withholds  the  same. 

The  defendant,  by  his  answer,  admitted  that  the  plain- 
tiff, Ellison  Bartholomew,  was  the  widow  of  Daniel  Bar- 
tholomew, deceased,  and  that-  the  other  plaintiffs  were 
his  heirs  at  law  ;  set  up  that  he  had  been  in  the  open, 
continued  ;m  1  notorious  possession  of  the  premises, 
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claiming  title  thereto,  for  more  than  thirty  years,  and 
that  he  had  title  thereto  in  fee. 

On  the  trial,  evidence  tending  to  establish  the  plain- 
tiffs' title  was  given ;  and  they  had  a  verdict  in  their 
favor,  for  the  possession  claimed,  except  for  about  five 
acres,  described  as  situated  between  the  creek  on  one 
side  and  the  highway  on  the  other,  on  which  was  the 
defendant's  house,  the  possession  of  which  he  defended 
and  justified  under  an  adverse  possession. 

The  facts  of  the  case,  so  far  as  they  are  necessary  to 
the  present  examination  of  it,  are  given  in  the  following 
opinion.  (See  S.C.,  very  briefly  reported,  3  Thomp. 
&C.,  774.) 

Smith  &  Hill,  for  the  plaintiffs. 
R.  King,  for  the  defendant. 

By  the  Court,  BOCKES,  J.  The  plaintiffs,  except  the 
widow  of  Daniel  Bartholomew,  deceased,  are  all  infants, 
and  appear  by  their  mother,  the  widow,  as  their  guar- 
dian ad  litem,  to  prosecute  the  action.  It  is  now  ob- 
jected that  the  complaint  shows  no  cause  of  action  as  to 
the  infant  plaintiffs,  that  the}7,  being  infants,  have  no 
right  to  the  possession  of  the  land.  The  objection 
amounts  to  this,  that  being  infants,  they  have  no  legal 
capacity  to  sue  in  ejectment.  This  objection  was  not 
taken  by  answer  nor  was  it  raised  on  the  trial.  Accord- 
ing to  the  decision  in  Seaton  v.  Davis  (1  Thoutp  & 
G.,  91,)  it  should  have  been  presented  by  demurrer. 
MULLIX,  P.  J.,  there  says:  "It  appears  on  the  face  of 
the  complaint  that  the  plaintiff,  a  minor,  brings  an  ac- 
tion of  ejectment  to  recover  the  possession  of  land;" 
and  lie  adds,  ''the  case  was  therefore  one  in  which  it 
was  nec.'ssary  for  the  defendant  to  demur,  or  the  objec- 
tion would  be  waived."  (Code,  §  144.) 

But  it  may  !>:•  assumed  that  the  widow  is  the  mother 
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of  the  infant  plaintiffs,  as  she  was  the  wife  of  their 
father,  there  being  no  evidence  that  he  had  a  former 
wife ;  hence,  as  was  said  in  Sylvester  v.  Ralston,  (31 
Barb.,  286,)  by  the  death  of  her  husband,  who  died 
seised  of  the  farm  in  question,  the  mother  became 
vested  with  the  rights,  powers  and  duties  of  a  gii:ir<liun 
in  socage,  (1  R.  8.,  718,  sec.  5,)  and  as  such  she  could 
maintain  the  action.  (17  Wend.,  75.  30  Barb.,  633. 
65  Barb.,  428-9.  1  JV.  T.  Sup.  Ct.  R.,  91,  on  page  93.) 
The  proper  party  being  on  the  record  as  plaintiff,  and 
the  cause  having  been  tried  on  the  merits,  an  amend- 
ment of  the  pleadings  would  be  now  allowed,  if  neces- 
sary to  answer  the  technical  objection  here  for  the  tirst 
time  raised. 

To  establish  their  title,  the  plaintiffs  showed  a  convey- 
ance of  the  premises  from  John  Chamberlin  to  Henry 
Evans,  dated  May  20th,  1844,  acknowledged  June  16th 
of  the  same  year,  and  recorded  in  the  clerk's  office 
August  30th,  1847 ;  also  a  contract  for  the  sale  thereof 
from  Evans  to  Seth  Lyon,  dated  October  1st,  1844  ;  also 
evidence  tending  to  prove  an  assignment  of  this  contract 
by  Lyon  to  John  H.  Demorest,  and  a  deed  also  to  Dem- 
orest  from  Evans  ;  also  a  conveyance  from  Demorest  to 
Daniel  Bartholomew,  who  died  intestate,  December, 
1867,  leaving  the  plaintiff,  Ellison  Bartholomew,  his 
widow,  and  the  other  plaintiffs,  his  heirs  at  law. 

The  deed  from  Evans  to  Demorest  was  not  produced  ; 
nor  had  it  been  recorded  ;  but  evidence  of  its  existence 
was  given,  quite  sufficient  to  establish  that  fact.  So,  too, 
th<Te  was  proof  of  possession  and  of  acts  of  ownership 
of  the  premises  by  the  grantees  in  the  several  deeds. 
At  least  there  was  evidence  on  all  these  questions  of  fact 
sufficient  to  sustain  the  verdict  of  the  jury  in  favor  of 
the  plaintiffs. 

When  the  plaintiffs  rested  their  case,  it  was  urged  as 
ground  of  nonsuit,  that  there  was  no  evidence  of  ouster 
by  the  defend;! nt ;  that  it  did  not  appear  that  he  was  in 
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possession  of  the  premises  claimed.  This  was  the  only 
ground  of  nonsuit  there  urged.  The  court  very  properly 
refused  to  nonsuit.  There  was  evidence  of  a  claim  of 
ownership  and  possession  on  the  part  of  the  defendant. 
But  were  this  otherwise,  the  objection  was  obviated  by 
subsequent  proof.  (21  Barb.,  241.  11  N.  Y.,  102,  112. 
2  Hill,  620.)  Besides,  the  defendant  in  his  answer 
averred  possession  and  ownership  in  himself.  The  re- 
fusal to  nonsuit  presents  no  ground  of  error  calling  for 
a  new  trial. 

The  defendant  sought  to  defeat  the  plaintiffs'  recovery 
by  showing  title  in  a  third  party.  To  this  end  he  put 
in  evidence,  a  deed  from  Gertrude  Cutting  to  Asahel 
Buck,  embracing  the  premises  in  controversy,  with 
others,  dated  October  7th,  1835  ;  also  a  mortgage  from 
Buck  to  one  John  Chambeiiin  covering  the  same  prem- 
ises, dated  Nov.  13th,  1835 ;  also  a  foreclosure  of  the 
mortgage  in  chancery  in  1843,  and  a  deed  of  sale  under 
the  decree  in  such  foreclosure,  by  the  sheriff  of  Chemung 
county,  to  John  G.  McDowell,  dated  March  10th,  1855. 
This  deed  was  made  under  an  order  of  the  court,  to  per- 
fect a  sale  alleged  to  have  been  made  under  the  decree, 
by  Sylvester  Hayne,  as  master  in  chancery,  on  the  20th 
October,  1843,  since  deceased.  The  court  held  that  this 
evidence  failed  to  show  title  out  of  plaintiffs.  In  this 
we  are  of  the  opinion  the  learned  judge  decided  cor- 
rectly. There  was  no  evidence  whatever  that  Gertrude 
Cutting  had  title  when  she  made  the  deed  to  Buck,  in 
1835.  So  it  does  not  appear,  by  any  legal  evidence,  that 
Buck  had  title  when  he  made  the  mortgage  to  Chamber- 
lin.  There  is  no  evidence  that  either  Cutting  or  Buck 
were  ever  in  possession  ;  nor  that  McDowell  ever  had  or 
claimed  possession  of  the  premises  in  dispute  under  the 
sheriff's  deed'  to  him.  For  aught  that  appears,  those 
conveyances  and  proceedings  were  all  by  and  between 
persons  without  right  or  title  to  the  land  in  contro- 
versy. The  learned  judge  was  right  in  holding  that 
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those  foreclosure  proceedings  presented  no  defence  to 
the  action. 

The  defendant  showed  no  title  in  himself ;  and  if  no 
error  was  committed  on  the  trial  in  the  admission  or  re- 
jection of  evidence,  the  verdict,  being  sustainable  on  the 
plaintiffs'  proof,  should  be  upheld  and  carried  into  effect 
by  judgment. 

A  memoranda  was  produced  with  a  view  to  refresh 
the  recollection  of  the  witness.  The  court  admitted  its 
use  for  this  purpose.  In  this  there  was  no  error.  (22 
JV.  r.,  462.  15  N.  J".,  485.  29  N.  Y.,  346.)  Admis- 
sions or  statements  by  parties  in  possession  were  allowed 
with  a  view  to  explain  or  characterize  their  possession  ; 
and  in  this  there' was  no  error.  The  objections  to  the 
admission  and  exclusion  of  evidence  on  the  part  of  the 
defendant  are  numerous,  but  after  a  careful  examina- 
tion, it  does  not  appear  that  any  error  was  committed 
in  those  regards  which  can  affect  the  merits  of  the  case. 
So  also  there  are  numerous  exceptions  to  the  charge  of 
the  judge,  and  to  his  refusal  to  charge  as  requested  ; 
but  none,  as  we  believe,  present  any  substantial  ground 
of  error.  The  case  seems  to  have  been  properly  dis- 
posed of  on  the  merits,  and  we  are  of  the  opinion  that 
the  plaintiffs  should  have  judgment  on  the  verdict. 

The  judgment  must  be  made  to  conform  to  the  verdict 
by  the  exception  of  the  part  described  as  lying  west  of 
the  north  and  south  fence,  between  the  creek  and  the 
highway. 

The  motion  for  a  new  trial  is  denied,  and  judgment  is 
ordered  for  the  plaintiffs  on  the  verdict,  with  costs. 

[THIRD  DEPAETMENT,  GENERAL  TERM  at  Albany,  March  12,  1874. 
Miller,  Bockcs  and  JBoardman,  Justices.] 
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Where  the  grantors  in  a  deed,  although  not  positively  non  compos,  are  yet, 
from  age  and  infirmity,  under  an  influence  and  in  a  condition  of  mind  to  be 
little  able  to  guard  against  imposition,  or  to  resist  importunity  or  undue 
influence,  it  becomes  the  duty  of  the  court  to  criticize  the  transaction  with 
severity,  in  order  to  see  whether  fraud,  actual  or  constructive,  has  been 
designed  and  perpetrated. 

The  plaintiffs  —  a  man  eighty  years  of  age,  enfeebled  by  age  and  infirmity, 
both  in  mind  and  body,  and  his  wife,  who  was  in  a  similar  condition  from 
recent  illness  —  conveyed  a  farm  worth  $6,500,  and  surrendered  personal 
property  of  the  value  of  \$  1,500,  to  the  defendant,  who  had  lived  with  them 
for  many  years  and  had  their  confidence,  upon  the  understanding  that  the 
latter  should  pay  the  debts  of  the  grantors,  amounting  to  $1,500,  and  sup- 
port the  grantors  during  their  lives.  The  deed  contained  a  reservation  of 
the  use  of  the  farm,  for  life,  to  the  grantors  or  the  survivor ;  but  there  waa 
no  covenant  by  the  grantee  to  pay  the  debts  or  support  the  plaintiffs.  The 
deed  was  prepared  under  and  by  the  direction  of  the  defendant;  the 
grantors  taking  no  counsel  in  regard  to  the  propriety  of  the  arrangement. 
The  referee  found  that  the  defendant  fraudulently  took  advantage  of  the 
condition  of  the  husband's  mind  to  induce  him  to  make  the  conveyance,  and 
surrender  the  personal  property,  and  did  in  fact  obtain  the  deed  from  him 
by  fraud  and  undue  influence.  Held,  that  these  findings,  being  supported  by 
the  evidence,  warranted  a  judgment  setting  the  deed  aside  for  fraud  and 
undue  influence. 

APPEAL  by  the  defendants  from  a  judgment  en- 
tered on  the  report  of  a  referee. 

The  action  was  brought  to  set  aside  a  deed  made  by 
the  plaintiffs  to  the  defendant,  Bean,  on  the  ground  of 
fraud,  undue  influence  and  incapacity  of  the  grantors, 
and  for  an  accounting. 

The  case  was  heard  before  a  referee,  who  directed 
judgment  in  favor  of  the  plaintiffs,  with  costs.  Judg- 
ment having  been  entered,  the  defendants  appealed  to 
the  General  Term  of  this  court.  (S.  C.,  very  briefly 
reported,  3  TJwmp.  &  C.,  772.) 

E.  H.  Benn,  for  the  appellant. 
SuiilJt  ct  If  ill,  for  the  respondent. 
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By  the  Court,  BOCKES,  J.  Numerous  exceptions 
were  interposed  to  the  findings  of  the  referee  ;  but  none 
of  them  need  be  particularly  noticed,  inasmuch  as  the 
case  on  appeal  depends  solely  on  his  findings  of  fact ; 
which  are  alleged  to  be  against,  or  unsupported  by, 
evidence. 

Without  giving  the  findings  in  detail,  it  is  sufficient 
here  to  state  that  the  referee  certifies  that  the  defendant 
"fraudulently  took  advantage  of  the  condition  of  the 
plaintiff's  mind  to  induce  him  to  make  the  conveyance 

*  *  and  to  give  him  control  of  his  (plaintiff's)  personal 
property  ;  and  did  in  fact  obtain  from  him  the  deed 

*  *  *  by  fraud  and  undue  influence."     The  question 
in  the  case  rests  on  this  finding.     If  it  be  supported  by 
the  evidence  the  judgment  is  undoubtedly  right  and 
should  be  affirmed.     How  then  stands  the  case  on  the 
proof  ? 

It  appears  from  the  evidence  that  the  plaintiff,  at  the 
time  of  the  transactions  brought  under  examination, 
was  eighty  years  of  age,  and  childless  ;  that  his  wife 
was  of  middle  age,  but  was  then  considerably  pros- 
trated by  recent  illness,  and  to  some  extent,  at  least,  en- 
feebled in  mind.  The  defendant  was  a  young  man, 
about  twenty-five  years  of  age,  and  had  lived  in  plain- 
tiff's family,  with  some  trifling  exception,  from  early 
childhood,  and  had  plaintiffs'  confidence. 

While  this  relation  existed  between  the  parties,  the 
plaintiffs  were  induced  to  convey  to  the  defendant  the 
farm  in  controversy,  of  the  value  of  six  thousand  five 
hundred  dollars,  and  to  surrender  to  him  personal 
property  of  the  value  of  fifteen  hundred  dollars,  on  the 
understanding  that  the  defendant  should  pay  the  plain- 
tiffs' debts,  amounting  to  fifteen  hundred  dollars,  and 
support  the  plaintiffs  during  their  lives.  The  considera- 
tion expressed  in  the  deed  was  one  thousand  dollars  ; 
and  the  conveyance  contained  a  reservation  as  follows  : 
"also  excepting  and  reserving  to  said  parties  of  the 
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first  part,  and  their  survivor,  the  use  and  enjoyment  of 
said  premises  hereby  conveyed  for  and  during  their 
lives  and  the  lifetime  of  their  survivor."  The  defen- 
dant immediately  entered  into  possession  of  the  prop- 
erty, both  real  and  personal,  and  assumed  the  control 
and  ownership  thereof.  He  also  negotiated  a  loan  on  the 
premises  of  fifteen  hundred  dollars,  received  the  same 
and  paid  therefrom  the  plaintiffs'  indebtedness,  in  part. 
But  he  gave  back  no  covenant  or  written  agreement  to 
support  the  plaintiffs,  or  to  pay  and  satisfy  the  indebt- 
edness existing  at  the  time  against  Sweet.  The  plain- 
tiffs took  no  counsel  in  regard  to  the  propriety  of  the 
arrangement,  and  the,  deed  was  prepared  under  and  by 
the  defendant's  direction.  There  is,  too,  much  evidence 
tending  to  show  that  the  old  man  was  enfeebled  by  age 
and  infirmity,  both  in  mind  and  body ;  and  that  hia 
wife  was  in  similar  condition  from  recent  illness. 

Now,  under  the  state  of  facts  above  detailed,  can  it  be 
said  there  was  no  evidence  of  fraud,  imposition  or  un- 
due influence  ?  We  are  met  at  the  threshold  with  a 
strange  omission  and  a  variation  from  the  agreement  as 
claimed  by  the  defendant  himself.  Instead  of  a  cove- 
nant or  agreement  on  his  part  to  support  the  plaintiffs 
and  to  pay  the  old  man's  indebtedness,  there  was  a 
reservation  only  in  the  deed  of  an  estate  for  the  life  of 
the  plaintiffs  and  for  the  life  of  the  survivor  of  them. 
If  it  be  said  that  the  agreement  for  support  and  for  the 
payment  of  debts  was  orally  agreed  upon,  it  may  be 
significantly  inquired,  why  was  it  not  correctly  and 
fully  declared  in  writing  ?  If  care  and  personal  atten- 
tion to  the  wants  of  the  plaintiffs,  and  relief  to  them 
from  the  annoyance  and  perplexities  of  business  were 
of  paramount  consideration,  why  \v;is  n<>t  the  pur 
of  the  parties  cy'idi-nn-d  by  writing  in  clear  and  definite 
terms?  The  omission  to  pur  tic-  pretended  agreement 
in  writing,  and  the  want  of  adequate  and  reasonable 
consideration  as  expressed  in  the  d<  ed.  with  the  conli- 
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dential  relation  which  existed  between  the  parties,  cast 
suspicion  upon  the  transaction,  and  call  for  satisfactory 
explanation  from  the  party  who  claims  for  himself 
profit  and  advantages  growing  out  of  it.  It  can  well 
be  understood,  and  the  evidence  warrants  the  conclu- 
sion, that  the  plaintiffs,  although  not  positively  non 
compos,  yet  were  under  an  influence  and  in  a  condition 
of  mind  to  be  little  able  to  guard  against  imposition,  or 
to  resist  importunity  or  undue  influence.  In  such  case 
it  becomes  the  duty  of  the  court  to  criticise  the  trans- 
action with  severity  in  order  to  see  whether  fraud,  ac- 
tual or  constructive,  has  been  designed  and  perpetrated. 

Here  the  defendant  was  undoubtedly  in  a  position 
favorable  to  the  carrying  out  of  a  fraudulent  purpose  if 
so  inclined.  He  had  the  plaintiffs'  confidence.  He  had 
the  opportunity  for  advising,  raising  hopes,  and  magni- 
fying fears.  So  it  has  been  said,  that  a  contract  obtained 
from  one  party  so  much  in  the  power  of  the  other  cannot 
be  sanctioned,  if  confidence  has  been  abused,  if  there  is 
inadequacy  of  price,  or  if  the  inference  be  plain  that  ad- 
vantage has  been  taken  of  age  and  imbecility.  It  is  a 
well  settled  rule  of  equity  that  he  who  bargains  in  a  mat- 
ter of  advantage  with  a  person  placing  confidence  in  him, 
is  bound  to  show  that  a  reasonable  use  has  been  made 
of  that  confidence.  The  burden  is  on  the  party  claiming 
the  advantage,  to  vindicate  his  acts.  He  must  show  his 
contract  to  have  been  fully  understood  and  com  pre- 
tended in  all  its  essential  bearings,  especially  when 
on  its  face  it  is  marked  with  peculiarities  or  points  of 
unreasonableness.  In  this  aspect  of  the  case  the  defence, 
I  think,  fails. 

But  I  am  of  the  opinion  that  there  is  direct  evidence 
of  imposition  and  fraud  in  this  case  to  sustain  the  judg- 
.ment.  The  deed  is  not  in  consonance  with  the  alleged 
agreement,  as  claimed  by  the  defendant.  According  to 
the  conveyance  the  defendant  was  to  have  the  property 
in  remainder:  whereas,  both  parties  assumed  that  the 
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defendant  was  to  have  immediate  possession  and  abso- 
lute control.  The  plaintiff  was  under  mistake,  or  was 
deceived  in  regard  to  his  rights.  The  obligations  of  the 
defendant,  as  he  states  them,  were  not  put  in  writing. 
Cut  bono  f  Was  the  misstatement  of  the  alleged  con- 
tract, in  so  far  as  any  rights  favorable  to  the  plaintiffs 
were  declared  in  the  deed,  and  the  omission  of  all  evi- 
dence touching  the  important  duties  and  obligations  of 
the  defendant,  honest  and  fair  ?  Did  the  defendant  state 
to  the  old  man,  as  the  latter  testifies,  that  the  provision 
for  plaintiffs'  support  was  in  the  deed  ?  The  old  man 
had  a  right  to  suppose  it  existed  somewhere.  True,  the 
defendant  denies  that  he  so  stated.  But  under  the  cir- 
cumstances of  the  case,  the  referee  may  well  have  be- 
lieved the  evidence  of  the  former.  Not  only  am  I  of  the 
opinion  that  the  conclusion  of  the  referee  has  evidence 
to  support  it ;  but,  I  think,  that  any  other  than  that  at 
which  he  arrived  would  have  been  decidedly  against  the 
weight  of  evidence. 

The  findings  of  fact  are  well  based  on  abundant  proof, 
and  the  conclusions  of  law,  pronounced  in  the  judgment, 
logically  flow  from  them. 

The  judgment  should  be  affirmed,  with  costs. 

Judgment  affirmed. 

[THIRD  DEPARTMENT,  GENERAL  TERM  at  Albany,  March  12,  1874. 
Miller,  Bockes  and  Boardman,  Justices.] 
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ANN  MORAN,  adm'x  &c.  of  James  Moran,  deceased,  vs. 
THE  NEW  YORK  CENTRAL  AND  .HUDSON  RIVER  RAIL- 
ROAD COMPANY. 

In  nn  action  to  recover  damages  for  the  killing  of  the  plaintiffs  intestate,  an 
employe  of  the  defendant,  by  a  collision  caused  by  the  negligence  of  the  lat- 
ter, evidence  was  given  tending  to  establish  negligence  in  three  particulars: 
that  the  train  was  running  ut  a  dangerous  rate  of  speed ;  that  the  brakes 
were  imperfect,  or  out  of  order;  and  that  the  train  was  insufficiently  manned. 
At  the  close  of  the  trial,  the  plaintiffs  counsel  withdrew  the  first  ground  of 
negligence  from  the  consideration  of  the  jury.  The  evidence  to  establish 
the  second  and  third  grounds  being  very  slight ;  held  that  it  was  for  the 
jury  to  say  whether  the  brakes  were  defective,  or  the  train  insufficiently 
manned,  and  also  whether  those  causes,  if  they  existed,  produced  the  injury 
complained  of;  and  that  it  could  not  be  claimed  that  a  verdict  for  the  defen- 
dant was  clearly  against  the  weight  of  evidence. 

Held,  also,  that  the  proof  showing,  plainly,  that  the  great  speed  of  the  train 
was  the  principal,  if  not  the  only,  cause  of  the  collision,  and  that  question 
having  been  withdrawn  from  the  case,  as  a  ground  of  recovery,  the  jury 
•were  authorized  to  find  against  a  right  of  action,  and  an  order  denying  a  new 
trial,  was  properly  granted. 

Where  the  trial  proceeded  on  the  hypothesis  that  the  deceased  was  an  employe 
of  the  defendant,  engaged  in  the  business  of  his  employment,  at  the  time  of 
the  collision;  held,  that  evidence  to  prove  what  the  defendant's  practice  was, 
as  to  hanging  out  signal  lights  at  a  certain  point,  was  properly  excluded; 
Inasmuch  as  the  omission  to  give  the  signal,  (conceding  that  to  have  been 
negligence,)  was  the  negligence  of  a  co-employe  engaged  in  the  same  general 
employment.  And  that  there  being  no  evidence  that  the  defendant's  em- 
ployes, or  any  of  them,  were  not  skilful  and  competent,  the  case  was  brought 
directly  within  the  decision  in  Warner  v.  Erie  Railway  Co.,  (39  N.  Y.,  468.) 

And  that  the  negligence  of  the  engineer,  in  running  the  train  too  fast,  being 
the  negligence  of  a  co-employe,  would,  within  the  principle  of  that  and  kin- 
dred cases,  give  to  the  plaintiff  no  right  of  action  for  that. 

Where  the  subject  of  great  speed  was  expressly  waived  as  a  substantive  ground 
of  negligence,  on  the  trial ;  held,  that  it  could  not  be  urged,  upon  appeal,  as 
a  circumstance  of  negligence,  that  the  omission  of  the  defendant  to  place  a 
signal  "caused  the  increased  rate  of  speed." 

The  defendant's  switchman  was  permitted  to  state  that,  in  his  opinion,  the  in- 
jury was  caused  by  the  running  of  tlie  train  with  too  great  velocity.  Held, 
that  an  objection  to  this  tc.-timony,  not  specifying  any  particular  ground 
tli.-refor,  was  too  general  to  be  of  any  avail. 

•),at  such  testimony  was  har  ;n'cially  as  it  stood  conceded 

that  •;  of  great  speed  was  not  to  be  taken  into  consideration,  as  a 

ground  of  i 
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APPEAL  by  the  plaintiff  from  an  order  denying  a 
new  trial  on  the  minutes,  and  motion  for  new  trial 
on  case  and  exceptions,  ordered  to  be  heard  in  the  first 
instance  at  the  General  Term. 

The  action  was  brought  to  recover  damages  for  the 
killing  of  James  Morau  by  the  defendant's  negligence. 

Moran  was  a  brakeman  on  the  defendant's  road,  on  a 
freight  train  running  from  West  Albany  to  Syracuse. 
He  lived  in  the  city  of  Albany,  and  on  the  evening  of 
the  27th  of  May,  1872,  he  was  proceeding  to  West 
Albany  to  join  his  train,  which  was  to  leave  soon  after 
eight  o'clock.  He  got  on  a  passing  freight  train  in  the 
city  of  Albany  to  go  to  West  Albany,  as  was  the  prac- 
tice of  the  employes  of  the  road ;  there  to  enter  upon 
his  duties  on  his  train  west. 

The  train  from  Albany  proceeded  with  considerable 
speed  to  West  Albany,  where  there  was  "a  running 
switch."  The  engine  ahead  was  separated  from  the 
train,  and  the  train  was  switched  off  on  a  side  track  on 
which  cars  were  standing,  and,  by  the  collision  with  the 
standing  cars,  the  six  cars  in  front  of  the  train  were 
telescoped  and  Moran  was  killed. 

Evidence  was  given  tending  to  establish  negligence  on 
the  part  of  the  company,  in  three  particulars  :  That  the 
train,  at  the  time  of  the  collision,  was  running  at  an  im- 
proper and  dangerous  rate  of  speed  ;  that  the  brakes 
were  imperfect  or  out  of  order  ;  and  that  the  train  was 
insufficiently  manned. 

At  the  close  of  the  trial,  the  plaintiff's  counselwith- 
drew  the  first  above  ground  of  negligence  from  the  con- 
sideration of  the  jury  ;  and  the  case  was  submitted  on 
the  other  two  points.  The  jury  found  a  verdict  in  favor 
of  the  defendant.  A  motion  was  made  for  a  new  trial 
on  the  minutes,  which  was  denied. 

The  case  now  comes  before  the  court  on  appeal  from 
this  order  ;  and  on  a  case  and  exceptions,  ordered  to  be 
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heard  in  the  first  instance  at  General  Term.     (S.  (7., 
briefly  reported,  3  Thomp.  &  C.,  770.) 

A.  J.  Parker,  for  the  plaintiff. 
8.  Hand,  for  the  defendant. 

By  the  Court,  BOCKES,  J.  Very  much  of  the  evi- 
dence given  on  the  trial  had  reference  to  the  rate  of 
speed  at  which  the  train  was  running  at  the  time  of  the 
collision  ;  but  the  plaintiff's  counsel,  on  the  trial,  dis- 
claimed all  pretence  of  negligence  based  on  that  ground. 
The  withdrawal  of  this  subject  as  a  basis  of  recovery, 
leaves  the  case  quite  barren  of  facts  on  which  to  found 
a  right  of  action.  There  was,  indeed,  very  little  evi- 
dence tending  to  show  that  the  brakes  were  out  of  order, 
or  that  any  brake  was  materially  defective  ;  and  still 
less,  if  indeed  there  was,  any,  going  to  show  that  the 
train  was  insufficiently  manned.  Nor  was  it  made  at  all 
clearly  to  appear  that  the  injury  complained  of  resulted 
from  either  of  those  causes.  Hence  the  case,  in  its  most 
favorable  aspect  for  the  plaintiff,  was  for  the  jury,  on 
the  facts  proved.  It  was  for  the  jury  to  say  whether 
tile  brakes  were  defective  ;  and  whether  the  train  was 
insufficiently  manned,  admitting  that  there  was  some 
slight  evidence  of  it;  and  also  whether  those  causes,  if 
they  existed,  produced  the  injury  complained  of.  The 
evidence  bearing  on  these  points  was  very  slight.  It 
cannot  be  said,  with  any  propriety,  that  the  verdict  was 
clearly  against  the  evidence. 

But  it  is  plain  to  see,  on  reading  the  proof,  that  the 
great  speed  of  the  train  was  the  principal,  if  not  the 
only  cause  of  the  collision.  All  other  causes,  if  any 
existed,  were  insignificant  compared  with  that.  The 
speed  was  so  great  that  the  collision  would  have  re- 
sulted had  the  brakes  been  in  perfect  order  and  the 
train  well  manned.  It  was  a  heavy  train,  moving  with 
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great  velocity.  Six  cars  wciv  crushed,  or  "  telescoped" 
by  the  collision.  The  train  could  not  have  been  so  sud- 
denly checked  by  ordinary  means  and  appliances  as  to 
have  avoided  a  destructive  collision.  Withdraw  this 
principal  cause  of  injury  from  the  case,  as  ground  of 
negligence,  and  the  jury  were  well  authorized  to  find 
against  a  right  of  action. 

The  order  denying  a  new  trial  on  the  minutes  should 
be  affirmed. 

The  motion  for  a  new  trial  on  the  case  and  exceptious 
remains  to  be  examined. 

The  first  allegation  of  error  urged  upon  our  considera- 
tion, is  that  the  plaintiff  was  not  allowed  to  prove  what 
the  defendant's  practice  was  as  to  hanging  out  signal 
lights  at  the  point  where  the  train  was  switched  off.  The 
trial  proceeded  on  the  hypothesis  that  the  deceased  was 
an  employe  of  the  defendant,  and  at  the  time  of  the  ac- 
cident was  engaged  in  the  business  of  his  employment. 
In  this  view,  the  evidence  offered  was  properly  excluded, 
inasmuch  as  the  omission  to  give  the  signal,  (conceding 
that  to  have  been  negligence,)  was  the  negligence  of 
a  co-employe  engaged  in  the  same  general  employment. 
There  was  no  evidence  that  the  defendant's  employes,  or 
any  of  them,  were  not  skilful  and  competent  to  perform 
the  services  required  of  them.  So,  in  this  view,  the  case 
is  brought  directly  within  the  Decisions  in  Warner  v. 
Erie  Railway  Co.  (39  N.  Y.,  468,)  and  kindred  cases. 
But  as  the  case  was  presented,  the  omission  to  place  the 
signal  was  not  a  circumstance  of  negligence.  The  argu- 
ment is  that  the  omission  "caused  the  increased  rate  of 
speed."  It  is  so  urged  in  the  plaintiff's  points.  Yet 
this  subject  of  great  speed  was  expressly  waived  as  a 
substantive  ground  of  negligence.  Besides,  the  negli- 
gence of  the  engineer  in  running  the  train  too  fast,  would 
be  the  negligence  of  a  co-employe,  giving  to  the  plaintiff 
no  right  of  action  for  that,  within  the  principle  of  the 


100  CASKS  IX  TI1K  SITHK.ME  COURT. 

Moran   v.  New  York  Central  itc.   Railroad  Company. 

case  above  cited.  The  exclusion  of  this  evidence  con- 
stitutes no  ground  of  error. 

It  is  next  urged  that  the  court  erred  in  permitting  the 
defendant's  switchman  to  state  that,  in  his  opinion,  the 
injury  was  caused  by  the  running  of  the  train  with  too 
great  velocity.  The  objection  interposed  was  general. 
No  ground  of  objection  was  stated.  If  put  on  the 
ground  that  the  witness  was  not  competent  to  give  an 
opinion,  it  should  have  been  so  stated.  His  competency 
might  then  have  been  shown,  perhaps.  But  I  am  of  the 
opinion  that  the  evidence  was  entirely  harmless.  The 
witness  stated,  against  the  plaintiff's  objection,  that  he 
thought  the  injury  to  the  train  was  caused  by  its  run- 
ning at  too  great  a  rate  of  speed  —  that  if  it  had  come 
up  at  the  moderate  and  usual  rate  it  would  not  have 
done  so  much  damage  —  that  coming  slower  it  could 
have  been  more  easily  checked.  Now  all  this  evidence 
was  but  the  expression  of  common  observation.  Of 
course  the  velocity  of  the  train  caused  the  injury  to  it. 
Testifying  to  this  fact  co'uld  do  no  harm  ;  especially 
when  it  stood  conceded  that  the  subject  of  great  speed 
was  not  to  be  taken  into  consideration  as  ground  of 
negligence. 

It  is  also  urged  that  the  court  erred  in  charging  that 
there  was  no  evidence  from  which  the  jury  could  find 
that  the  defendant  was  negligent  in  not  furnishing  a 
sufficient  number  of  men  (as  it  is  understood)  to  run  and 
manage  the  train. 

After  carefully  examining  the  case,  I  am  of  the  opin- 
ion that  the  learned  judge  correctly  charged  in  this 
regard.  There  was  no  evidence  whatever  that  the  train 
was  insufficiently  manned.  For  aught  that  appeared, 
there  were  enough  men  employed  on  it  to  run  it  with 
ordinary  safety.  There  is  absolutely  no  evidence  from 
which  the  contrary  could  be  fairly  inferred. 

It  seems,  therefore,  that  the  case  presents  no  ground 
of  error  in  the  admission  or  rejection  of  evidence  nor  in 
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the  charge  of  the  court.  The  motion  for  a  new  trial 
should  therefore  be  denied,  and  the  defendant  is  entitled 
to  judgment  on  the  verdict,  with  costs. 

The  view  here  taken  of  this  case  renders  it  unneces- 
sary to  inquire  whether  the  plaintiff's  intestate  should 
not  be  held  to  have  been  a  trespasser  on  the  train,  or  at 
least  riding  on  a  mere  naked  license.  This  question  is 
not  considered. 

The  order  appealed  from  should  affirmed,  the  motion 
for  a  new  trial  denied,  and  the  defendant  is  entitled  to 
judgment  on  the  verdict  with  costs. 

Judgment  accordingly. 

[THIRD   DEPARTMENT,   GENERAL,  TERM  at  Albany,  March.  12,  1874. 
Miller,  Bockes  and  Boardman,  Justices.] 


BLANCHAED  &  FARNHAM  vs.  THE  NEW  JEESEY 
STEAMBOAT  COMPANY,  (a) 

In  an  action  for  damages  caused  by  a  collision  between  vessels,  a  witness  being 
examined  as  to  the  location  and  position  of  the  vessels  at  the  time,  and  as  to 
the  extent  of  navigable  water  on  each  side  of  them,  and  having  giving  the 
distances  ;  held,  that  it  was  proper  for  him  to  state  the  fact  whether  or  not 
there  was  deep  water  on  each  side  for  the  vessels  to  pass  safely  without 
grounding. 

A  witness,  having-  testified  that  vessels  did  not  all  carry  the  same  signal  lights, 
was  asked,  "What  differences  are  there?"  Held,  that  the  question  was 
immaterial,  the  point  being  what  signal  lights  the  plaintiffs'  boat  carried,  and 
whether  they  were  sufficient,  as  an  admonition  to  other  vessels. 

A  witness  was  asked:  "  Was  there  a  custom,  among  pilots,  at  flood-tide,  as  to 
which  side  of  the  channel  vessels  were  to  go  down  in  that  neighborhood  ?" 
He  answered  :  "  They  went  down  further  to  the  east  than  1  was."  Held, 
that  the  evidence  was  not  objectionable ;  as  it  tended  to  show  the  true  posi- 
tion of  the  vessel,  as  to  navigable  water.  That  even  if  the  answer  tended 
to  show  a  custom,  it  was  competent;  notwithstanding  the  mode  of  naviga- 
tion is  regulated  by  law. 

(a)  Affirmed  by  Court  of  Appeals.     59  N.  Y.,  292. 
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A  witness,  on  his  ;i  by  the  defendant's  counsel,  having  spoken 

as  to  the  value  of  the  vessel  sunk,  and  being  questioned  us  to  his  competency 
to  testify  on  that  sui>jcet,  stated  that  he  had  known  of  the  sale  of  various 
steamboats,  naming  one  — tin-  M.  —  whose  price  was  $3,500.  On  his  re-ex- 
amination he  \vas  asked  the  value  of  the  M.,  and  answered  "  $16,000."  Held, 
that  the  defendant's  counsel  having  opened  th/e  subject  of  the  value  of  the 
M.,  and  drawn  out  the  fact,  from  the  witness,  that  the  price  of  that  vessel,  on 
the  -  ;,500,  the  subject  was  opened  to  the  plaintiffs  to  ask  of  the 

witness  her  real  value. 

A  wrecker,  who  has  been  in  the  business  for  twenty  years,  lias  raised  sunken 
els,  has  superintended  an  examination  of  a  particular  vessel  after  she 
was  sunk,  and  made  soundings  around  her,  may  be  asked  whether  she  could 
be  raised,  and  what  it  would  cost  to  get  her  up. 

Where  a  witness  for  the  defendant  had,  on  his  examination,  denied  the  making 
of  certain  statements,  pertinent  to  the  issue,  his  attention  being  called  to  the 
time,  place  and  occasion ;  held,  that  it  was  competent  for  the  plaintiff  to  prove 
that  he  did  make  them,  for  the  purpose  of  affecting  his  credibility. 

THIS  is  an  appeal  from  a  judgment  directed  by  a 
referee,  to  whom  the  action  was  referred  to  hear 
and  determine  it.      (S.  (7.,  briefly  reported,  3  Thomp. 
&  C.,  771.) 

By  the  Court,  BOCKES,  J.  The  plaintiffs  were  the 
owners  of  the  steam  tug  Telegraph,  which,  on  its  down- 
ward trip  on  the  Hudson  river,  with  a  tow  attached, 
collided  with  the  defendant's  steamer,  the  Drew,  pro- 
ceeding in  the  opposite  direction  ;  by  which  collision 
the  plaintiffs'  vessel  was  wrecked  and  became  a  total 
loss.  A  great  amount  of  evidence  was  given  before  the 
referee,  on  which  he  found,  that  the  Telegraph  was 
struck  and  run  down  by  the  fault  and  negligence  of  the 
agents  and  servants  of  the  defendant,  without  fault  or 
negligence  on  the  part  of  the  plaintiffs  contributing  to 
the  injury;  and  he  awarded  judgment  in  favor  of  the 
latter  for  the  value  of  their  vessel  so  destroyed. 

The  referee's  report  or  decision  gives  the  facts  and  cir- 
cumstances attending  the  collision,  as  found  by  him,  in 
detail  and  minutely;  which,  if  supported  by  the  proof, 
an-  abundantly  sullicienl  to  justify  the  recovery. 
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It  is  a  common  occurrence,  on  the  trial  of  actions 
where  negligence  is  charged,  that  the  evidence  is  con- 
flicting—  oftentimes  strangely  so,  and  to  an  extent  and 
with  a  directness  leading  to  the  almost  necessary  con- 
clusion that  truth,  by  some  of  the  witnesses,  is  little 
regarded  or  purposely  colored.  This  case  is  not  an 
exceptionable  one  in  this  respect.  The  plaintiffs'  wit- 
nesses are  distinct  and  uniform  in  their  statements  of 
the  occurrences  attending  the  collision  of  the  vessels, 
and  fully  support  the  findings  of  the  referee,  on  which 
the  right  of  recovery  is  predicated. 

On  the  other  hand  the  defendant's  witnesses  dispute 
those  statements  quite  unequivocally  in  so  far  as  they 
show,  or  tend  to  show,  negligence  attributable  to  the 
latter.  According  to  their  evidence,  the  officers  and 
crew  of  the  Telegraph  were  in  fault,  rather  than  those 
in  charge  of  the  Drew.  It  then  became  the  duty  of  the 
referee,  and  it  was  peculiarly  within  his  province,  to 
find  and  certify  the  facts  on  this  conflicting  proof ;  and 
the  court,  on  appeal,  must  accept  his  findings  as  con- 
clusive. As  above  stated,  his  findings  of  fact  taken  aa 
true,  abundantly  sustain  the  recovery  ;  and  unless  some 
error  was  committed  by  him  in  the  reception  or  rejection 
of  evidence  the  judgment  must  be  affirmed. 

The  case  will  now  be  considered  on  the  rulings  of  the 
referee  on  questions  of  evidence. 

(1.)  The  first  objection  to  which  our  attention  is  called 
was  interposed  to  a  question  by  the  plaintiffs'  counsel 
as  follows:  "Was  there  any  difficulty  in  the  Drew 
passing  west  of  the  Telegraph?"  The  witness  an- 
swered, "  No,  sir  ;  west  of  the  Telegraph  the  Drew  had 
1,400  or  1,500  feet,  or  more,  in  which  to  pass."  Ques- 
tion— "Could  she  have  passed  east  of  the  Telegraph 
safety?"  Answer — "No,  sir."  Now  it  must  be  held 
in  mind  that  the  witness  was  being  examined  as  to  the 
location  and  position  of  the  vessels  in  navigable  waters  — 
that  is.  as  to  the  extent  of  navigable  water  on  each  side 


104  j:s  1N  'l :  OOURT 

Jilaiicliant    r.    Nr\v   Ji 

of  them.  In  his  answer  he  gave  distances  ;  and  it  was 
proper  for  llie  witness  to  state  the  fact  whether  or  not 
there  was  deep  water  on  each  side  for  the  vessels  to 
pa^s  safely  without  grounding. 

The  fact  in  this  regard  was  what  was  sought  by  the 
examination  ;  and  in  this  view  there  was  no  error  in  the 
admission  of  the  evidence. 

(2.)  A  witness  had  testified  that  towing  vessels  did  not 
all  carry  the  same  signal  lights.  The  question  was  then 
asked,  "What  differences  are  there?"  To  which  the 
plaintiff's  counsel  objected  as  immaterial.  The  objection 
was  sustained.  The  question  was  plainly  immaterial. 
What  signal  lights  the  Telegraph  carried,  and  whether 
they  were  sufficient  as  an  admonition  to  other  vessels, 
was  the  question,  in  so  far  as  signal  lights  were  Concerned. 
The  difference  in  signal  lights  on  other  towing  vessels  was 
wholly  unimportant.  No  harm  resulted  from  this  ruling. 

(3.)  The  question  was  put  by  the  plaintiff's  counsel  as 
follows:  "  Was  there  a  custom  among  pilots,  at  flood- 
tide,  as  to  which  side  of  the  channel  vessels  were  to  go 
down,  in  that  neighborhood?"  The  defendant's  coun- 
sel objected,  and  the  objection  was  overruled.  The 
answer  was,  "They  went  down  further  to  the  eastward 
than  I  was/1  This  was  not  an  answer  to  the  question, 
pt  inferentially.  The  answer  is  in  effect  that  vessels 
did  pass  down  farther  east  than  the  point  at  which  they 
•were  passing.  The  evidence  was  not  objectionable,  as  it 
tended  to  show  the  true  position  of  the  vessel  as  to  navi- 
gable water.  But  even  if  the  answer  tended  to  show  a 
custom,  it  was  competent,  notwithstanding,  as  was  in- 
sisted in  the  objection,  that  the  navigation  was  regulated 
by  law.  It  was  competent  for  the  plaintiffs,  who  were 
charged  with  running  their  vessel  out  of  place,  to  show 
that  this  was  not  so  ;  but  that  she  was  at  the  time  of  the 
injury,  where  vessels  passing  down  the  river  usually 
ran.  The  admission  of  the  answer  to  the  question  is  no 
ground  of  error. 
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(4.)  The  defendant's  counsel  on  cross-examination  of 
a  witness,  who  spoke  to  the  value  of  the  Telegraph, 
questioned  him  as  to  his  competency  to  testify  on  that 
subject.  The  witness  stated  that  he  had  known  of  the 
sale  of  various  steamboats  ;  and  among  them  mentioned 
the  Metamora  ;  and  said  "  her  price  was  $3,500."  Then 
on  re- examination  on  that  point,  he  was  asked  the  value 
of  the  Metamora.  He  answered,  "$16,000."  The  defen- 
dant's counsel  had  opened  the  subject  of  the  value  of; 
the  Metamora.  He  had  drawn  out  the  fact  from  the 
witness  that  the  price  of  that  vessel  on  the  sale  to  which 
the  witness  had  referred,  was  $3,500.  The  subject  was 
now  opened  to  the  other  side  to  ask  of  the  witness  her 
real  value. 

But  in  the  way  in  which  the  subject  came  up,  the  en- 
tire matter  of  inquiry  in  regard  to  the  value  of  the 
Metamora  was  simply  harmless. 

(5.)  A  wrecker,  who  had  been  in  the  business  for 
twenty  years  —  had  raised  vessels  —  had  made  attempts 
to  raise  others  and  found  it  impracticable — who  had 
known  the  Telegraph  for  twenty-rive  years  —  had  super- 
intended an  examination  of  the  vessel  after  she  was 
sunk,  and  made  soundings  around  her,  was  asked, 
whether  she  could  be  raised ;  and  what  it  would  cost 
to  get  her  up.  He  answered,  against  objection  by  de- 
fendant's counsel,  that  it  would  be  impossible  to  raise 
her  whole,  as  she  was  half  cut  in  two  ;  and,  in  sub- 
stance, that  it  would  cost  all  the  vessel  was  worth  to 
raise  her.  He  was  shown  competent,  beyond  question, 
to  give  this  evidence.  It  is  difficult  to  see  in  what  re- 
spect he  was  ignorant  on  the  subject  as  to  which  he  was 
interrogated,  or  how  he  was  deficient  in  practical  expe- 
rience. The  evidence  was  plainly  admissible. 

(6.)  The  bill  of  sale  of  one-third  of  the  vessel  by  Pratt 
to  the  plaintiffs,  although  at  first  excluded,  was  after- 
wards received  in  evidence.  Therefore  the  error  in 
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rejecting  it,  (if  that  was  error,)  was  obviated  by  its  sub- 
sequent admission. 

(7.)  The  evidence  given  to  contradict  Best,  one  of  de- 
fendant's witnesses,  was  competent  for  that  purpose. 
Best,  on  his  examination,  had  denied  the  making  of 
i  in  statements  pertinent  to  the  issue,  his  attention 
being  called  to  the  time,  place  and  occasion.  It  was 
therefore  competent  for  the  plaintiffs  to  prove  that  he 
did  make  them,  1'or  the  purppse  of  affecting  his  cred- 
ibility. 

The  case  has  been  above  considered  on  each  and  every 
point  of  alleged  error.  In  our  opinion,  the  findings  of 
fan  l»y  the  referee  are  neither  without  evidence  to  sup- 
port them,  nor  are  they  manifestly  against  the  weight  of 
evidence.  The  proof  was  voluminous,  and,  on  most  of 
the  material  points,  conflicting.  But  for  anything  ap- 
pearing to  the  contrary,  the  evidence  was  fairly  consid- 
ered and  proper  weight  given  it.  Nor  was  any  evidence 
erroneously  admitted  or  rejected  on  the  trial. 

The  judgment  must  be  affirmed  with  costs. 

Judgment  affirmed.  (5) 

[THIRD  DEPARTMENT,  GENERAL  TERM   at  Albany,  March  12,  1874. 
Miller,  Bockea  and  Boardman,  Justices.] 

(6)  Affirmed  by  Court  of  Appeals.     59  N.  Y.,  771. 


MEDDAUGH  vs.  BIGELOW. 

A  plaintiff,  being  now  permitted  to  state  his  own  case,  as  a  witness,  ought, 
when  he  is  conversant  with  all  the  facts,  to  be  able  to  make  his  right  of 

ii  entirely  plain. 

If  tin-  plaintiffs  case  is  not  free  from  doubt,  on  his  own  testimony,  and  it  wholly 
fails  for  want  of  preponderance  of  proof,  when  considered  in  connection  with 
tin:  evidence  of  two  witnesses  on  the  part  of  the  defence,  who  were  conver- 
sant with  all  the  farts  nnd  wi.  >nv  in  denial  is  clear,  exact  and 
l,  a  verdict  in  favor  of  the  plaintiff  is  clearly  against,  conscience; 
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and  the  judge  is  justified  in  setting  it  aside  and  ordering  a  new  trial;  and 
that  without  imposing  terms. 

APPEAL  from  an  order  granting  a  new  trial  on  the 
minutes  of  the  court. 

The  action  was  brought  to  recover  $1,000  alleged  in 
the  complaint  to  have  been  lent  by  the  plaintiff  to  the 
defendant,  at  his  request.  The  answer  was  a  simple 
denial  of  the  complaint. 

The  action  was  tried  before  Justice  MUREAY,  with  a 
jury. 

But  three  witnesses  were  sworn,  on  the  trial,  the 
plaintiff,  in  his  own  behalf  —  and  the  defendant  and  the 
former  wife  of  the  plaintiff  on  the  defence. 

The  proof  showed  that  the  defendant  received  from, 
the  plaintiff  $1,000;  but,  according  to  the  evidence  on 
the  part  of  the  defence,  the  money  was  a  payment  to 
the  defendant  on  a  parol  agreement  for  the  purchase  of 
a  house  and  lot  in  the  city  of  Elmira  at  the  agreed  price 
of  s4,000;  possession  of  which  was  immediately  taken, 
under  the  agreement,  and  was  retained  and  continued 
to  the  time  of  the  trial. 

The  plaintiff  denied  that  the  money  was  a  payment, 
and  insisted  that  it  was  a  loan. 

The  jury  found  a  verdict  in  favor  of  the  plaintiff; 
which  on  the  defendant's  motion,  was  set  aside  by  the 
judge,  on  his  minutes. 

From  the  order  setting  aside  the  verdict  and  granting 
a  new  trial  the  plaintiff  appealed  to  the  General  Term. 
(S.  (7.,  reported  very  briefly,  3  Thomp  &  <?.,  775.) 

R.  King,  for  the  appellant. 

Collins  &  Alwill,  for  the  respondent. 

BOCKES,  J.     The  learned  judge  who  tried  the  cause  at 

the  circuit,  came  to  the  conclusion,  after  careful  consid- 
eration of  tli'-  <-;iM'  on  all  the  proof,  that  the  verdict  was 
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manifestly  against  the  weight  of  evidence.  He  says: 
"The  weight  of  evidence  is  BO  preponderating  in  favor 
of  the  defendant",  that  the  conclusion  is  irresistible  that 
the  jury  either  fell  into  some  mistake  and  adopted  some 
mistaken  theory,  or  else  were  governed  by  prej  udice  in 
finding  for  the  plaintiff."  In  this  conclusion  we  are  of 
the  opinion  he  was  right.  The  plaintiff's  case  rested  en- 
tirely on  his  own  testimony.  He  was  not  willing  to  tes- 
tify that  the  money  passed  as  a  loan,  although  he  says, 
in  substance,  that  he  expected  it  to  be  returned.  If, 
however,  he  parted  with  it  under  this  expectation,  and 
it  was  so  accepted  by  the  defendant,  it  would  in  law 
amount  to  a  loan.  But  the  testimony  of  the  plaintiff  is 
of  doubtful  import.  He  does  not  make  it  clear  tKat  the 
money  was  to  be  returned  to  him.  He  leaves  the  subject 
in  doubt  and  uncertainty.  Many  of.  his  statements,  too, 
are  plainly  partial  and  colored.  As  was  well  said  by 
the  learned  judge,  in  his  opinion  on  the  motion,  "Taking 
his  evidence  alone,  and  giving  it  full  credit,  there  would 
be  great  doubt  what  the  truth  of  the  matter  was."  On 
his  own  evidence  a  jury  might  well  have  found  that  a 
right  of  recovery  was  not  established.  A  party  may 
now  state  his  own  case,  and  when  he  is  conversant  with 
all  the  facts,  he  ought  to  be  able  to  make  his  right  of 
action  entirely  plain.  The  plaintiff's  case  was  not  free 
from  doubt,  on  his  own  testimony. 

But  it  wholly  failed,  for  want  of  preponderance  of 
proof,  when  considered  with  the  evidence  on  the  part  of 
the  dffence.  Two  witnesses,  who  were  conversant  with 
all  the  facts  —  the  defendant  and  the  plaintiff's  former 
wi  !'.  —  slate  distinctly  and  unequivocally,  that  the  money 
d  as  a  payment.  They  are  clear,  exact  and  circum- 
stantial in  their  evidence. 

Unlike  the  plaintiff's  case  on  his  testimony,  their  case 
on  their  evidence  is  not  in  doubt.  They  both  testify  to 
the  agi  -ernent  to  purchase  the  house  and  lot,  state  the 
price  agreed  to  be  paid,  and  say  distinctly  that  tin?  money 
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claimed  by  the  plaintiff  was  delivered  to  the  defendant, 
and  was  accepted  by  him  in  part  payment.  The  prepon- 
derance of  evidence  is  very  manifestly  with  the  d<-!'en- 
dant.  On  the  case  made  at  the  trial  the  verdict  is  ch-arly 
against  conscience,  and  the  judge  was  right  in  setting  it 
aside  and  ordering  a  new  trial  ;  and  he  would  have  been 
justified  in  so  doing  without  imposing  terms,  in  a  case 
of  such  manifest  injustice. 

The  order  appealed  from  must  be  affirmed,  with  slO 
costs  ;  and  the  defendant  must  have  twenty  days  after 
service  of  a  copy  of  the  order  of  affirmance,  within  which 
to  comply  with  the  condition  of  the  order  appealed  from. 

MILLER,  P.  J.  I  concur.  Independent  of  any  other 
view  of  the  question,  I  think  the  judge  who  tried  the 
cause,  and  heard  the  witnesses  testify,  was  better  qual- 
ified to  determine  whether  the  jury  were  misled,  than 
any  other  tribunal ;  and  as  he  exercised  his  discretion 
judiciously  and  properly,  this  court  should  not  interfere. 

BOAKDMAN,  J.,  also  concurred. 

Order  affirmed,  with  $10  costs. 

[THIRD  DEPARTMENT,  GENERAL  TERM,  at  Albany,  March  12,  1874. 
Miller,  Bockes  and  Boa/rdman,  Justices.] 


THE  PEOPLE,   ex   rel.   Alexander   S.    Johnson,    testa- 
mentary trustee,  &c.,  vs.  JANE  A.  Lonn. 

The  defendant  testified  that  her  husband  had  access  to  a  drawer  in  which  she 
had  last  seen  a  certain  paper,  and  that  he  had  destroy'':!  -nine  Capers  which 
were  in  the  drawer.  He  was  not  called  on  to  shmv  that  he  destroyed  the 
paper,  nor  was  its  loss  otherwise  accounted  t'»r.  //•/</ insufficient  evidence 
of  loss  to  admit  si-condarv  evidence  of  the  detents  <if  the  paper. 

When  it  appears    that    the    party  otTeriii-.;-    parnl    e\  idence  of  the  content  - 
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written  instrument  would  have  an  intiT>'<t  in  getting  rid  of  the  original,  in 
order  to  introduce  secondary  evidence  of  its  contents,  the  clearest  proof  of 
ia  required. 

THIS  case  came  before  the  court  upon  a  writ  of  cer- 
tiorari,  issued  by  Justice  DOOLITTLE,  directed  to 
E.  B.  Hastings,  Esq.,  a  justice  of  the  peace  of  the  city 
of  Utica,  and  returnable  at  the  General  Term,  to  review 
a  judgment  rendered  by  said  justice,  in  favor  of  the 
defendant  and  against  the.  relator,  in  summary  proceed- 
ings instituted  by  the  relator  to  remove  the  defendant 
from  the  possession  of  premises  occupied  by  her. 

Mr.  Alexander  B.  Johnson,  deceased,  in  his  lifetime 
gave  a  lease  of  certain  premises  in  the  city  of  Utica,  to 
the  defendant,  for  the  term  of  live  years,  commencing 
May  1,  1867.  Johnson  died  shortly  afterwards,  leaving 
a  last  will  by  which  the  relator  was  appointed  trustee. 
As  such  trustee,  he  received  from  the  defendant,  at 
various  times,  the  rents  due  under  the  lease. 

The  summary  proceedings  were  instituted  on  the  1st 
day  of  May,  1872,  on  the  ground  that  the  term  of  the 
defendant  under  the  lease  had  expired.  The  defendant 
alleged,  by  way  of  defence,  that  after  said  lease  was 
executed,  and  while  she  was  in  possession  of  the  prem- 
ises, A.  B.  Johnson,  the  lessor,  delivered  to  her  a  writ- 
ing, whereby  he  extended  the  lease,  on  the  same 
conditions,  for  the  term  of  two  years  from  the  1st  of 
May,  1872,  and  that  she  held  by  virtue  of  said  writing. 
The  writing  was  not  produced.  The  defendant  testified, 
in  the  proceedings  before  the  justice,  on  her  direct  ex- 
amination, as  follows:  "I  put  this  paper  in  a  box  in 
a  table  drawer,  with  other  papers ;  this  paper  was  about 
a  quarter  sheet  of  cap,  in  size ;  it  had  writing  on  it ; 
it  was  handed  to  me  by  Johnson  himself,  a  few  days 
after  the  giving  of  the  lease  ;  some  time  since  I  saw  this 
paper ;  a  year  and  a  half  to  two  years  ago  ;  last  time  I 
saw  it,  to  my  recollection,  was  when  I  was  clearing  out 
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some  papers,  and  destroying  some  of  them ;  I  kept 
other  papers  and  letters  in  this  drawer;  I  do  not  know 
what  became  of  this  paper;  I  have  made  a  search  for 
the  paper  —  scan-lied  thoroughly  for  it ;  last  searched 
for  it  yesterday  ;  may  have  searched  two  or  three  days 
in  all  ;  perhaps  not  so  much  ;  I  am  unable  to  find  the 
paper  ;  I  am  sure  I  had  such  a  -paper ;  I  found  my  hus- 
band destroying  papers  taken  from  this  drawer  over  a 
year  ago  ;  lie  burned  up  a  number  of  papers  at  this 
time  ;  some  from  this  drawer  ;  I  went  to  look  and  found 
he  had  desh-oyed  papers;  I  found  one  note  in  two  — 
part  destroyed  and  part  left ;  this  drawer  was  the  place 
where  I  always  kept  this  paper;  I  have  burned  papers 
from  this  drawer  myself,  but  I  never  destined  this 
paper  myself,  intentionally;  nor  did  I  ever  consent 
to  its  being  destroyed  by  any  one  else." 

On  cross-examination,  the  defendant  testified  : 
"Nothing  fixes  the  time  in  my  mind  when  the  papers 
were  burned,  precisely  ;  may  be  a  year  ago,  more  or 
less  ;  think  I  saw  the  paper  last  some  eighteen  months 
ago ;  am  quite  certain  I  saw  paper  within  the  six 
months  prior  to  the  time  the  papers  were  taken  out  and 
burned  ;  it  was  always  kept  there,  and  there  is  where  I 
saw  it  last ;  I  do  not  know  whether  my  husband  ever 
saw  paper  or  not ;  I  kept  the  original  lease  or  duplicate 
in  a  pocket-book  in  a  basket ;  I  never  put  the  continua- 
tion of  lease  with  the  duplicate  I  had  ;  I  kept  my  larger 
papers  in  the  pocket-book,  smaller  papers  in  another 
place." 

Judgment  was  given  by  the  justice  in  favor  of  the 
defendant. 

Francis  Kernan,  for  the  relator,  cited  3  R.  S..  5th  ed., 
839,  §§47,  48,  691,  §109;   2  id.,  1st  ed.,  516;  Laws  of 
1868,  vol.  2,  p.  1932,  §  5;  NiMo  v.  7Vs7.  -,>:,  Wend.,  280, 
31 1  ;  BucJcv.  Bin ni tiger,  3  Barb.,  391,  400,  401  ;  QN.Y., 
319,  321,  324-6  ;  Russell  v.  Rogers,  15  Wend.,  :r>l  ;  Jack- 
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son  v.  Frier,  16  John.,  193  ;   Jackson  v.  Root,  18  id., 
GO  ;  Jackson  v.  Hasbrouck,  12  «&,  192. 

S.  I.  Barrows,  for  the  defendant,  cited  Potter  v.  Deyo, 

1.>  Wend.,  361  ;  People  ex.  rel.  Storer  v.  Stiner,  30  How., 

r«>ph  ex  rel.  Livermore  v.  Hai/iillon,  39  /y.  F., 

]<>7.    10S:    .-1/v/v/  v.  Wobdhn-k,    02    7>\//Y;.,   057; 

.0,  399;  Lobdell  v.  Lobdell,  23  #0*0.,  347-8; 

.  :}  /////,  009;  Smith  v.  7//W,  22  Barb., 
i  v.  Wood,  2  Bos-io.,  269  ;  Nt.'irt<>'n.  v.  //<//•/•  /.v, 
0  .V.  F.,  345;  47  7ia7'6.,  523;  34  N.  Y.,  383;  WWisloit, 
v.  Williston,  41  ^ar&.,  635;  1  Greenl.  on  Eo.,  §  358; 
Graham  v.  Crystal,  1  J.55.,  JV.£,  121  ;  Board  of  Super- 
visors of  Livingston  Co.  v.  White,  30  Barb.,  72;  Bank 
of  North  America  v.  Entbiiri/,  33  />/.,  323;  Lelandv. 
Cameron,  31  JY".  I7".,  115  ;  Pitney  v.  Glens  Falls  Ins. 
Co.,  61  #ar&.,  337;  Spaul<ltn<j  v.  IMlenbeck,  35  ^  7"., 
//m  v.  ZZo^,  41  /A,  349;  Halsey  v.  Ti^cA',  26 
>.,  97  ;  28  JVr.  T.,  438  ;  49  .Barft.,  146  ;  31  TV.  T.,  480. 


By  the  Court,  MULLI^,  P.  J.  The  judgment  of  the 
justice  must  be  reversed,  for  the  reason  that  parol  evi- 
dence of  the  contents  of  the  writing  extending  the  term 
of  the  tenant  for  two  years  from  the  expiration  of  the 
original  lease,  was  improperly  received. 

The  respondent's  husband  not  only  had  access  to  the 
drawer  in  which  the  paper  was  last  seen,  but  he  took 
from  it,  and  destroyed,  papers  that  were  in  the  same 
drawer,  and  he  was  not  called  to  show  that  he  destroyed 
the  paper,  nor  but  that  he  took  it,  and  has  it  still  in  his 
possession. 

To  authorize  the  introduction  of  secondary  evidence 
of  a  writing,  it  must  clearly  appear  that  it  is  in  the  pos- 
;<>n  of  the  opposite  party,  or  that  it  is  lost  or  de- 
.yed.  (2  Cowen  &  HiW  s  Notes,  1215.) 

\VliPii  it  appears  tluit  tht>  party  offering  the  parol  evi- 
<l<Mi<»  would  have  an  interest  in  gi-tting  rid  of  the  origi- 
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nal  paper,  in  order  to  introduce  secondary  evidence  of 
its  contents,  it  requires  the  clearest  proof  of  loss. 
(2  Cow.  &  H.  Notes,  1216.)  If  he  destroys  it  voluntarily, 
for  some  fraudulent  purpose,  the  clearest  proof  of  loss  or 
destruction  will  not  entitle  him  to  give  the  secondary 
evidence.  (Id.,  1216.) 

The  paper  in  question  was  highly  important.  Upon  it 
depended  the  plaintiff's  right  to  remain  in  possession. 
By  its  loss  the  ivlator  was  deprived  of  the  right  to  dis- 
pute its  genuineness  or  its  legal  effect  upon  the  rights 
of  the  parties. 

Without  intending  to  intimate  that  we  think  there 
was  a  fraudulent  possession  of  the  paper,  we  are  not 
satisfied  with  the  proof  of  either  the  loss,  or  destruction, 
of  the  paper. 

The  proceedings  and  judgment  of  the  justice  are 
reversed,  with  costs. 

[FOURTH  DEPARTMENT,  GENERAL  TERM  at  Rochester,  April,  1874. 
Mullin,  E.  I).  Smith  and  Grilbert,  Justices.] 


CAMPBELL  vs.  PAGE,  as  President  &c. 

One  letting  a  horse  to  another,  to  be  used,  for  hire,  is  bound  to  inform  the  hirer 
of  the  vicious  propensities  of  the  animal,  if  any ;  otherwise  he  will  be  liable 
for  any  damages  which  may  happen  to  the  hirer  in  consequence  of  a  vicious 
act  of  the  horse. 

Where  the  agent  of  the  owner  testified  that  at  the  time  of  the  hiring  he  gave 
the  hirer  express  notice  of  the  horse's  propensity  to  kick,  and  duly  cautioned 
him  on  the  subject,  which  the  hirer,  in  his  testimony,  absolutely  denied ; 
held  that  the  giving  of  notice  was  a  question  of  fact,  to  be  disposed  of  by 
the  jury. 

When  the  charge  of  the  court  is  not  given,  in  the  case,  and  there  is  no  excep- 
tion to  it,  or  to  any  refusal  to  charge,  upon  request,  it  must  be  assumed  that 
the  facts  were  left  to  the  jury  with  full  explanations  of  the  law  applicable 
thereto. 

In  an  action  to  recover  damages  for  an  injurv  to  the  plaintiff's  arm,  caused  by 
the  kick  of  a  horse  which  the  plaintiff  had  hired  of  the  defendant,  the  latter 
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having  notice  of  its  vicious  propi'tii-itirs.  the  evidence  was  that  the  injury 
was  of  a  serious  character,  and  was  likely  permanently  to  interfere  with  the 
use  of  the  arm.  The  plaintiff  recovered  a  verdict  for  $1,000.  Held,  that 
the  court  could  not  say,  upon  the  evidence,  that  the  damages  were  so  exces- 
sive as  to  require  the  verdict  to  be  set  aside. 

APPEAL,  by  the  defendant,  from  a  judgment  en- 
tered upon  a  verdict,  and  from  an  order  denying 
a  motion  for  a  new  trial,  made  upon  the  ground  that 
the  evidence  did  not  support  the  verdict,  and  that  the 
damages  were  excessive. 


B.  B.  &  G.  N.  Surf,  for  the  appellant. 
A.  B.  &  J.  A.  Sieele,  for  the  respondent. 

By  the  Court,  TALCOTT,  J.  The  plaintiff  was  the  mas- 
ter and  owner  of  a  canal  boat,  and  hired  of  the  agent  of 
the  Towing  Company,  of  which  the  defendant  is  presi- 
dent, a  pair  of  horses  to  tow  his  canal  boat.  The  action 
is  for  damages  sustained  by  the  plaintiff,  by  reason 
of  one  of  the  horses  kicking  him  when  he,  as  he  al- 
leges, attempted  to  take  hold  of  the  reins  to  prevent 
their  backing  into  the  canal.  There  were  no  exceptions 
taken  to  the  admission  or  rejection  of  evidence,  or  to 
the  charge. 

The  jury  found  a  verdict  for  the  plaintiff  for  $1,000 
damages,  which  the  defendant  moved  to  set  aside  on 
the  minutes,  on  the  ground  that  there  was  no  evidence 
to  sustain  the  verdict,  and  that  the  damages  were  ex- 
cessive. 

There  was  evidence  given  which  tended  to  show  that 
the  horse  in  question  was  accustomed  to  kick,  and  that 
its  habits  were  known  to  the  defendant's  agent  who  was 
in  charge  of  the  towing  station  where  the  horse  was 
hired,  and  let  the  horse  in  question  to  the  plaintiff,  at 
the  time  when  the  injury  occurred. 

Story  states  the  rule  to  be,  that  the  letter  of  the  horse 


KOCHESTEK-NOYiaiiiEK,   1873.  115 

Campbell  v.  Page. 

in  such  a  case  must  inform  the  hirer  of  the  vicious  pro- 
pensities of  the  animal ;  otherwise  he  will  be  liable  for 
the  damages  which  happen  to  the  hirer,  in  consequence 
of  the  vicious  propensities  in  the  horse.  (Story  on  Bail- 
ments, §  391,  a.} 

In  this  case  it  appears  that  the  agent  of  the  defendant 
testified,  that  at  the  time  of  the  hiring  he  gave  the  plain- 
tiff express  and  full  information  as  to  the  propensity  of 
the  horse  to  kick,  and  duly  cautioned  him  on  the  sub- 
ject. This  the  plaintiff,  in  his  testimony,  absolutely 
denied.  This,  therefore,  was  a  question  of  fact  to  be 
disposed  of  by  the  jury. 

The  defendant  also  claims  that  the  evidence  shows 
contributory  negligence  on  the  part  of  the  plaintiff,  in 
his  mode  of  approaching  and  managing  the  horses  at 
the  time  when  he  received  the  kick.  We  cannot  say 
that  as  a  matter  of  law,  upon  the  facts,  the  plaintiff  was 
guilty  of  such  contributory  negligence.  The  charge  of 
the  court  is  not  given  in  the  case,  and  there  being  no 
exception  to  it,  or  to  any  refusal  to  charge  upon  re- 
quest, it  must  be  assumed  that  the  facts  were  left  to  the 
jury  with  full  explanations  of  the  principles  of  law  ap- 
plicable thereto. 

The  evidence  is  that  the  injury  to  the  plaintiff's  arm 
was  of  a  serious  character,  and  is  likely  permanently  to 
interfere  with  its  use.  We  cannot  say,  on  the  evidence, 
that  the  damages- are  so  excessive  as  to  require  the  ver- 
dict to  be  set  aside. 

The  order  denying  a  new  trial  must  be  affirmed. 

Order  affirmed,  (a) 

[FotTRTH  DEPARTMENT,  GENERAL  TERM  at  Rochester,  November,  1870. 
Midlin,  Johnson  and  Talcott,  Justices.] 

(a)  An  appeal  to  the  Court  of  Appeals  was  dismissed,  for  the  reason  that  an 
appeal  to  that  court  from  an  order  denying  a  motion  for  a  new  trial,  made  on 
the  grounds  above  stated,  does  not  lie.  (See  50  N.  T.,  658.) 
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In  an  action  of  ejectment,  upon  a  lease  in  perpetuity  reserving  rent,  with  a 
right  of  re-entry  in  case  of  non-payment,  brought  by  one  claiming  under  the 
lessor,  the  plaintiff  proved  a  regular  transfer  of  title  and  interest  from  the 
lesser,  which  had  come  to  and  vested  in  the  plaintiff,  before  suit  brought. 
Held,  that  this  chain  of  title,  with  possession  of  the  property,  was  at  least 
prima  facie  evidence  that  the  possession  was  under  that  title,  and  became 
actual  evidence  of  the  fact  of  possession  under  that  title  when  the  last  regu- 
lar grantee  in  the  line  claimed  the  title  and  demanded  the  rent  reserved,  of 
the  tenant  in  possession,  and  received  from  the  latter  a  recognition  of  his 
right  by  a  promise  from  him  to  pay  the  rent. 

Tin'  tenant  in  possession  cannot  overcome  such  a  title  by  showing  title  in  him- 
self from  the  same  common  source  —  the  original  lessor  —  if  there  is  a  want 
of  connection  between  him  and  the  common  source. 

Recitals  in  deeds  to  former  tenants,  of  conveyances  from  the  common  source  of 
title  to  their  predecessors  in  interest,  will  not  estop  the  plaintiff  in  such  an 
action  ;  he  not  being  a  privy  in  the  estate  flowing  through  the  defendant's 
chain  of  title,  and  the  defendant  and  his  successive  grantors  being  strangers 
to  the  plaintiff's  chain  of  title. 

After  a  witness  had  testified  that  he  knew  the  premises  described  in  the  lease 
under  which  the  plaintiff  claimed,  and  knew  the  adjoining  lots,  he  was  asked 
whether  the  lot  described  in  the  complaint  was  embraced  in  the  boundaries 
of  the  lease.  He  answered  that  it  was.  Held,  that  the  testimony  was  compe- 
tent ;  the  fact  inquired  of  being  one  which  any  witness  was  legally  competent 
to  answer,  who  was  acquainted  with  the  land,  and  the  adjoining  lands,  and 
their  description  and  locality  as  connected  with  other  farms  or  monuments. 

THIS  was  an  action  of  ejectment  tried  at  the  Rensse- 
laer  circuit,  in  June,  1869,  before  Justice  PECKHAM 
and  a  jury. 

It  appeared  upon  the  trial,  that  on  the  4th  day  of 
October,  1793,  Stephen  Van  Rensselaer  and  Abraham 
Peek,  executed  an  indenture  by  which  Stephen  Van 
Rensselaer,  in  the  usual  form,  granted  lands  in  Rens- 
selaer county  to  Peek,  reserving  rents,  &c.,  to  be  paid 
at  a  time  and  place  therein  specified,  and  Peek  cove- 
nanted to  pay,  with  the  usual  clause,  giving  right  to 
re-enter  upon  non-payment,  default,  &c.  That  default 
had  been  made,  and  the  usual  fifteen  days'  notice  of 
intention  to  re-enter  properly  served  before  commence- 
ment of  action.  That  the  rights  tl>us  reserved  to  Van 
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Rensselaer,  and  all  of  Van  Rensselaer' s  interest  therein, 
had  been  duly  transferred  to,  and  vested  in  the  plaintiff. 

The  answer  conceded  that  the  defendant  held  the 
lands  described  in  the  complaint.  It  also  appeared  that 
the  defendant  occupied  the  land ;  and  there  was  oral 
evidence  that  he  or  his  grantor  had  promised,  within 
three  or  four  years  of  the  time  of  trial,  to  pay  the  rent. 
Upon  the  foregoing  facts  there  was  no  conflict  or  con- 
tradiction. 

The  plaintiff  based  his  right  to  recover  upon  the  claim 
that  30  acres  of  the  129  acres  conveyed  from  Van  Rens- 
selaer to  Peek,  (and  which  30  acres  was  described  in  the 
complaint,)  was  in  default  in  the  payment  of  its  pro- 
portion of  the  rent  reserved. 

The  complaint  alleged  that  this  30  acres  was  a  part  of 
the  Christian  Simmons  farm — wras  formerly  owned  and 
possessed  by  him,  and  by  his  heirs  at  law,  and  was  con- 
veyed by  them  to  Matthew  Myers  ;  and  by  the  latter 
and  wife  conveyed  to  John  D.  and  Silas  Myers,  who 
conveyed  to  the  defendant. 

The  principal  dispute  upon  the  trial  was,  whether  the 
said  30  acres  was  included  in  the  lease  from  Van  Rens- 
selaer to  Peek. 

The  judge  at  the  circuit  directed  a  verdict  for  the 
plaintiff,  upon  a  case  to  be  made  and  first  heard  at  the 
General  Term. 

E.  Wooster,  for  the  plaintiff. 

Colmn  &  Bingham,  for  the  defendant. 

By  the  Court,  P.  POTTER,  J.  On  the  trial,  the  plain- 
tiff proved  a  conveyance  from  Stephen  Van  Rensselaer 
to  Abraham  Peek,  dated  in  October,  1793,  by  lease  in 
perpetuity  reserving  rents,  with  a  fixed  annual  day  of 
payment,  and  containing  the  usual  provision  of  the 
right  of  re-entry  upon  default  of  payment.  He  also 
proved,  as  the  case  states,  the  interest  of  Van  Rensselaer 
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to  have  come  to,  and  become  vested  in  the  plaintiff, 
before  the  comnicmvmcnt  of  this  action  ;  also,  that  the 
30  acres  described  in  the  complaint  was  included  within 
and  a  part  of  the  lands  described  in  the  Peek  lease.  He 
proved  possession  of  the  premises  for  25  or  30  years  by 
a  succession  of  occupants,  as  follows :  Christian  Sim- 
mons, who  got  possession  of  John  M.  Haynor  and  wife, 
of  Christian  Simmons  by  his  heirs,  then  by  Matthew 
Myers  from  the  heirs  of  Simmons,  and  then  by  Silas  D. 
Myers  and  John  B.  Myers,  and  from  the  latter  to  the 
defendant ;  and  that  Silas  D.  Myers  and  Weaver  ad- 
mitted the  premises  in  question  were  a  part  of  the  Peek 
lease.  That  rent  was  demanded  of  Weaver  and  Silas  D. 
Myers  while  they  were  in  possession,  and  at  a  time,  some 
three  or  four  years  before  the  commencement  of  the 
action  ;  that  they  promised  to  pay  it,  but  that  it  has 
never  been  paid.  And  the  service  of  the  fifteen  days'  no- 
tice upon  the  defendant  was  admitted. 

Upon  this  proof,  the  plaintiff,  when  he  rested,  was 
entitled  to  recover. 

The  proof  on  the  part  of  the  defendant  was  four  deeds, 
viz. :  1st.  Deed  from  Joseph  P.  Simmons  and  Daniel  C. 
Simmons  and  their  wives,  and  Patience  Simmons  to 
Matthew  Myers,  in  April,  1851,  conveying  divers  parcels 
of  land,  and,  among  other  parcels,  that  of  30  acres 
of  land,  being  part  of  premises  theretofore  conveyed  by 
Stephen  Van  Rensselaer.  to  Standart  and  John  Miller, 
and  John  C.  Miller.  In  respect  to  the  description  of  the 
premises,  the  boundaries  were  substantially  the  same  as 
those  described  in  the  complaint.  2d.  A  deed  from  the 
said  Joseph  P.  Simmons  and  Daniel  C.  Simmons  as  ex- 
ecutors of  Christian  H.  Simmons,  to  the  said  Matthew 
Myers,  of  the  same  premises,  by  the  same  description  as 
in  the  last  deed  dated  in  April,  1851.  3d.  A  deed  from 
Matthew  Myers  and  wife  to  Silas  D.  Myers  and  John 
D.  Myers,  by  the  same  description  as  to  the  premises, 
as  in  the  two  foregoing  deeds,  dated  in  February,  1861, 
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and  4th.  A  deed  of  the  same  description  of  premises  as 
in  the  three  foregoing  deeds  from  Silas  D.  Myers  and 
John  D.  Myers  to  him,  defendant,  dated  in  April,  1865. 

These  four  deeds  severally  are  made  subject  to  the 
payment  of  rents  reserved  to  Van  Rensselaer,  but  each 
of  them  describe  the  premises  as  originally  leased  by 
Van  Rensselaer  to  Standart  Miller,  John  Miller  and 
John  C.  Miller,  without  giving  date  to  such  original 
lease.  The  identification  of  the  land  is  claimed  by  its 
description  in  these  deeds,  and  as  coming  from  Christian 
Simmons. 

After  a  cross-examination  of  Mr.  Wooster,  one  of  the 
plaintiff's  witnesses,  by  the  defendant,  he  was  re-exam- 
ined by  the  plaintiff  and  asked,  "What  do  you  know 
about  the  Standart  Miller,  John  Miller  and  John  C. 
Miller  lease?"  Answer — "Could  not  find  any  such; 
there  is  no  such  lot  of  land  lying  in  the  neighborhood 
of  this  lease  to-day  by  actual  survey.  I  took  Mr.  Pat- 
ton,  surveyor  from  Troy,  to-day,  and  I  find  that  the  lot 
described  in  the  complaint  lies  in  the  boundaries  of  the 
Abram  Peek  lease."  The  defendant  objected  to  this 
testimony  as  incompetent ;  the  court  overruled  the  ob- 
jection, and  the  defendant  excepted. 

At  the  close  of  the  testimony  the  defendant  requested 
the  court  to  hold  and  instruct  the  jury,  that  the  evi- 
dence failed  to  show  that  the  land  owned  by  the  defen- 
dant was  any  part  of  the  land  claimed  by  the  plaintiff ; 
and  that  the  defendant  was  entitled  to  their  verdict. 
The  court  refused  to  so  hold  and  instruct  the  jury,  and 
the  defendant  excepted. 

The  defendant  then  requested  the  court  to  submit  the 
question  to  the  jury  upon  the  evidence  in  the  case,  to 
find  whether  the  land,  owned  and  occupied  by  the  defen- 
dant, was  the  land  claimed  by  the  plaintiff,  or  any  part 
thereof.  The  court  refused  to  submit  the  question  to 
the  jury,  and  the  defendant  excepted. 

The  defendant  then  requested  the  court  to  hold  that 
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the  alleged  rents  had  been  released  and  discharged  or 
extinguished,  and  the  premises  held  adversely  thereto 
by  the  defendant,  and  to  so  instruct  the  jury  and  direct 
a  verdict  for  the  defendant.  Thjp  court  refused  to  so 
liold  and  instruct  the  jury,  and  the  defendant  excepted. 

The  defendant  then  requested  the  conrc  to  submit  the 
question  to  the  jury,  upon  the  evidence  in  the  case,  to 
find  whether  or  not  the  premises  were  held  by  the  de- 
fendant adversely  to  the  claim  of  the  plaintiff,  and 
released  and  discharged  of  the  rents  claimed.  The  court 
refused  to  submit  the  question  to  the  jury,  and  the  de- 
fendant excepted. 

The  defendant  then  requested  the  court  to  decide  as  a 
matter  of  law,  and  to  instruct  the  jury,  that  the  plaintiff 
was  not  the  owner  of  the  premises  claimed,  and  had  no 
title  thereto,  and  that  the  defendant  was  entitled  to  their 
verdict.  The  court  refused  to  so  hold  and  instruct,  and 
the  defendant  excepted. 

The  defendant  then  requested  the  court  to  hold  and 
instruct  the  jury,  that  the  defendant  was  the  owner  of 
the  premises  in  his  occupation  at  the  time  of  the  com- 
mencement of  the  action,  and  entitled  to  a  verdict  in  his 
favor.  The  court  refused  to  so  hold  and  instruct  the 
jury,  and  the  defendant  excepted. 

The  defendant  then  requested  the  court  to  submit  the 
evidence  to  the  jury  to  find,  as  a  question  of  fact,  whether 
the  plaintiff  or  the  defendant  was  the  owner  of  the  prem- 
ises at  the  commencement  of  the  action.  The  court 
refused  to  submit  the  question  to  the  jury,  and  the  de- 
fendant excepted. 

The  court  then  instructed  the  jury  that  the  plaintiff 
was  entitled  to  recover  possession  of  the  premises,  and 
the  defendant  excepted.  The  jury  so  returned  their  ver- 
dict as  instructed  ;  and  the  court  ordered  that  judgment 
be  entered  thereon  in  favor  of  the  plaintiff. 

If  we  are  to  take  the  case  as  true,  there  was  in  proof 
a  regular  transfer  of  title  and  interest  from  Van  Rens- 
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selaer  in  the  Peek  contract,  which  had  come  to  and  vested 
in  the  plaintiff  before  suit  brought.  Tins  claim  of  title, 
with  possession  of  the  property,  is,  at  least,  prima facie 
evidence  that  the  possession  was  under  that  title,  and 
becomes  actual  evidence  of  the  fact  of  possession  under 
that  title,  when  the  last  regular  grantee  in  the  line  claims 
the  title,  and  demands  the  rent  reserved  of  the  possessor, 
and  receives  from  the  tenant  in  possession  a  recognition 
of  his  right,  by  a  promise  from  him  to  pay  the  rent. 

What  then  is  the  evidence  by  which  it  is  claimed  that 
the  plaintiff's  title  is  overcome  ? 

It  is  claimed  by  the  defendant,  through  another  chain 
of  title,  from  the  same  common  source.  But  in  this  he 
fails  for  want  of  connection  with  the  common  source. 
He  traces  this  chain  no  farther  back  than  to  the  heirs  of 
Christian  Simmons,  in  the  years  1850  and  1851.  True, 
those  deeds  do  recite  that  the  premises  had  theretofore' 
been  conveyed  by  Stephen  Van  Rensselaer,  the  common 
source  of  title,  to  the  Millers  ;  but  this  recital  does  not 
estop  the  plaintiff.  He  is  not  a  privy  in  the  estate  flow- 
ing through  that  chain  of  title,  if  such  title  ever  existed. 
The  defendant,  arid  his  successive  grantors,  are  strangers 
to  the  plaintiff's  chain.  To  defeat  the  plaintiff  he  was 
bound  to  connect  his  grantors  with  the  Peek  estate,  or 
to  show  that  the  land  described  in  the  complaint  is  no 
part  of  the  Peek  estate.  He  did  not  do  this  on  the  trial ; 
and  stopping  when  he  did,  he  gave  no  evidence  tending 
to  prove  either  of  these  facts.  He  did  not  prove  that 
the  defendant  or  his  grantors  were  privies  in  blood, 
privies  in  estate,  or  privies  in  law  with  the  plaintiff  and 
his  grantors.  And  if,  indeed,  both  chains  of  title  could 
have  been  traced  to  the  same  source  by  regular  lines  of 
conveyance,  it  would  doubtless  have  been  necessary, 
even  then,  for  the  defendant  to  have  shown  his  title  was 
anterior  in  date,  to  that  of  the  plaintiff,  to  have  defeated 
him. 

If  we  are  right,  in  this  view  of  the  law,  the  judge  cor- 
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rectly  refused  to  charge  the  jury  as  asked,  in  the  two 
first  requests  to  charge. 

In  the  defendant's  third  request  of  the  judge,  his 
proposition  was  compound;  "first,  that  the  alleged 
rents  had  been  released,  discharged,  or  extinguished." 
There  was  no  evidence  of  this  in  the  case  ;  and  the  judge 
could  not,  therefore,  so  hold.  This  could  only  be  done 
by  the  real  owner.  It  could  not  be  done  except  by  Van 
Rensselaer,  while  he  was  the  landlord,  or  by  some 
grantee,  heir,  or  assignee,  afterwards.  The  other  part 
of  the  defendant's  request  to  charge,  "  that  the  premises 
were  held  adversely  thereto  by  the  defendant,  and  to  so 
instruct  the  jury,  and  direct  a  verdict  for  the  defendant," 
seems  to  be  based  upon  the  first  part  of  the  proposition, 
and  must  fall  with  it.  The  distinct  question  of  adverse 
holding  is  presented  in  the  next  proposition  to  charge, 
which  was  also  a  compound  proposition  ;  first,  to  sub- 
mit it  to  the  jury  to  find  whether  or  not  the  premises 
were  held  by  the  defendant  adversely  to  the  claim  of  the 
plaintiff,  and  released  and  discharged  of  the  rents. 
There  was  no  such  evidence  in  the  case  as  would  author- 
ize the  judge  so  to  charge.  The  claim  of  the  defendant, 
under  title  shown,  was  less  than  twenty  years  ;  nor  did 
he  show  its  occupation,  cultivation  or  improvement, 
as  required  by  statute.  He  set  up  no  claim  of  holding 
adversely,  in  his  answer  ;  and  according  to  section  81  of 
the  Code,  the  plaintiff  was  to  be  presumed  to  have  been 
in  possession  within  the  time  required  by  law,  and  that 
the  defendant  was  holding  under  his  title.  The  judge 
correctly  refused  to  charge  and  submit  to  the  jury,  as 
requested. 

The  three  remaining  propositions,  which  the  judge  was 
requested  to  charge,  are  without  merit,  and  do  not  call 
for  discussion.  There  was  no  conflict  of  fact  in  the  evi- 
dence which  required  a  submission  to  the  jury. 

The  only  remaining  question,  to  be  examined,  is  the 
overruling,  by  the  judge,  of  the  objection  of  the  defend- 
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ant,  of  the  testimony  of  Mr.  Wooster,  at  the  end  of  the 
case.  The  objection  was  general ;  it  did  not  specify  the 
portion  objected  to  ;  and  if  it  applies  to  all  of  his  testi- 
mony, it  was  not  good  as  a  general  objection,  because  a 
part  of  the  testimony  was  unobjectionable.  Besides,  it 
was  not  a  motion  to  strike  out  the  evidence,  but  an  ob- 
jection to  evidence  already  given,  as  incompetent.  The 
testimony  itself  was  competent,  though  the  witness  might 
not  have  been  competent  to  give  that  character  of  evi- 
dence. The  objection  was  not  sufficiently  specific,  or  in 
proper  form,  to  meet  the  case.  The  same  witness  had 
in  an  earlier  stage  of  the  trial  testified,  in  effect,  to  the 
same  fact,  and  to  which  the  like  objection  had  been 
made ;  and  I  am  inclined  to  think  the  testimony  was 
without  legal  objection,  if  the  objection  was  in  due  form. 
The  witness  had  testified  that  he  knew  the  location  of 
the  premises  described  in  the  Peek  lease,  and  knew  the 
adjoining  lots.  The  lease  before  that  had  been  in  evi- 
dence. He  was  then  asked  whether  the  lot  described  in 
the  complaint  was  a  part  of  the  Peek  lease,  and  he  an- 
swered that  it  was.  This  is  a  fact  that  any  witness  was 
legally  competent  to  answer  who  was  acquainted  with 
the  land,  and  the  adjoining  lands,  its  description  and 
locality  as  connected  with  the  other  farms  or  monuments. 
I  do  not  think  there  was  any  error  in  these  rulings,  if 
the  objection  had  been  made  specific,  and  in  due  form. 
I  think  the  plaintiff  is  entitled  to  judgment. 

MILLER,  P.  J.,  concurred. 
PARKER,  J.,  concurred  in  the  result. 

Judgment  for  the  plaintiff. 

[THIRD  DEPARTMENT,  GENERAL  TERM  at  Binghamton,  December  2, 
1873.     Miller,  P.  Potter  and  Parker,  Justices.] 
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In  an  action  for  libel,  private  letters,  written  to  the  plaintiff  by  the  defendant, 
tending  to  show  that  the  libel  was  published  with  hypocritical  and  vicious 
motives,  are  admissible  to  show  malice.  Malice  can  be  shown  by  circum- 
stances connected  with  facts. 

In  an  action  for  publishing  a  libel  which  the  defendant  claimed  had  been  sent 
to  him,  anonymously,  through  the  post  office,  by  some  other  person,  with  a 
request  that  he  would  send  the  same  to  the  plaintiff,  secretly,  the  defendant 
offered  to  prove,  by  a  witness  who  was  not  an  expert,  that  the  address  upon 
the  envelope  containing  the  libel  was  not  in  the  handwriting  of  the  defen- 
dant. Held,  that  this  testimony  was  properly  rejected ;  the  best  evidence, 
npon  that  subject,  being  the  testimony  of  the  defendant  himself. 

A  witness  cannot  swear  to  general  character,  unless  he  knows  it.  This  knowl- 
edge is  a  thing  acquired  by  time,  and  by  the  general  speech  of  the  people 
who  know,  and  who  have  the  opportunity  of  knowing,  and  of  forming  an 
opinion  from  that  knowledge. 

THIS  is  an  appeal  from  a  judgment  rendered  at  the 
Greene  county  circuit,  and  from  an  order  denying 
a  motion  for  a  new  trial. 

The  action  was  for  libel,  which  consisted  in  sending 
two  letters  to  one  Mrs.  Kurd,  a  sister  of  the  plaintiff, 
containing  indecent  and  unwarranted  aspersions  upon 
the  plaintiff's  conduct,  and  calculated  to  ruin  her  char- 
acter. The  first  of  these  letters  purports  to  be  written 
at  Oak  Hill,  August  23,  1867,  and  the  last  at  Oak  Hill, 
September  10,  1867.  They  were  deposited  in  the  post 
office  at  Oak  Hill,  and  post-marked  at  or  about  the  time 
they  purport  to  bear  date,  inclosed  in  an  envelope 
directed  to  Mrs.  Hurd,  at  Oak  Hill,  who  received  them 
within  a  day  or  two  thereafter. 

The  action  was  tried  at  a  circuit  court  in  Greene 
county,  before  a  jury,  who  rendered  a  verdict  in  favor 
of  the  plaintiff  for  $500.  All  the  necessary  and  mate- 
rial facts  are  sufficiently  stated  in  the  opinion. 

Olney  &  King,  for  the  plaintiff. 
Oivens  &  Osborn,  for  the  defendant. 
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By  the  Court,  P.  POTTER,  J.  So  much  of  the  motion, 
at  Special  Term,  for  a  new  trial,  as  was  based  upon  the 
grounds  of  surprise  and  of  newly  discovered  evidence 
was  correctly  disposed  of  by  the  judge.  The  opposing 
affidavits  were  contradictory  to  such  an  extent  that  the 
weight  of  evidence  demanded  the  decision  that  was 
made,  by  the  order  appealed  from.  The  other  grounds 
of  the  motion  are  legitimately  included  in  the  appeal 
from  the  judgment  upon  the  case  made  and  settled  for 
that  purpose. 

The  action  is  for  a  libel.  The  language  of  the  letters  is 
clearly  libellous  ;  they  had  publication  by  the  sending 
them  to  Mrs.  Hurd,  the  sister  of  the  plaintiff.  And  it 
is  not  controverted,  now,  that  the  defendant  gave  them 
circulation  by  sending  them  to  Mrs.  Hurd  through  the 
post  office,  so  that  the  responsibility  was  thrown  upon 
the  defendant  to  defend,  either  by  a  justiiication,  which 
he  did  not  attempt,  or  to  mitigate  the  damages  by  evi- 
dence of  want  of  malice,  or  of  acting  with  good  inten- 
tions towards  the  plaintiff  in  the  publication  of  the 
libels. 

The  defendant  attempted  to  mitigate  the  damages, 
first,  by  showing  that  there  existed  nothing  but  kind- 
ness and  good  feeling  between  himself  and  the  plaintiff  ; 
that  there  was  a  relationship  between  them,  the  plain- 
tiff being  the  widow  of  the  brother  of  the  defendant's 
wife  ;  that  the  parties  were  both  members  of  the  same 
church,  the  Episcopal,  and  the  defendant  an  officer 
(warden)  of  the  church.  He  further  attempted  to  show 
that  the  two  libellous  notes  were  sent  to  him  through 
the  post  office  anonymously,  with  a  request  that  he 
would  send  them  to  Mrs.  Hurd,  secretly  ;  that  he  so 
sent  them  as  requested,  without  knowing  the  contents. 

Whether  the  defendant  made  out  these  defences  or 
not,  he  was  technically  responsible  for  the  publication 
of  the  libels;  he  put  them  in  circulation  to  the  prejudice 
of  the  plaintiff;  he  inilict.'d  the  injury,  and  was  bound 
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to  atone  for  it ;  severely  if  done  with  evil  intent,  with 
less  severity  if  done  innocently.  The  intent  was  a  ques- 
tion for  the  jury.  The  opinion  formed  by  the  jury  is 
made  manifest  by  their  verdict.  There  is  evidence  in 
the  case,  which,  if  believed  by  them,  fully  justified  the 
verdict  they  rendered.  The  defendant  insists  the  ver- 
dict is  against  the  weight  of  evidence  ;  in  this,  doubtless, 
he  means  in  its  amount. 

The  plaintiff's  counsel,  on  the  trial,  attempted  to  prove 
an  evil  motive  on  the  part  of  the  defendant,  by  showing 
that  he  attempted  to  prevent  the  plaintiff's  removal 
from  her  residence  in  Greene  county  to  Syracuse;  and 
that  he  had  sought,  on  various  occasions,  to  have  pri- 
vate meetings  himself  with  her,  and  promising  her 
favors  and  presents  if  she  would  so  meet  him  and  con- 
sent to  his  wishes,  from  which  it  was  attempted  to  de- 
duce a  reason  for  his  desiring  her  to  remain  near  him. 
This  evidence  and  its  deductions  would  only  be  legiti- 
mate upon  the  theory  that  the  defendant  himself  wrote 
the  libellous  letters. 

Upon  the  question  of  fact,  whether  the  defendant 
himself  wrote  the  letters  in  question,  there  was  much 
evidence,  and  such  a  conflict  of  evidence  as  to  carry  the 
point  beyond  the  duty  of  the  court,  to  reverse  a  finding 
of  a  jury.  Ten  witnesses  swore  to  the  belief  that  the 
letters  were  in  the  defendant's  handwriting.  And  while 
an  equal  number  of  witnesses  were  Of  a  contrary  opin- 
ion, it  still  presents  a  case  in  which  no  precedent  could 
be  found  to  authorize  a  court  to  reverse  a  finding  of  a 
jury  as  being  against  the  weight  of  evidence,  or  if  even 
against  the  weight,  not  against  such  a  preponderance  of 
weight  as  makes  it  the  duty  of  a  court  of  review  to  in- 
terfere ;  and  yet  it  must  be  conceded  that,  taking  the 
defendant's  side  of  the  case  alone,  or  perhaps  looking  at 
it  with  the  eye  of  his  counsel  fully  imbued  with  the  good 
faith  of  his  client,  and  weighing  testimony  with  all  the 
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sympathy  begotten  by  that  faith,  it  appears  strange  that 
a  jury  should  have  been  so  impressed. 

The  reviewing  court  looks  upon  the  case  divested  of 
such  sympathies,  and  is  bound  to  follow  well  settled 
rules,  established  to  control  its  action. 

Our  further  duty  in  this  case  is  to  examine  the  rulings 
of  the  judge  on  the  trial,  and  the  exceptions  thereto,  and 
his  charge  to  the  jury  and  refusals  to  charge,  and  the 
exceptions  taken,  to  see  if  any  errors  have  been  com- 
mitted therein.  The  first  objections  raised  on  the  argu- 
ment, to  the  rulings  of  the  judge,  are  his  admissions  of 
evidenc-'  given,  by  the  plaintiff,  to  prove  propositions 
made  by  the  defendant  to  the  plaintiff  by  letter  to  meet 
him  privately  at  designated  places,  and  promising  that 
she  and  her  children  should  never  want,  &c. ;  to  go  with 
him  to  Clarksville,  and  to  stay  with  him  there  while  he 
was  hunting,  he  proposing  to  pay  her  board  ;  in  his 
attempts  also  to  dissuade  her  from  going  to  Syracuse, 
&c.  These  letters  had  been  destroyed,  as  the  plaintiff 
testified,  at  the  defendant's  request.  The  counsel  for 
the  defendant  objected  to  the  contents  of  these  letters, 
severally,  as  immaterial,  irrelevant  and  incompetent ; 
the  objections  were  overruled,  and  the  defendant  ex- 
cepted,  and  the  motions  to  strike  out  the  evidence  of  the 
contents  of  these  letters  severally  were  denied. 

The  contents  of  these  letters  could  be  proved  by 
parol,  after  their  destruction,  if  the  contents  were  either 
material,  relevant  or  competent.  It  appears  to  me  that, 
taken  altogether,  these  letters  did  contain  relevant  evi- 
dence. The  matter  charged  as  libellous  had  for  its  ob- 
ject, clearly,  one  of  two  things,  either  a  motive  to 
protect  her  character  from  a  suspicion  or  charge  of  un- 
chastity,  or  to  prevent  her  departure  from  her  then 
residence,-  and  perhaps  the  latter  motive,  to  prevent 
the  former,  but  in  both  are  found  the  distinct  charge  of 
unchaste  conduct.  At  the  time  this  evidence  was 
offered,  it  had  been  proved  that  the  defendant  was 
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certainly  the  publisher,  and  there  was  evidence  of  his 
being  the  writer  of  the  libels.  It  would  clearly  be  evi- 
dence of  aggravation  and  malice,  if  it  was  shown  that 
the  defendant,  in  his  private  letters  to  Jher,  had  mani- 
fested no  such  high  regard  for  her  chastity,  as  the  libels 
would  s.'cin  to  be  the  evidence  of;  or  in  oilier  words, 
the  libels  were  published  with  hypocritical  and  vicious 
motives.  Malice  can  be  shown  by  circumstances  con- 
nected with  facts. 

The  next  objection  is  to  the  ruling  of  the  judge  upon 
the  testimony  of  George  C.  Lee,  a  witness  for  the  defen- 
dant. The  counsel  proposed  to  prove  by  this  witness 
whether  the  envelopes,  in  which  the  libels  came  to  the 
defendant,  and  the  direction  to  the  defendant  inside  of 
such  envelopes,  and  the  libellous  letters,  were  all  in  the 
same  hand  writing.  The  objection  was  to  the  proof  of 
the  handwriting  upon  the  envelopes  directed  to  the  de- 
fendant. The  judge  rejected  the  evidence,  but  not,  as 
he  stated,  on  the  ground  that  the  witness  was  not  an 
expert.  The  objection  to  the  testimony  was  sustained, 
and  the  defendant  excepted.  I  think  this  ruling  was 
right,  by  the  law  of  evidence.  If  this  proof  would 
have  helped  the  defendant's  case,  it  would  have  a  cor- 
responding influence  to  injure  that  of  the  plaintiff. 
This  was  a  kind  of  proof  that  the  defendant  himself 
could  make,  or  equally  well  cause  to  be  made  by 
another  for  his  own  advantage  ;  he  would  thus  possess 
the  advantage  of  manufacturing  the  evidence  that 
would  acquit  him.  Th(?  proof,  therefore,  that  it  was 
not  the  defendant's  handwriting,  by  an  expert,  or  per- 
son other  than  the  defendant,  ought  not  to  be  allowed. 
The  best  evidence  would  be  the  defendant  himself,  who 
might  testify  that  he  neither  wrote  it,  nor  caused  it  to  be 
written;  for  if  he  did  the  latter,  while  he  would  be 
equally  liable  for  the  act,  he  might  have  the  benefit  of 
th'-  evidence  offered,  and  he,  who  only  perhaps  could 
inform  whose  handwriting  it  was,  might  omit  to  be 


BINGHAMTOX—DECEMBER,  1873.  129 

Cheritree  v.  Roggcn. 

sworn  himself  and  secondary  evidence  be  admitted. 
As  the  case  then  stood,  I  think  the  ruling  was  right. 
It  would  not  at  all  follow  that  because  the  envelope 
was  in  the  same  or  a  different  handwriting,  the  libel 
was  not  his.  Upon  the  plaintiffs  theory  of  the  case,  as 
it  then  stood  proved,  the  defendant  had  concocted  the 
libels,  and  had  them  placed  in  the  post  office,  directed 
to  himself,  and  had  received  them  from  the  post  office 
in  the  envelopes  he  had  prepared.  It  was  this  theory 
which  he  was  called  upon  to  defend  and  disprove  ;  it 
did  not  help  to  disprove  it  that  the  envelope  was  in  any 
particular  handwriting,  nor  that  it  was  in  the  same 
handwriting  as  the  libels. 

The  next,  and  only  further  objection  to  the  ruling  of 
the  judge  complained  of,  is  that  upon  the  questions 
put  to  a  witness  called  to  impeach  Frank  Graham,  a 
a  witness  for  the  plaintiff,  as  follows:  Q.  "Do  you 
know  this  boy,  Frank  Graham  ?"  A.  "  I  know  him  by 
sight."  Qi  "Have  you  heard  him  talked  about  by  the 
community?"  A.  "I  did  a  year  ago  last  summer." 
Q.  "  Have  you  heard  people  speak  of  his  general  char- 
acter?" A.  "I  did  then."  Q.  "From  what  people 
said  of  him,  what  is  his  general  character,  good  or 
bad?"  Court.  "How  long  have  you  known  him?" 
A.  "I  knew  him  then,  I  never  saw  him  before  or  since 
until  this  court."  Court.  "How  long  before  this 
trial?"  A.  "This  was  in  1867,  in  the  month  of  June, 
a  year  ago  last  summer."  Court.  "Did  you  learn  his 
general  character?"  A.  "I  don't  know  that  I  did." 
Court.  "Was  it  at  the  place  where  you  lived  that  you 
heard  these  people  talk?"  A.  "No  sir,  that  was  at 
Oak  Hill."  Court.  "How  far  is  it  from  where  you 
reside?"  A.  "Three  miles  and  a  half."  Court.  "I 
don't  think  that  is  general  character  at  all.  The  trans- 
actions that  arise  and  surround  a  particular  case  don't 
make  general  character."  To  which  ruling  and  decision 
the  defendant's  counsel  excepted.  Counsel  for  defen- 
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dant.  "I  propose  to  show  that  on  a  given  day  in  1867 
numerous  persons  residing  at  Oak  Hill  stated  in  wit- 
ness' hearing  that  Frank  Graham's  general  character 
was  bad."  Court.  "I  don't  think  that  it  will  do." 
And  the  court  excluded  the  evidence  so  offered,  and  the 
defendant's  counsel  excepted. 

It  is  a  very  simple  proposition,  and  sound  as  it  is 
simple,  that  a  witness  cannot  swear  to  general  character, 
unless  he  knows  it.  This  knowledge  is  a  thing  acquired 
by  time,  and  by  the  general  speech  of  the  people  who 
know,  and  who  have  the  opportunity  of  knowing  and 
of  forming  an  opinion  from  that  knowledge.  The  witness 
neither  knew  the  person  attempted  to  be  impeached,  or 
his  general  character,  nor  was  there  any  evidence  that 
the  person  so  speaking  knew.  If  the  fact  that  a  few  or 
a  number  of  persons,  on  a  single  occasion,  speak  ill  of 
another,  in  the  absence  of  evidence  that  the  persons  so 
speaking  knew  the  person  they  were  speaking  of,  were 
sufficient  to  establish  character,  few  persons  could  be 
found  to  pass  that  ordeal  unharmed  in  reputation.  The 
ruling  of  the  judge  was  right. 

There  were  no  exceptions  to  the  charge  of  the  judge. 
On  a  full  examination  of  the  case  I  do  not  find  any 
error  that  requires  a  reversal.  The  judgment  should 
be  affirmed,  and  also  the  order  appealed  from. 

Judgment  and  order  affirmed. 

[THIRD  DEPARTMENT,  GENERAL  TERM  at  Binghamton,  December  8, 
1873.  Miller,  Potter  and  Parker,  Justices.] 


BROOKLYN— DECEMBER,  1878.  131 


AITKEN  vs.  MEYER. 

The  plaintiff,  having  in  his  possession  certain  papers  upon  which  he  claimed 
a  lien  for  money  loaned  to  P.  <fe  S.  for  the  defendant,  P.  <fe  S.  borrowed  of  the 
defendant  his  check,  and  passed  the  same  to  the  plaintiff  to  discharge  the  debt 
and  obtain  possession  of  the  papers,  the  defendant  knowing,  at  the  time  of 
delivering  the  check,  that  it  was  to  be  used  by  P.  <fe  S.  Held,  that  these 
facts  constituted  the  plaintiff  a  bona  fide  holder  of  the  check. 

Held,  also,  that  it  was  entirely  immaterial  that  the  check  was  made  payable  to 
P.  <fe  S.  That  it  was  sufficient  that  the  plaintiff  had  possession  of  papers 
upon  which  he  claimed  a  lien,  and  that  he  took  the  check,  and  in  considera- 
tion thereof  delivered  up  the  papers. 

APPEAL,  by  the  defendant,  from 'a  judgment  en- 
tered upon  the  report  of  a  referee.     The  action 
was  upon  a  check  made  by  the  defendant,  payable  to 
the  order  of  Peters  &  Schierloh,  and  indorsed  by  them  to 
the  plaintiff. 

By  the  Court,  PRATT,  J.  There  is  no  exception  to  any 
finding  of  fact,  and  each  fact  found  is  material  to  the 
decision  of  the  case.  The  plaintiff  had  in  his  possession 
certain  papers  upon  which  he  claimed  a  lien  for  money 
loaned  to  Peters  &  Schierloh  for  the  defendant,  and  the 
check  in  suit  was  borrowed  by  them  of  the  defendant 
and  passed  to  the  plaintiff  to  discharge  that  debt  and 
obtain  possession  of  the  papers.  The  defendant  knew, 
when  he  delivered  the  check,  that  it  was  to  be  so  used 
by  Peters  &  Schierloh. 

These  facts  constituted  the  plaintiff  a  bona  fide  holder 
of  the  check  in  suit.  It  is  entirely  immaterial  that  the 
check  was  made  payable  to  Peters  &  Schierloh.  It  is 
sufficient  that  the  plaintiff  had  possession  of  papers  upon 
which  he  claimed  a  lien,  and  that  he  took  the  check, 
and  in  consideration  thereof  delivered  up  the  papers. 

The  referee  was  correct  in  holding  that  the  burthen  of 
proof  was  upon  the  defendant,  after  the  plaintiff  had 
produced  the  check. 

Neither  are  the  exceptions  to  the  admission  of  evi- 
dence well  taken. 
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All  the  material  facts  are  admitted  or  proved  by  evi- 
dence that  is  unobjectionable. 
The  judgment  must  be  affirmed  with  costs. 

Judgment  affirmed. 

[SECOND  DEPARTMENT,  GENERAL  TERM  at  Brooklyn,  December  8, 1873. 
Bwrna/rd,  Tappen  and  Pratt,  Justices.] 
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Where,  by  the  terms  of  an  executory  agreement,  the  delivery  of  goods  is  to  be 
at  a  specified  place,  to  a  specified  person,  who,  as  between  him  and  the  buyer, 
is  not  authorized  to  inspect  the  goods,  but  has  a  general  authority  to  receive, 
weigh  and  forward  such  goods  as  the  purchaser  sends,  and  goods  are  in  fact 
received  by  the  agent  and  by  him  consigned  to  another  agent  of  the  buyer, 
at  a  distant  place  for  sale,  the  purchaser  will  be  held  to  have  accepted  the 
goods,  and  is  precluded,  in  the  absence  of  fraud,  from  subsequently  calling 
in  question  the  quantity,  or  quality,  of  the  property  sold,  in  an  action 
brought  by  the  vendor,  for  the  contract  price. 

It  seems  that  it  is  the  duty  of  the  purchaser  of  an  article  of  merchandise  which, 
in  its  nature,  is  open  to  ready  inspection,  and  which  is,  by  the  terms  of  the 
contract  of  sale,  to  be  delivered  at  a  specified  place,  to  provide  for  the  in- 
spection of  the  commodity  before  it  has  been  transported  from  the  place  of 
delivery,  in  pursuance  of  the  buyer's  directions. 

The  defendant  contracted  with  the  plaintiff  for  all  the  cheese  the  latter  should 
make,  in  his  dairy,  during  a  specified  term,  the  cheese  to  be  delivered  to  A., 
an  agent  of  the  defendant  at  D.,  who  had  instructions  from  the  defendant  to 
receive  such  cheese  as  should  be  sent  to  him,  and  to  weigh  and  forward  the 
same  to  the  defendant's  agent  or  consignee,  in  New  York,  for  sale.  Under 
this  contract  a  quantity  of  cheese  was  received  from  the  plaintiff,  by  A.,  and 
was  by  him  weighed  and  forwarded  to  New  York  in  pursuance  of  the  defen- 
dant's directions.  Held,  that  there  was  a  delivery  and  acceptance  of  the 
cheese.  That  it  was  an  article  that  could  be  inspected,  and  its  quality  ascer- 
tained ;  and  this  should  have  been  done,  at  A.'s  warehouse.  And  that  after 
the  goods  had  been  accepted  by  the  purchaser's  agent,  and  forwarded  to 
New  York,  it  was  too  late  for  the  defendant  to  raise  any  question  as  to  the 
quality  of  the  cheese. 

APPEAL,  by  the  defendant,  from  a  judgment  en- 
tered upon  the  report  of  a  referee. 
The  action  was  brought  to  recover  a  balance  of  pur- 
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chase-money  claimed  as  due  upon  a  sale  and  purchase 
of  a  quantity  of  cheese.  The  complaint  alleged  the  sale 
and  delivery  by  the  plaintiff  to  the  defendant,  at  divers 
times  during  the  summer  and  fall  of  the  year  1857,  of 
large  quantities  of  cheese,  at  a  specified  price  per  pound. 
The  answer,  in  addition  to  a  general  denial  of  the  alleged 
contract,  and  a  plea  of  payment,  set  up  an  agreement 
between  the  parties  that  such  cheese  as  should  be 
delivered  by  the  plaintiff  should  be  of  a  good  and  mer- 
chantable quality,  and  charged  a  breach  of  such  agree- 
ment, and  alleged  that  the  cheese  which  had  been 
delivered  was  of  little  or  no  value.  The  answer  also 
contained  a  plea  of  accord  and  satisfaction. 

On  the  hearing  before  the  referee,  the  plaintiff  proved 
that  an  executory  agreement  was  entered  into,  between 
the  parties,  in  August,  1857,  by  which  the  defendant 
agreed  to  take,  of  the  plaintiff,  such  cheeses  as  he  then 
had  on  hand,  to  the  number  of  about  seventy,  and  such 
others  as  he  should  thereafter  make  in  his  dairy  prior 
to  the  20th  day  of  October  of  that  season  ;  for  all  of 
which  the  defendant  was  to  pay  at  the  rate  of  nine  cents 
per  pound.  The  cheese  was  to  be  put  up  in  boxes  by 
tjie  plaintiff  and  to  be  delivered  as  soon  as  it  should  be- 
come four  weeks  old,  at  the  warehouse  of  George  M. 
Abell  in  Dunkirk,  the  price  to  be  paid  on  delivery. 
The  cheese  was  shown  to  have  been  taken  to  the  place 
designated  in  the  contract,  in  parcels,  at  different  times 
during  the  summer  and  fall  of  the  same  year.  The  last 
load,  consisting  of  thirty-three  boxes,  weighing  3,087 
pounds,  was  deposited  at  the  warehouse  on  the  27th  of 
November,  1857.  Abell  was  present  at  the  time,  and 
gave  his  receipt  in  the  following  form  : 

"  Received  from  H.  G.  Pease,  in  store,  for  T.  D.  Copp, 
thirty  three  boxes  cheese.  33  boxes,  3,391 — 304. 

Nov.  27,  1857.  GEO.  M.  ABELL." 

The  giving  of  the  receipt  in  evidence  was  objected  to 
by  the  defendant  as  hearsay  evidence,  but  the  objection 
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was  overruled.  The  cheese  was,  shortly  after  delivery, 
forwarded  by  Abell  to  the  defendant's  consignee  in  New 
York  for  sale ;  some  of  it  was  marked  "  forward,"  at  the 
time  of  delivery,  by  Abell.  The  business  of  Abell  was 
that  of  a  forwarder  at  Dunkirk.  It  was  admitted  by  the 
parties  that  all  of  the  cheese,  excepting  the  last  lot,  had 
been  paid  for  by  the  defendant  at  the  contract  price ; 
and  that  Abell  was  the  agent  of  the  defendant  to  receive 
the  cheese.  The  delivery  of  the  last  load  was  shown  to 
have  been  delayed  by  the  plaintiff  in  pursuance  of  in- 
structions on  the  part  of  the  defendant.  The  defendant 
was  extensively  engaged  as  a  buyer  of  butter  and  cheese 
in  the  county  of  Chautauqua.  There  never  had  been 
any  offer  to  return  any  part  of  the  cheese  delivered. 

The  defendant  then  offered  to  show  on  a  cross-exam- 
ination of  the  plaintiff,  who  had  been  made  a  witness  in 
his  own  behalf,  that  the  quality  of  the  cheese  last  deliv- 
ered was  bad,  and  that  it  had  been  manufactured  after 
the  1st  day  of  October,  a  time  which  the  defendant 
claimed,  and  offered  to  prove,  was  the  limit  of  the  period 
for  making  cheese  under  the  contract.  The  plaintiff 
objected  to  the  evidence,  on  the  ground  that  an  accept- 
ance of  the  cheese  by  the  defendant  had  precluded  him, 
from  objecting  to  its  quantity  or  quality;  and  that  the 
offered  evidence  was  therefore  inadmissible.  The  court 
sustained  the  objection. 

The  plantiff  having  rested  his  case,  the  defendant 
testified  on  his  part,  and  introduced  other  evidence  to 
show,  that  the  contract  made  between  the  parties  only 
included  the  cheese  made  prior  to  October  1st.  He  then 
made  several  offers  of  evidence  to  which  the  plaintiff 
objected,  and  which  the  referee  finally  consented  to 
hear,  under  a  ruling  that  if  he  should  ultimately  decide 
that  the  evidence  was  incompetent  it  should  be  consid- 
ered as  excluded  by  him  under  the  objections  made, 
reserving  to  the  defendant  his  privilege  of  exception. 
The  defendant  then  gave  evidence  that  the  last  thirty- 
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three  boxes  of  cheese  were  badly  cured,  and  a  portion 
of  the  contents  were  made  after  October  1st.  That  Abell 
was  a  forwarder  ;  that  his  authority  was  to  receive  such 
cheese  as  the  defendant  sent  him,  to  weigh  it  and 
forward  it  to  its  destination  ;  that  the  defendant  got  in- 
formation, in  December,  1857,  from  his  consignee  in 
New  York,  that  this  lot  of  cheese  which  had  been  sent 
was  unmerchantable  ;  that  soon  after  the  receipt  of  this 
intelligence,  on  meeting  the  plaintiff,  he  directed  his  at- 
tention to  the  matter.  The  plaintiff  had  called  to  arrange 
for  the  payment  of  a  note  and  told  him  to  go  on  and 
pay  the  note,  and  he  would  do  what  was  right  about  the 
cheese.  The  agency  of  the  consignee  in  New  York  was 
proved  to  have  been  nothing  more  than  that  of  a  gen- 
eral commission  merchant.  The  general  quality  of  fall 
cheese  was  shown  to  be  inferior  to  that  of  summer 
cheese ;  and  this  particular  lot  was  sold,  in  the  April 
ensuing,  for  one  cent  per  pound.  All  of  this  evidence 
was  heard  subject  to  the  objection  previously  mentioned 
on  the  part  of  the  plaintiff,  to  the  effect  that  an  accept- 
ance of  the  cheese  had  in  fact  taken  place,  and  that  the 
private  relations  and  dealings  of  the  defendant  with  his 
agents,  and  the  final  results  of  his  purchases  as  profit- 
able or  otherwise  were  irrelevant ;  and  that  the  conver- 
sation with  the  plaintiff  was  immaterial  for  the  same 
reason.  The  referee  decided  to  exclude  the  evidence 
which  had  been  conditionally  admitted,  and  ordered 
judgment  in  favor  of  the  plaintiff  for  $177.83,  the  price 
of  the  thirty-three  boxes  of  cheese,  with  interest  on  that 
amount  to  the  date  of  the  report. 

Obed  Edson,  for  the  appellant.  I.  The  referee  erred 
in  finding  that  the  cheese  had  been  accepted  by  the  de- 
fendant at  the  contract  price.  In  a  contract  for  the  sale 
and  delivery  of  an  article  at  a  future  day,  merchantable 
quality,  such  as  will  at  least  bring  the  average  market 
price,  is  always  intended  and  warranted.  In  executory 
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sales  the  rule  of  caveat  venditor,  and  not  of  caveat 
emptor,  applies.  (Howard  v.  Ryckman,  23  Wend.)  350. 
9  Wend.  28.  Hargous  v.  Stone,  I  Selden,  86.) 

If  the  article  of  merchandise  sold  and  delivered  under 
an  executory  contract  is  accepted  by  the  purchaser,  he 
is  undoubtedly  bound  to  the  contract  price,  (as  in 
Sprague  v.  Blake,  20  Wend.,  61  ;)  otherwise,  however, 
if  there  is  no  acceptance  under  the  contract  or  at  the 
contract  price.  (17  Wend.,  277.  18  Wend.,  462-463. 
Kings  v.  Paddock,  18  Johns.  R.,  141-144.) 

The  purchaser  has  always,  after  the  delivery  and  re- 
ceipt of  merchandise,  a  reasonable  time  in  which  to 
inspect  it,  and  if  within  such  time  he  gives  notice  of  the 
defect  there  is  no  waiver  of  his  right  to  object  to  the 
quantity,  or  quality.  (23  Wend.,  350.  Ely  v.  0' Leary, 
2  E.  D.  Smith,  355.) 

The  facts  in  this  case  do  not  show  that  there  was  any 
inspection  or  acceptance  of  the  cheese  by  the  defendant, 
or  by  Abell,  to  whom  it  was  delivered.  Abell  was  a 
mere  forwarder,  had  no  authority  to  inspect,  and  did 
not  inspect  or  examine  the  cheese.  The  defendant  had 
no  knowledge  of  the  character  or  quality  of  the  article 
delivered. 

II.  The  question  of  acceptance  is  one  of  fact,  depending 
upon  the  intention  of  the  buyer,  the  nature  of  the  goods, 
the  opportunities  for  inspection,  and  the  varying  cir- 
cumstances of  the  case.  It  was  a  disputed  and  material 
question,  and  the  referee  should  have  heard  all  the  evi- 
dence bearing  upon  it.  (See  2  Parsons  on  Contracts, 
324;  23  Wend.,  350.) 

The  referee  should  not  have  excluded  the  defendant's 
testimony  as  to  the  value  and  quality  of  the  cheese. 

James  A.  Allen,  for  the  respondent.  I.  None  of  the 
cheese  was  made  by  the  plaintiff  after  the  contract  time 
had  expired.  The  referee  finds  as  fact,  that  cheese  was 
to  be  taken  by  the  defendant  to  the  2()th  of  October. 
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II.  There  was  an  acceptance  of  the  cheese  by  the  de- 
fendant. Receipts  were  given  to  the  plaintiff  by  the 
agent,  for  the  cheese,  "as  in  store  for  T.  D.  Copp."  It 
was  shipped  soon  after  by  the  agent  to  New  York,  to 
the  defendant1  s  consignee,  without  objection.  There  was 
never  any  offer  to  return  the  cheese.  It  was  sold  in 
March  or  April,  1858.  The  acceptance  may  be  by  an 
agent  as  well  as  by  the  principal.  (Sprague  v.  Blake, 
20  Wend.,  61.)  An  acceptance  takes  place  when  the 
buyer  performs  any  act  manifesting  an  intention  to  re- 
tain possession  of  the  goods.  (Hunt  v.  Hecht,  20  Eng. 
L.  &  E.,  524,  per  Martin,  B.  2  Parsons  on  Cont.,  324, 
327  n.)  He  has  no  right  to  even  passively  retain  the 
goods  beyond  the  time  necessary  to  examine  them.  (2 
Pars,  on  Cont.,  325.)  A  consignment  by  the  agent  to 
whom  delivery  is  made,  to  another  agent  of  the  defen- 
dant, amounts  to  an  acceptance.  (Snow  v.  Warner,  10 
Met.,  132.)  Acceptance  may  be  inferred  from  mere 
lapse  of  time  in  not  returning  the  goods.  Bushnell  v. 
Wheeler,  15  Q.  B,,  442.  Parsons  on  Cont.,  329  n.)  In 
this  case  no  objection  is  pretended  to  have  been  made 
for  months  after  delivery.  On  the  authority  of  Sprague 
v.  Blake  (20  Wend.,  63),  there  was  an  acceptance  in 
this  case  at  the  time  of  the  delivery.  (See  also  Dodsley 
v.  Vadey,  12  Ad.  &  Ell.,  634 ;  Story  on  Con.,  §  792, 
p.  869.)  The  question  of  acceptance  under  the  statute  of 
frauds  is  identical  with  that  at  common  law  in  respect  to 
the  right  of  objection  on  the  score  of  quantity  or  quality. 
(Outwater  v.  Dodge,  6  Wend.,  397.  Smith  v.  Surman, 
9  B.  &  Or.,  561,  577.  Norman  v.  Phillips,  14  M.  &  TP., 
277.  Howe  \.  Palmer,  3  B.  &  Aid.,  321.  Hanson  v. 
Armitage,  5  B.  &  Aid.,  557.  Acebal  v.  Levy,  10  Bing., 
376.  Cunlife  v.  Harrison,  6  Exch.,  903.  Curtis  v. 
Paugh,  10  Q.  B.,  111.  Story  on  Con.,  §  790.)  If  the 
cheese  had  been  accepted,  evidence  of  its  quality  was 
irrelevant.  If  it  be  urged  that  there  was  no  binding 
acceptance  of  the  cheese  made  after  the  1st  of  October, 
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because  the  defendant,  as  he  alleges,  made  no  contract  for 
cheese  manufactured  after  that  time,  the  objection  is 
one  merely  to  quantity.  It  is  not  denied  that  the  de- 
fendant purchased  the  cheese  up  to  October  1st,  but  he 
claims  to  repudiate  as  an  excess  what  was  made  after 
that  time.  The  claim  is  merely  that  more  cheese  has 
been  delivered  than  was  bought'.  It  is  well  settled  that 
an  objection  on  the  score  of  quantity  must  be  taken 
before  acceptance.  (Story  on  Con.,  §  790.  2  KenV  s 
Com.,  8th  ed.,  note  1,  and  cases  cited.  See  cases  above 
cited.)  Quantity  and  quality  are  classed  in  the  same 
category,  and  an  acceptance  is  conclusive  on  the  right 
to  object  to  either.  It  may  be  said  that  the  acceptance 
was  without  knowledge  of  the  excess.  If  the  plaintiff 
was  bound  to  communicate  the  fact  of  the  cheese  being 
made  after  October  1st,  the  defendant's  remedy,  if  he 
has  one  against  him,  is  on  a  warranty  or  in  fraud.  And 
neither  warranty  nor  fraud  is  alleged  in  the  answer.  -If 
the  plaintiff  was  not  bound  to  communicate  the  fact, 
then  the  defendant's  acceptance  of  the  cheese  is  final. 
An  inspection  of  the  cheese  would  have  disclosed  the 
fact  if  there  were  late  made  cheese.  Or  if  he,  the  de- 
fendant, were  not  satisfied  in  respect  to  the  quantity,  he 
could  have  put  himself  on  inquiry.  The  fact  was  one 
which  he  could  easily  ascertain.  In  no  event  could  the 
defendant  avail  himself  of  this  objection  without  a 
special  count  in  his  answer,  claiming  recoupment  on 
the  ground  of  the  cheese  having  been  made  after  the  1st 
of  October. 

By  the  Court,  MARVIN,  J.  The  action  was  brought 
to  recover  a  balance  claimed  to  be  owing  and  due  to  the 
plaintiff  for  cheese  sold  at  a  price  stipulated,  and  deliv- 
ered in  1857. 

There  are  exceptions  to  the  findings  of  facts  by  the 
referee.  I  have  carefully  read  the  evidence.  There  was 
evidence  tending  to  prove  all  the  material  facts  found 
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by  the  referee,  and  there  was  evidence  upon  some  of  the 
issues  tending  to  prove  the  contrary.  The  findings  are 
not  so  against  evidence  as  to  justify  the  court  in  inter- 
fering. The  conclusion  of  law  from  the  facts  found  was 
correct.  This  brings  us  to  the  exceptions  taken  during 
the  trial  to  the  admission  and  rejection  of  evidence. 

The  contract  as  claimed  by  the  plaintiff  was  a  sale  of 
the  plaintiff's  cheese  then  made,  and  all  to  be  made  by 
the  20th  of  October  following,  and  to  be  delivered  after 
the  cheese  was  a  month  old,  at  Dunkirk.  The  defendant 
claimed  that  the  contract  only  included  the  cheese  made 
up  to  the  first  of  October.  The  contract  price  was  nine 
cents  a  pound.  The  plaintiff  quit  making  cheese  the 
10th  or  12th  of  October.  He  delivered  the  cheese  made 
up  to  that  time  at  the  warehouse  of  Abell  in  Dunkirk, 
and  to  Abell,  who  was  an  agent  of  defendant  for  receiv- 
ing cheese.  The  last  delivery  was  Nov.  27,  1857, —  33 
boxes,  3,087  pounds.  The  value  of  this,  at  the  contract 
price,  was  $277.88.  The  plaintiff  had  previously  deliv- 
ered 8,157  pounds  ;  this  had  been  paid  for,  and  also  $100, 
as  the  plaintiff  conceded,  on  account  of  the  3,087  pounds 
of  cheese,  before  this  action  commenced,  leaving  as  the 
plaintiff  claimed  $177.83  still  due.  The  action  was  com- 
menced in  December,  1858.  The  defendant  claimed  that 
he  had  paid  the  plaintiff  in  full,  or  rather  that  he  had 
settled  with  the  plaintiff  matters  in  dispute  between  them 
growing  out  of  the  contract  and  its  performance,  and 
had  paid  him  in  full  under  circumstances  that  would 
amount  to  an  accord  and  satisfaction. 

The  evidence  upon  this  question  was  heard,  and  the 
referee  found  against  the  positions  of  the  defendant. 

The  cheese  was  delivered  by  the  plaintiff  to  Abell  at 
his  warehouse  in  Dunkirk  and  shipped  by  him  to  the 
commission  agents  of  the  defendant  in  New  York,  for 
sale.  The  cheese  was  in  boxes.  It  does  not  appear  that 
the  cheese  was  examined,  either  by  the  defendant  or 
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Abell,  at  the  time  it  was  delivered  to  Abell,  or  before  it 
was  shipped  to  New  York. 

The  defendant  saw  the  cheese  that  was  made  and  in 
the  dairy  in  August,  about  the  time  he  made  the  contract 
to  purchase. 

The  defendant  then  offered  to  prove  that  the  cheese  in 
question  was  not  of  a  merchantable  quality,  and  that  it 
was  not  made  during  the  time  mentioned  in  the  contract. 
Such  proof  was  objected  to,  and  the  evidence  was  ex- 
cluded, and  the  defendant  excepted. 

The  defendant  also  offered  to  prove  what  was  said  in 
a  conversation  between  the  plaintiff  and  defendant,  in 
August,  1858,  respecting  the  quality  of  the  cheese.  Ob- 
jection was  made  ;  the  referee  received  the  evidence  with 
the  understanding  that  he  should,  before  making  a  final 
decision  of  the  cause,  decide  whether  it  was  admissible  ; 
that  the  party  against  whom  the  question  was  decided 
might  except.  The  referee  finally  sustained  the  objec- 
tion, and  the  defendant  excepted.  The  evidence  then 
given  conditionally  was :  The  plaintiff  said  the  cheese 
was  not  cured  as  it  should  be  [should  have  been],  he 
was  sorry  it  was  not  cured  more.  The  defendant 
claimed  [in  the  conversation]  that  all  the  thirty- three 
boxes  were  made  after  the  contract  expired  [meaning 
Oct.  1st] ;  he  said  he  thought  not  more  than  one-half  of 
them. 

The  defendant  also  offered  to  prove  what  constituted 
Mr.  Abell' s  agency,  and  how  far  it  extended  in  receiving 
the  cheese.  This  was  objected  to  and  disposed  of  the  same 
manner  as  the  objections  above.  The  evidence  taken  and 
finally  rejected,  was  from  the  defendant:  "I  employed 
him  to  receive,  weigh  and  forward  cheese  to  its  desti- 
nation. His  authority  was  merely  to  receive  such  cheese 
as  I  sent  to  him." 

The  defendant,  in  substance,  offered  to  prove  that  the 
defendant  got  information  from  New  York  that  the  cheese 
was  not  -  merchantable  and  could  not  be  sold  ;  that  it  was 
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not  cured ;  that  such  information  was  received  in  Decem- 
ber, 1857.  The  evidence  was,  upon  objection,  rejected, 
and  the  defendant  excepted. 

The  defendant  offered  to  prove  that  he  communicated  to 
the  plaintiff  that  the  cheese  was  not  good,  and  that  the 
plaintiff  said,  "go  on  and  pay  the  note  and  plaintiff  would 
do  what  was  right  about  the  cheese;"  that  the  parties 
were  talking  about  the  price  of  the  cheese.  Excluded, 
upon  objection,  and  the  defendant  excepted.  There  were 
several  other  offers  of  evidence  to  show  the  agency  of 
the  consignee  in  New  York ;  the  character  of  the  cheese, 
as  to  quality,  made  late  in  the  fall ;  the  value  of  cheese 
made  after  October  1st.  The  evidence  was  rejected,  and 
the  defendant  excepted.  It  is  not  necessary  to  state  the 
case  further.  The  referee  reports  in  favor  of  the  plain- 
tiff for  the  value  of-  all  the  cheese  delivered  at  Abell's 
and  forwarded  to  New  York,  at  the  contract  price. 
The  counsel  for  the  defendant  makes  the  point  that  the 
referee  erred  in  finding  that  there  was  any  acceptance  of 
and  liability  for  the  cheese  in  question  by  the  defendant 
at  the  contract  price,  and  insists  upon  the  exceptions. 
Also  in  finding  that  the  plaintiff  was  not  fully  paid,  &c. 

The  referee  found  that  by  the  contract  the  cheese  was 
to  be  delivered  in  Dunkirk  at  the  warehouse  of  Abell. 
That  Abell  was  a  forwarding  merchant  and  the  agent  of 
the  defendant  to  receive  the  delivery  of  the  cheese ;  that 
the  plaintiff  delivered  the  cheese,  and  Abell  received  it. 
These  facts  being  so,  the  referee,  in  rejecting  the  evidence 
of  the  quality  of  the  cheese,  held  that  such  evidence,  in  the 
absence  of  fraud,  could  not  affect  the  plaintiff' s  right  to 
recover.  The  contract  was  executory.  The  cheese  was 
delivered  at  the  place  desigated  by  the  contract,  and 
there  was  a  man  there  who  received  it.  I  do  not  think 
it  very  material  to  ascertain  what  precise  authority 
Abell  had  from  the  defendant  touching  any  inspection 
of  the  cheese ;  he  had  authority,  as  all  the  evidence 
shows,  to  receive  the  cheese,  weigh  and  forward  it  — 
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such  cheese  as  the  defendant  sent  to  him.  This  is  from 
the  evidence  of  the  defendant  which  the  referee  finally 
excluded.  I  refer  to  it  as  showing  that  Abell's  author- 
ity was  sufficient,  as  the  defendant  states  it ;  and  reject- 
ing this  evidence  could  not  change  the  case.  It  is  true 
that  the  defendant  says  Abell's  authority  was  merely  to 
receive  such  cheese  as  he  sent  to  him.  By  the  contract 
the  cheese  was  to  be  delivered  at  the  warehouse  of  Abell, 
and  it  was  the  duty  of  the  defendant  to  be  there  in  per- 
son to  receive  it,  or  have  an  agent  there  for  that  purpose. 
The  defendant  was  a  large  purchaser  of  cheese  to  be 
delivered  at  Abell's  warehouse.  He  did  not  attend 
there  in  person,  but  Abell  received  cheese  brought  there, 
and  forwarded  it.  In  this  case  he  received  the  cheese 
and  sent  it  to  New  York  to  the  agents  of  the  defendant, 
for  sale.  I  have  no  doubt,  within  all  the  authorities, 
that  it  must  be  held  that  there  was  a  delivery  and  ac- 
ceptance of  the  cheese.  It  was  an  article  that  could  be 
inspected,  and  its  quality  ascertained,  and  this  should 
have  been  done  at  Abell's  warehouse.  The  defendant 
had  no  right  himself  or  by  his  agent  to  take  the  plain- 
tiff's cheese  and  send  it  to  New  York,  and  then  on  find- 
ing that  it  was  not  of  the  quality  the  contract  called 
for,  take  the  position  that  there  had  been  no  deliv- 
ery, or  that  the  title  had  not  passed.  In  this  case 
there  was  no  proof  that  the  defendant  ever  offered  to 
return  the  cheese.  But  I  have  no  doubt  he  must  be 
held  to  have  accepted  it  when  it  was  delivered  at  the 
place  specified  in  the  contract  and  there  received  by 
Abell,  his  agent,  and  forwarded  to  New  York.  It  was 
then  too  late  to  raise  any  question  as  to  its  quality,  as 
it  was  an  article  that  could  have  been  readily  inspected 
and  its  quality  ascertained. 
The  judgment  must  be  affirmed. 

Judgment  affirmed. 

[ERIE  GENERAL  TERM,  February,  1860.     Greene,  Marvin  and  Davit, 
Justices.] 


ONONDAGA—  JANUARY,  1867.  143 


STAFFORD  vs.  POOLER. 

Where  a  purchaser  is  bound,  by  the  contract,  to  inspect  and  accept  or  reject 
the  property,  at  the  time  and  place  of  delivery,  the  offer  to  return,  if  the 
property  does  not  conform  to  the  contract,  must  be  then  and  there  made. 

Where  an  offer  is  made,  to  do  an  act  at  a  place  other  than  the  one  at  which 
the  law  or  the  contract  requires  it  to  be  done,  and  the  refusal  is  in  terms 
which  show  an  intent  not  to  accept  performance  anywhere,  the  offer  will  be 
held  sufficient.  But  when  the  offer  is  such  that  the  party  to  whom  it  is 
made  is  not  bound  to  accept  any  part  of  it,  a  refusal  which  does  not,  in 
terms,  preclude  any  further  attempt  at  performance,  does  not  dispense  with 
a  performance. 

Where  a  party  offers  to  perform  some  of  a  series  of  acts  which  the  law  requires 
to  be  done  in  order  to  discharge  a  duty  or  establish  a  right,  and  the  offer  is 
refused  in  such  terms  as  to  satisfy  a  court  or  jury  that  the  party  would  not 
accept  anything  offered,  a  further  offer  is  excused. 

The  plaintiff  agreed  to  deliver  to  the  defendant,  at  C.,  200,000  hoops,  at  $3.50 
per  M.  The  hoops  were  to  be  well  rived  ash  hoops,  and  of  specified  dimen- 
sions. Payments  were  to  be  made  from  time  to  time,  as  a  certain  number 
should  be  delivered.  The  plaintiff  delivered  203,100  hoops  to  the  defen- 
dant, at  C.,  in  bundles  claimed  to  contain  100  hoops,  each.  After  some 
80,000  of  the  hoops  had  been  delivered,  it  was  mutually  agreed  that  the 
hoops  should  be  inspected ;  but  no  time  or  place,  or  person,  when,  where 
and  by  whom  such  inspection  should  be  made  was  agreed  upon.  The  defen- 
dant sold  the  hoops  so  bought  of  the  plaintiff  to  a  salt  company,  and 
shipped  those  delivered,  by  canal,  to  8.  At  that  place,  an  agent  of  the  salt 
company  inspected  some  fifty  bundles  and  found  them  short  in  number,  and 
defective  in  quality,  so  that  there  were  but  fifty-eight  merchantable  hoops  in  a 
bundle.  The  defendant  then  offered  to  return  said  hoops  to  the  plaintiff,  at 
S.,  provided  he  would  pay  $152,  the  freight  charges  thereon,  and  the 
advances  made  to  the  plaintiff.  This  offer  was  refused,  the  plaintiff  saying 
he  could  not  take  them  back,  and  the  defendant  might  do  as  he  pleased  with 
them.  The  defendant's  agent  examined  some  three  hundred -bundles  of  said 
hoops,  at  S.,  including  those  examined  by  the  inspector,  and  found  that  they 
did  not  contain  over  fifty  well  rived  ash  hoops  to  the  bundle,  the  residue 
being  worthless.  No  inspection  was  made  at  C.  In  an  action  to  recover  the 
balance  of  the  purchase  price  of  the  hoops,  remaining  unpaid : 

Held,  1.  That  the  defendant  was  not  entitled  to  damages  for  any  deficiency  in 
quantity,  or  defect  in  quality,  of  the  hoops. 

2.  That  the  property  was,  by  the  terms  of  the  contract,  to  be  delivered  at  C., 
and  when  delivered  there,  it  was  the  duty  of  the  defendant  to  examine  it, 
and  promptly  to  accept  or  reject  it. 

8.  That  the  subsequent  agreement,  that  the  hoops  should  be  inspected,  without 
designating  any  time  when,  place  where,  or  person  by  whom,  such  inspec- 
tion should  be  made,  did  not  alter  the  original  contract,  except  by  relieving 
the  defendant  from  inspecting  at  the  very  time  of  delivery. 
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4.  That  as  the  hoops  were  to  be  delivered  at  < '..  the  inspection  must  be  held  to 

have  been  intended  to  be  made  at  C. 
6.  That  unless  the  plaintiff  assented  to  an  inspection  at  S.,  the  acceptance  at 

C.,  and  shipment  of  the  hoops  to  S.  without  the  knowledge  or  assent  of  the 

plaintiff,  was  such  a  retention  of  the  property  as  amounted  to  an  admission 

that  it  was  accepted  in  satisfaction  of  the  contract. 

6.  That  if  there  was  not  an  acceptance  of  the  hoops,  so  as  to  preclude  the 
defendant  from  alleging  and  proving  non-performance  on  the  part  of  the 
plaintiff,  there  was  no  offer  to  return,  within  the  principle  of  Read  v.  Randall 
(29  N.  T.,  358.) 

7.  That  the  property  being  deliverable  and  to  be  accepted  at  C.,  the  offer  to 
return  it  at  S.,  on  payment  of  charges,  was  not  such  an  offer  as  the  plaintiff 
was  bound  to  accept.     And  that  the  refusal  to  accept  was  not  so  broad  and 
unequivocal  as  to  cure  any  defect  in  the  offer. 

8.  That  the  plaintiff  was  bound  by  a  custom,  existing  at  C.,  of  inspecting  a 
part  of  the  whole  quantity  and  to  arrive  at  the  quality  and  quantity  of  the 
whole  by  the  average  thus  ascertained.     But  that  the  inspection  of  a  part  of 
the  hoops,  at  S.,  was  not  conclusive  evidence  of  the  condition  of  the  whole. 
And  that  the  referee  was  right  in  finding  that  those  only  were  to  be  taken 
to  be  defective  that  were  actually  examined. 

9.  That  the  inspection  at  S.  did  not  bind  the  plaintiff;  and  besides,  it  came 
too  late,  the  property  then  having  passed  from  the  plaintiff  to  the  defendant. 

10.  That  evidence  of  the  making  of  a  second  agreement  between  the  parties 
for  the  delivery  by  the  plaintiff  of  more  hoops,  after  the  defendant  knew  of 
the  defects  in  those  previously  purchased,  was  admissible  to  rebut  the  testi- 
mony of  the  witnesses,  as  to  the  bad  quality  of  the  former  lot. 

It  was  found,  by  the  referee,  that  only  three  hundred  bundles  of  the  whole 
quantity  of  hoops  were  actually  inspected ;  and  these  being  found  to  be  but 
one-half,  or  15,000  of  them  conforming  to  the  contract,  the  referee  deducted, 
by  way  of  damages  to  the  defendant,  $52.50,  being  the  value  of  15,000 
hoops  at  $3.50  per  thousand.  Held,  that  the  defendant  was  allowed,  by  the 
referee,  for  all  the  damages  proved,  on  the  facts  found  by  him. 

THIS  was  an  action  brought  to  recover  the  balance 
unpaid  of  the  price  of  203,100  hoops,  which  the 
plaintiff  agreed  to  manufacture  and  deliver  to  the  defen- 
dant at  Carthage,  in  the  county  of  Jefferson,  at  $3.50 
per  thousand.  The  hoops  were  to  be  well  rived  ash 
hoops,  and  of  specified  dimensions.  Payments  were  to 
be  made  by  instalments  ;  that  is,  from  time  to  time  as  a 
certain  number  should  be  delivered.  The  contract  was 
dated  Dec.  8,  1862,  and  was  for  200,000  hoops. 

During  the  months  of  January,  February  and  March, 
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1863,  the  plaintiff  delivered  the  above  mentioned  quan- 
tity of  hoops  to  the  defendant,  at  Carthage,  at  a  place 
indicated  by  the  latter,  in  bundles  containing,  as  he 
claimed,  100  hoops  each. 

The  defendant  set  up  in  his  answer,  by  way  of  de- 
fence, that  after  the  making  of  the  contract  and  on  the 
8th  Dec.,  1862,  it  was  agreed  between  the  parties  that 
said  hoops  should  be  inspected  at  Syracuse,  and  that 
the  plaintiff  would  be  bound  by  such  inspection.  This 
agreement  was  denied  by  the  plaintiff,  and  the  referee 
found,  as  matter  of  fact,  that  no  such  agreement  was 
made  ;  except  that  about  the  2d  of  February,  1863,  and 
after  some  30,000  of  the  hoops  had  been  delivered  at 
Carthage,  it  was  mutually  talked  and  understood  that 
the  hoops  should  be  inspected  in  reference  to  their  qual- 
ity, but  no  time  or  place  or  person  was  agreed  upon 
when,  where  and  by  whom  such  inspection  should  be 
made. 

The  defendant  sold  the  hoops  bought  of  the  plaintiff 
to  the  salt  company,  at  Syracuse,  and  on  the  1st  of 
May,  1863,  shipped  said  hoops,  together  with  127,000 
purchased  of  other  persons,  by  canal,  to  Syracuse.  At 
that  place  an  agent  of,  and  a  stockholder  in,  said  salt 
company,  inspected  some  fifty  bundles  of  said  hoops, 
and  found  them  short  in  number  and  defective  in 
quality  ;  so  that  there  were  but  fifty-eight  merchantable 
Jhoops  in  a  bundle.  The  result  of  this  inspection  was 
communicated  to  the  defendant,  who  afterwards  in- 
formed' the  plaintiff  thereof,  and  offered  to  return  the 
said  hoops  to  the  plaintiff,  at  Syracuse,  provided  he 
would  pay  to  the  defendant  $152,  the  expense  of  trans- 
porting said  hoops  to  that  place  and  the  advances  made 
by  the  defendant,  thereon,  to  the  plaintiff.  This  offer 
was  refused,  the  plaintiff  saying  he  could  not  take  them 
back,  and  the  defendant  might  do  with  them  as  he 
pleased.  He  insisted  the  hoops  were  good,  and  de- 
manded the  balance  of  his  pay.  The  defendant's  agent 
VOL.  LXVII.  10 
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examined  some  three  hundred  bundles  of  said  hoops, 
at  Syracuse,  including  the  fifty  examined  by  the  inspec- 
tor, and  found  that  the  hoops  so  examined  did  not  con- 
tain to  exceed  fifty  well  rived  ash  hoops  to  the  bundle, 
and  the  residue  of  each  bundle  were  worthless. 

The  referee  found  a  general  custom  at  Carthage,  as 
well  as  at  Syracuse,  to  inspect  occasionally  a  bundle 
and  average  the  quantity  by  the  result  of  such  inspection. 

The  referee  reported  in  favor  of  the  plaintiff  for  the 
contract  price  of  the  hoops,  less  the  amount  paid  to  him 
by  the  defendant  and  $52.50,  being  the  deficiency  in 
quantity  and  quality  of  the  15,000  hoops  inspected. 

It  was  conceded,  on  the  argument,  that  there  was  an 
error  of  $100  in  the  amount  found  due,  by  the  referee, 
which  was  to  be  deducted. 

There  were  several  other  questions  raised,  on  the  trial, 
which  are  referred  to  in  the  opinion  of  the  court. 

The  defendant  appealed  from  the  judgment  entered 
on  the  report  of  the  referee. 

Jas.  F.  Starbuck,  for  the  appellant.  I.  The  offer  to 
return  the  hoops,  as  found  by  the  referee,  takes  the  case 
out  of  the  embarrassment  by  which  the  plaintiff  was  de- 
feated in  Reed  v.  Randall,  (29  N.  F.,  358.)  There,  the 
only  embarrassment  was  the  want  of  an  offer  to  return. 

II.  The  offer  to  return  does  not  need  to  be  pleaded. 
We  allege  breach  of  our  contract  and  claim  damages 
for  such  breach.  The  offer  to  return  is  merely  evidence 
in  support  of  our  claim,  and  hence  need  not  be  pleaded. 
But  if  we  are  wrong  in  this,  no  such  question  can  be 
made  here.  The  proof  is  given,  and  the  fact  is  found. 

Levi  Brown,  for  the  respondent.  I.  The  plaintiff  was 
entitled  to  payment  for  full  contract  price,  less  pay- 
ments, and  the  $27.47  counter  claim.  1st.  The  property 
was  delivered,  and  after  ample  time  and  opportunity 
to  inspect  and  offer  to  return,  it  was  accepted  by  defen- 
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dant  without  any  notice  or  offer  to  plaintiff,  and  was 
removed  more  than  a  hundred  miles  from  the  place  of 
delivery,  and  sold  and  delivered  to  a  third  party.  (Reed 
v.  Randall,  29  N.  Y.,  358,  362,  363,  364.  Sprague  v. 
Blake,  20  Wend.,  61.)  2d.  The  arrangement  (if  any  was 
made  subsequent  to  contract  and  partial  delivery)  as  to 
inspection,  must  be  held  to  have  contemplated  an  inspec- 
tion, if  at  all,  before  defendant  received,  disposed  of  and 
removed  the  property  ;  after  which,  an  inspection  would 
be  too  late,  not  being  in  pursuance  of  the  arrangement, 
and  must  be  held  to  have  been  previously  made  or 
waived  by  defendant.  His  subsequent  inspection  at 
Syracuse,  and  pretended  offer  to  return,  were  therefore 
of  no  avail.  (See  cases  above  cited,  and  Milnor  v. 
Tucker,  1  Car.  &  Payne,  15;  Fisher  v.  Samuda,  1 
Gamp.,  190.)  3d.  There  is  no  warranty.  A  warranty 
cannot  be  predicated  upon  the  contract  alleged  in  the 
complaint.  (29  N.  Y,  361,  362.)  4th.  Defendant  has 
never  offered  to  return  the  property.  If  it  had  not  been 
too  late  to  make  such  offer,  he  should  have  returned  or 
offered  to  return  the  property  to  plaintiff,  and  put  him 
in  the  position  he  found  him.  The  offer  to  return  the 
property  at  Syracuse  was  no  offer,  within  the  rule. 
(30  Barb.,  20,  23.  31  Barb.,  171,  183,  and  cases  cited.) 
Again,  it  was  bad  for  the  reason  that  it  was  conditional. 
(19  N.  T.,  262,  267.) 

II.  In  any  event,  the  defendant  could  not  be  entitled 
to  more  damages  than  he  proved.  He  inspected  300 
bundles.  There  is  no  evidence  that  the  other  1,700 
bundles  were  defective,  or  if  they  were,  to  what  extent, 
and  as  to  a  large  portion  of  the  hoops  there  is  proof 
that  they  were  good. 

By  the  Court,  MULLIN,  J.  It  was  held  by  the  Court 
of  Appeals,  in  Reed  v.  Randall  (29  N.  T.,  358,)  that  in 
cases  of  executory  contracts  for  the  sale  and  delivery  of 
personal  property,  the  purchaser  must  return,  or  offer  to 
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return  the  property  if,  on  inspection,  it  does  not  corre- 
spond with  the  contract,  and  that  the  retention  of  the 
property  by  the  purchaser,  after  an  opportunity  for  in- 
spection, is  an  admission  on  his  part  that  the  contract 
has  been  performed. 

Applying  these  principles  to  this  case,  it  is  quite  clear 
that  the  defendant  was  not  entitled  to  damages  for  any 
deficiency  in  quantity,  or  defect  in  quality,  of  the  hoops. 

The  property  was,  by  the  terms  of  the  contract,  to  be 
delivered  at  Carthage,  and  when  delivered  there,  it  was 
the  duty  of  the  defendant  to  examine  it,  and  promptly 
to  accept  or  reject  it.  (Chitty  on  Contracts,  460,  &c.) 

The  subsequent  agreement,  that  the  hoops  should  be 
inspected,  with  reference  to  their  quality,  without  de- 
signating any  time  when,  place  where,  or  person  by 
whom,  such  inspection  should  be  made,  does  not  alter 
the  original  contract,  except  by  relieving  the  defendant 
from  inspecting  at  the  very  time  of  delivery.  The  hoops 
were  still  to  be  delivered  at  Carthage.  The  inspection 
must  be  held  to  have  been  intended  to  be  made  at  Car- 
thage ;  and  whether  the  inspection  was  to  be  made  by  a 
licensed  inspector,  or  by  a  person  acquainted  with  such 
property,  is  not  very  material,  as  no  inspection  is  pre- 
tended at  Carthage  —  at  any  time. 

Unless  the  plaintiff  assented  to  an  inspection  at  Syra- 
cuse, (which  is  not  found  by  the  referee,)  the  acceptance 
at  Carthage  and  shipment  of  the  hoops  to  Syracuse 
without  the  knowledge  or  assent  of  the  plaintiff,  is  such 
a  retention  of  the  property  as  amounts  to  an  admission 
that  it  was  accepted  in  satisfaction  of  the  contract. 
(Chitty  on  Cont.,  461-2.) 

If  it  should  be  held  that  there  was  not  an  acceptance 
of  the  hoops,  so  as  to  preclude  the  defendant  from  alleg- 
ing and  proving  non-performance  on  the  part  of  the 
plaintiff,  I  am  of  the  opinion  that  there  was  no  offer  to 
return,  within  the  principle  of  Reed  v.  Randall,  (supra.) 

When  the  purchaser  is  bound  by  the  contract,  to  in- 
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spect  and  accept  or  reject  the  property  at  the  time  and 
place  of  delivery,  the  oft'er  to  return,  if  the  property 
does  not  conform  to  the  contract,  must  be  then  and  there 
made.  It  would  be  most  unjust  to  the  vendor  to  permit 
the  purchaser  to  ship  the  property  to  some  distant  place 
and  to  require  him  there  to  receive  it  back  and  repay  to 
the  vendee  the  expense  of  its  transportation.  (  Ward  v. 
Gaunt,  6  Duer,  257.)  So,  too,  when  an  offer  is  made, 
to  do  an  act  at  a  place  other  than  the  one  at  which  the 
law  or  the  contract  requires  it  to  be  done,  and  the  re- 
fusal is  in  terms  which  show  an  intent  not  to  accept  per- 
formance, anywhere,  the  offer  will  be  held  sufficient. 
But  when  the  offer  is  such  that  the  party  to  whom  it  is 
made  is  not  bound  to  accept  any  part  of  it,  a  refusal 
which  does  not,  in  terms,  preclude  any  further  attempt 
at  performance,  does  not  dispense  with  a  performance. 

If,  in  this  case,  it  had  been  found  that  there  was  an 
agreement  that  the  property  should  be  inspected  at 
Syracuse,  that  would  then  be  the  place  of  performance ; 
and  if  the  vendor  had  delivered  property  not  such  as 
was  called  for  by  the  contract,  he  should  bear  the  ex- 
pense of  the  transportation,  as  his  own  misconduct  had 
led  to  the  expenditure. 

When,  however,  the  property  was  deliverable  and  to 
be  accepted  or  rejected  at  Carthage,  an  offer  to  return  at 
Syracuse,  on  payment  of  charges,  is  not  such  an  offer  as 
the  plaintiff  was  bound  to  accept. 

The  referee  is  of  the  opinion  that  the  refusal  to  accept 
was  so  broad  and  unequivocal  as  to  cure  any  defect  in 
the  offer.  In  this  I  cannot  concur  with  him.  When  the 
offer  was  made,  the  plaintiff  was  bound  to  accept  or  re- 
ject it.  He  did  reject  it,  promptly  and  emphatically, 
and  he  was  justified  in  doing  so.  The  defendant  had 
not  yet  made  the  offer  he  was  bound  to  make  in  order  to 
enable  him  to  recover  damages.  Nor  did  he  intimate 
that  he  would  deliver  at  any  other  place,  or  upon  any 
other  terms  than  such  as  he  then  offered.  When  a 
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party  offers  to  perform  some  of  a  series  of  acts  which 
the  law  requires  to  be  done  in  order  to  discharge  a  duty 
or  establish  a  right,  and  the  offer  is  refused  in  such 
terms  as  to  satisfy  a  court  or  jury  that  the  party  would 
not  accept  anything  offered,  a  further  offer  is  excused. 

If  it  should  be  held  that  the  defendant  had  done 
enough  to  entitle  him  to  be  allowed  for  the  inferior 
quality  of  the  hoops  and  deficiency  in  number,  I  am 
of  the  opinion  that  he  was  allowed,  by  the  referee,  for 
all  the  damages  proved,  on  the  facts  found  by  him.  It 
is  found  that  only  300  bundles  of  the  whole  quantity 
were  actually  inspected  ;  and  as  these  were  found  to 
be  but  one  half,  or  15,000  of  them  answering  the  de- 
scription called  for  by  the  contract,  the  referee  deducted, 
by  way  of  damage  to  the  defendant,  $52.50,  being  the 
value  of  15,000  hoops  at  $3.50  per  thousand.  The  de- 
fendant insists  that  it  was  the  duty  of  the  referee  to 
have  found,  upon  this  evidence,  that  the  plaintiff  deliv- 
ered but  one  half  of  the  whole  nominal  quantity  actually 
delivered.  In  other  words,  that  as  it  was  the  custom  to 
count  but  a  few  of  the  whole  number  of  bundles  of 
hoops,  and  from  them  to  determine  the  quality  of  the 
whole  quantity,  and  as  out  of  30,000  examined,  only 
half  were  such  as  answered  the  contract,  it  followed, 
and  the  referee  was  bound  to  find,  that  but  one  half  of 
the  whole  quantity  delivered  by  the  plaintiff  conformed 
to  the  contract. 

The  plaintiff  was  bound  by  the  custom  at  Carthage, 
of  inspecting  a  part  of  the  whole  quantity,  and  to  arrive 
at  the  quality  and  quantity  of  the  whole  by  the  average 
thus  ascertained.  Had  the  inspection  been  made  at 
Carthage,  I  have  no  doubt  the  average  of  the  bundles 
examined  would  have  determined  the  character  of  the 
whole.  But  no  such  inspection  was  then  made ;  and 
an  inspection  of  a  part,  made  at  Syracuse,  would  not 
be  conclusive  evidence  of  the  quality  of  the  whole,  but 
would  be  persuasive  evidence  of  the  condition  of  the 
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whole ;  and  from  the  condition  of  the  part  inspected, 
the  referee  might  infer  the  condition  of  all.  The  inspec- 
tion at  Carthage  not  being  proved,  the  evidence  of  the 
condition  of  a  part  was  not  conclusive  as  to  the  con- 
dition of  the  whole.  And  upon  all  the  facts  before 
him,  I  think  he  was  right  in  finding  that  those,  only, 
were  to  be  taken  to  be  defective  that  were  actually 
examined. 

But  the  trouble  is,  the  inspection  at  Syracuse  did  not 
bind  the  plaintiff;  and  besides,  it  came  too  late.  When 
it  was  made,  the  property  had  passed  from  the  plaintiff 
to  the  defendant. 

Again ;  it  is  by  no  means  certain  that  either  Nutting, 
the  inspector  at  Syracuse,  or  McCollom,  confined  their 
inspection  to  the  hoops  delivered  by  the  plaintiff. 
There  was  room  for  mistake  in  attempting  to  distinguish 
those  delivered  by  the  plaintiff  from  the  127,000  sold  to 
the  defendant  by  other  parties.  At  all  events,  the  fact 
that  there  was  this  additional  quantity  on  the  boat,  de- 
tracts very  much  from  the  weight  which  might  other- 
wise be  given  to  the  inspection. 

The  finding  of  the  custom  of  inspecting  a  part  of  the 
hoops  delivered  and  averaging  the  residue,  disposes  of 
the  point  made  by  the  appellant,  that  proof  of  such  a 
custom  was  improperly  rejected.  While  the  evidence 
offered  was  rejected,  the  fact  proposed  to  be  proved  is 
found  by  the  referee. 

The  plaintiff  offered  in  evidence  a  contract  between 
the  parties  for  the  sale  of  all  the  hoops  manufactured 
by  the  plaintiff  during  the  season  of  1863,  at  $3.75. 
This  agreement  was  dated  April  2d,  1863.  The  evi- 
dence was  objected  to  by  the  defendant's  counsel,  but 
the  objection  was  overruled,  and  the  defendant's  coun- 
sel excepted.  The  plaintiff's  counsel  did  not  disclose 
the  object  he  had  in  view  in  giving  this  evidence ;  and 
we  are  therefore  left  to  conjecture  as  to  the  reasons 
which  induced  the  referee  to  receive  it.  The  only  pur- 
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pose  for  which  it  would  seem  to  me  it  could  be  claimed 
to  be  competent  would  be  to  rebut  the  evidence  of 
McCollom  and  others  as  to  the  bad  quality  of  the 
hoops  ;  the  argument  being  that  if  the  hoops  delivered 
on  the  former  contract  were  defective,  it  would  not  be 
probable  that  a  new  contract  for  the  same  article  would 
have  been  made,  with  full  knowledge  of  the  bad  con- 
dition of  the  former  lot.  I  am  unable  to  perceive  why 
this  was  not  competent  evidence.  If  the  defendant  him- 
self had  been  on  the  stand,  and  had  sworn  that  the 
hoops  delivered  on  the  former  contract  were  defective, 
it  would  have  been  competent  to  inquire  of  him  whether 
he  did  not  make  a  new  contract,  for  more  of  the  same 
article,  after  he  knew  of  the  defects  in  those  previously 
purchased.  If  he  had  answered  in  the  affirmative, 
the  fact  would  have  gone  very  far  towards  destroying 
his  evidence.  The  defendant  was  not  sworn,  but  he  set 
up,  as  a  defence,  and  examined  witnesses  to  prove,  that 
the  hoops  delivered  on  the  former  contract  were  defect- 
ive, notwithstanding  he  had  made  a  new  contract  for  the 
same  article,  with  the  plaintiff,  after  he  knew  of  the 
very  bad  condition  of  the  hoops  previously  delivered. 
It  was  evidence  tending  to  rebut  the  defence. 

But,  if  it  was  not  competent,  it  was  wholly  imma- 
terial, if  the  defendant  could  not,  on  the  case  made  by 
him,  recover  damages  for  the  defective  condition  of  the 
hoops. 

The  defendant's  counsel  excepts  to  the  finding  of  the 
referee  that  the  price  of  the  hoops,  after  deducting  $52.50 
for  damages,  was  $758.30.  The  ground  of  this  excep- 
tion, I  presume,  is,  that  by  mistake  in  calculation,  the 
referee  has  made  the  price  $100  too  much  ;  and  this  ex- 
ception is  therefore  well  taken.  If  it  was  intended  by 
the  counsel,  by  this  exception,  to  assail  the  finding  as 
improper  in  any  other  respect,  I  think  it  is  not  well 
taken,  for  the  reasons  already  stated. 

There  is  another  exception  to  the  amount  found  due 
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to  the  plaintiff ;  and  as  this,  also,  is  $100  too  much,  it  is 
well  taken. 

The  counsel  and  the  referee  have  called  the  deduction 
of  $52.50,  made  by  the  referee,  damages  allowed  for  the 
defective  quality  of  the  hoops.  But  I  do  not  perceive 
how  it  can  be  called  damages,  or  an  allowance  to  the 
defendant  for  any  purpose.  The  plaintiff  was  bound  to 
deliver  200,000  well  rived  ash  hoops,  of  given  dimen- 
sions. Upon  inspection,  after  delivery  of  30,000  of 
them,  only  15,000  were  found  to  answer  the  contract. 
The  plaintiff  was  therefore  entitled  to  recover  for  15,000, 
instead  of  30,000.  Limiting  the  recovery  to  15,000  was 
merely  holding  the  plaintiff  to  the  performance  of  his 
contract.  The  whole  quantity  called  for  by  the  contract 
not  being  delivered,  the  defendant  was  entitled  to  recoup 
such  damages  as  he  sustained* by  reason  of  such  non- 
delivery ;  and  these  damages  would  be  the  difference 
between  the  contract  price  and  the  market  price  at  the 
time  of  delivery.  For  this  (the  only  damage  actually 
sustained,  by  the  defendant,)  no  allowance  whatever  was 
made.  But  no  question  was  made,  in  regard  to  it,  be- 
fore the  referee,  and  as  a  consequence,  no  question  can 
be  raised,  upon  it,  on  this  appeal. 

I  am  of  opinion  that  the  judgment  of  the  referee 
should  be  reversed ;  unless  the  plaintiff  shall  stipulate 
to  deduct  from  the  same  $100,  as  of  the  date  of  its  entry. 
If  such  stipulation  is  given,  then  the  judgment  must  be 
affirmed,  without  costs  of  appeal  to  either  party. 

Judgment  accordingly. 

[ONONDAGA  QENEBAL  TERM,  January  1,  1867.  Bacon,  Foster  and 
Muttin,  Justices.] 


154  CASES  IN  THE  SUPREME  COURT. 


BUKNET  vs.  BAGG. 


When  a  piece  of  land  in  a  city  is  dedicated  by  the  owners  to  the  public  for  the 
purposes  of  a  park  or  square,  the  city,  if  it  accepts  the  dedication,  becomes 
seised  of  it,  not  in  fee,  but  in  trust  for  the  public,  charged  with  the  duty  of 
preventing  its  appropriation  to  any  other  uses  than  such  as  the  donors  in- 
tended, and  of  securing  to  the  public  the  enjoyment  of  the  benefits  which  it 
was  designed  to  confer. 

Unless  a  private  person,  living  in  a  corporation  in  which  land  has  been  dedi- 
cated for  a  public  use,  has  acquired  in  som6  legal  way  an  interest  in  such 
easement,  from  the  person  dedicating  the  land,  he  cannot  maintain  an  action 
against  a  person  or  corporation  interfering  with  or  disturbing  such  ease- 
ment; unless  he  sustains  thereby  some  special  and  peculiar  damage,  which  is 
not  sustained  by  the  great  mass  of  the  inhabitants. 

It  would  be  a  breach  of  the  trust  under  which  a  city  holds  land,  dedicated  to 
the  public  for  the  purposes  of  a  park  or  square,  to  permit  it  to  be  appropri- 
ated to  private  use ;  much  more  to  expressly  permit  such  appropriation.  A 
breach  of  trust  is  never  presumed.  Per  MULLIN,  J. 

The  benefits  afforded  by  a  public  park  or  square,  are  those  of  light,  air,  pros- 
pect and  of  a  public  promenade.  Inclosing  and  planting  trees  upon  land  so 
dedicated,  does  not  interfere  with  the  enjoyment  by  an  individual  of  any  of 
the  benefits  the  laying  out  of  a  park  or  square  was  intended  to  confer. 

A  triangular  piece  of  land  in  the  city  of  Syracuse  having  been,  by  the  owners, 
dedicated  to  the  public  for  the  purposes  of  a  park  or  square,  and  accepted 
by  the  city,  the  defendant  asked,  and  obtained  permission,  from  the  common 
council,  "  to  set  shade-trees  on,  and  to  inclose,  a  portion  of  the  triangle  with 
a  suitable  fence."  Held,  that  if,  under  this  permission,  the  defendant  should 
attempt  to  appropriate  the  triangle  to  his  own  use,  an  individual  citizen 
could  maintain  an  action  against  the  defendant  and  the  city,  to  prevent  it. 
But  that  until  that  was  done,  or  attempted,  he  could  not  maintain  such  an 
action. 

APPEAL,  by  the  plaintiff,  from  a  judgment  entered 
at  a  Special  Term,  on  a  trial  by  the  court  without 
a  jury,  dismissing  the  complaint  in  this  action. 

The  triangular  piece  of  ground  which  is  the  subject  of 
controversy  in  this  suit,  was  owned  in  fee  by  the  Syra- 
cuse Company,  so  called.  That  company  conveyed  all 
the  land  owned  by  them  in  the  city  of  Syracuse,  includ- 
ing the  triangle  in  question,  to  the  plaintiff  and  Gideon 
Hawley,  in  trust  for  the  said  owners,  and  the  plaintiff 
was  authorized  to  sell  and  convey  said  lands.  The  plain- 
tiff laid  out  said  lands  into  lots  and  streets,  and  finding 
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that  the  triangle  in  question  would  be  of  more  value  to 
the  owners  if  set  apart  as  an  open  square,  park  or  high- 
way, did  dedicate  and  set  it  apart  for  that  purpose.  The 
defendant  owns  the  land  on  the  east  side  of  it,  and  the 
west  wall  of  his  dwelling  house  comes  up  to  the  east  line 
of  said  triangle.  Hawley  street  bounds  said  lot  on  the 
west  and  south,  and  James  street  on  the  north.  The 
plaintiff  owns  a  lot  on-the  west  side  of  Hawley  street,  on 
which  his  dwelling  house  is  erected,  and  he  owns  a  lot 
south  of  the  triangle,  lying  between  Hawley  and  Town- 
send  streets,  which  come  together  just  south  of  said 
triangle.  On  the  last  mentioned  lot,  the  plaintiff  has 
erected  a  barn,  which  is  used  by  himself  and  his  son. 

This  triangle,  together  with  the  land  now  occupied  by 
the  defendant,  was  for  many  years  uninclosed  and  unoc- 
cupied except  as  a  pasture  for  cattle  running  at  large  in 
the  streets.  While  it  was  thus  lying  open  as  a  common, 
and  after  the  defendant  had  inclosed  his  lot,  the  triangle 
was  travelled  over  by  teams  and  people  on  foot,  in  all 
directions,  at  pleasure.  The  defendant,  desiring  to  make 
it  somewhat  ornamental,  applied  to  the  common  council 
of  Syracuse  for  permission  to  inclose  it  with  a  fence, 
and  to  plant  trees  upon  it,  and  it  was  granted  ;  and  he 
was  proceeding  to  inclose  and  plant  it  with  trees  when 
this  action  was  commenced  and  a  temporary  injunction 
obtained. 

The  plaintiff,  in  his  complaint,  alleges  that  this  triangle 
was  dedicated  to  the  public  for  the  benefit  of  the  sur- 
rounding lands  owned  and  sold  by  the  Syracuse  Com- 
pany, and  that  to  inclose  it  will  deprive  the  plaintiff  of 
the  right  to  travel  over  it  in  going  to  and  from  Hawley 
and  Townsend  streets,  and  greatly  injure  the  value  of 
his  lands  in  that  vicinity,  for  business  purposes. 

The  court  found,  as  conclusions  of  law : 

1.  That  the  defendant  was  duly  authorized  by  law  to 
make  the  improvements  contemplated  by  him,  and  that 
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the  said  improvements  were  consistent  with  the  use  for 
which  said  grounds  were  dedicated. 

2.  That  if  said  improvements  were  unauthorized,  yet 
the  plaintiff  could  not  maintain  this  action,  for  the  reason 
that  he  would  sustain  no  special  damage,  in  case  said 
improvements  were  made. 

He  therefore  directed  judgment  dismissing  the  com- 
plaint, and  directing  the  injunction  to  be  dissolved  with 
costs,  (a) 

(a)  The  following  opinion  was  given,  by  the  justice  before  whom  the  action 
was  tried,  at  Special  Term  : 

BACON,  J.  The  counsel  for  the  plaintiff  in  the  argument  submitted  by  them, 
present  this  case  in  two  aspects,  neither  of  which,  I  am  persuaded,  was  within 
the  contemplation  of  the  plaintiff  or  his  legal  advisers,  when  the  action  was 
brought.  It  is  now  insisted  that  the  title  to  the  locus  in  quo  is  in  the  plaintiff, 
and  has  never  by  any  act  of  his  been  divested,  and  that  the  encroachment  com- 
plained of  is  an  infringement  of  his  rights  in  the  subject  matters  which  he  is 
authorized  to  protect  and  vindicate,  or  that  he  holds  the  title  in  trust  for  cer- 
tain other  parties,  whose  rights  have  been  trespassed  upon,  and  he  appears  on 
their  behalf,  and  substantially  to  rescue  from  perversion,  what  they  intended 
for  the  public  good,  while  subserving  their  own  interests. 

But  a  glance  at  the  complaint  shows  conclusively  that  on  neither  of  these 
theories  was  the  action  founded,  or  can  for  a  moment  be  sustained.  The  com- 
plaint sets  up  no  title  whatever,  either  in  the  plaintiff  in  his  own  right,  or  aa 
trustee  for  any  other  parties.  On  the  contrary,  in  the  very  commencement  it 
avers  that  "the  land  embraced  in  block  thirty- two  (on  which  the  triangle  in 
question  is  located)  was  foitnerly  held  by  the  plaintiff  as  trustee  of  the  Syra- 
cuse Company,"  &c.  It  then  proceeds  to  describe  the  premises,  and  avers  that 
the  same  "  has  been  dedicated  as  public  grounds  and  easement,  and  highway, 
and  as  such  has  been  accepted  and  used  by  the  public,  and  used  and  occupied  as 
such  for  over  twenty  years,  <fcc.,  and  as  an  open  area  for  the  health,  pleasure 
and  accommodation  of  the  public."  The  complaint  proceeds  to  set  forth,  in 
substance,  that  the  plaintiff  is  the  owner  of  adjoining  lands  on  Hawley  and 
Townsend  streets,  and  resides  near  said  ground,  and  that  the  same  has  been 
used  more  or  less  in  connection  with  said  streets ;  that  the  right  of  crossing 
the  triangle  is  of  great  pecuniary  benefit  and  value  to  the  lands  of  plaintiff  on 
said  streets,  and  the  obstruction  of  it  will  greatly  injure  the  value  of  his  lands, 
and  that  of  others  in  that  vicinity ;  and  after  describing  the  acts  of  the  defend- 
ant in  reference  to  the  inclosure  and  improvement  of  the  triangle,  which  it  is 
alleged  are  for  his  own  private  use  and  benefit,  and  which  are  calculated  to  ex- 
clude the  plaintiff  and  the  public  therefrom,  and  to  greatly  injure  the  property, 
and  infringe  on  the  rights  of  the  plaintiff  and  others,  the  plaintiff  asks  an  in- 
junction to  restrain  the  defendant  from  further  prosecuting  his  proposed  im- 
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Mr.  Burdick,  for  the  appellant.  I.  A  man  may  dedi- 
cate lands  for  any  lawful  purpose  that  he  may  choose. 
1.  He  may  dedicate  lands  for  a  street ;  2.  He  may  dedi- 
cate land  for  a  park  ;  3.  He  may  dedicate  it  for  a 
church  or  school  house  site  ;  4.  For  cemetery  purposes ; 

provements,  the  object  of  which  is  averred  to  be  to  injure  the  property  of  the 
plaintiff,  and  prevent  the  free  use  of  the  premises  as  public  grounds  and  ease- 
ment aforesaid. 

This  is  the  case  as  presented  in  the  pleadings,  and  the  proof  given  on  the 
trial  was  adapted  entirely  to  this  view.  While  it  was  directed  in  part  to  show 
that  the  public  had  an  easement  in  the  privilege  of  passing  over  the  premises 
and  the  right  to  enjoy  them  as  an  open  area  for  health  and  recreation,  it  was 
mainly,  and  in  its  prominent  aspects  confined  to  the  injury  it  is  alleged  to 
inflict  upon  the  plaintiff  in  his  private  interests,  and  in  the  pecuniary  damage 
to  his  adjacent  property.  There  is  no  allegation  of  a  trusteeship,  in  the  mat- 
ter, and  no  allusion  to  any  ceslui  que  trust,  whose  rights  or  interests  are  sup- 
posed to  be  either  directly  or  remotely  affected,  and  no  interposition  is  asked 
in  their  behalf.  The  action,  if  it  is  to  be  upheld,  must  be  sustained  either  on 
behalf  of  the  general  public,  or  on  behalf  of  the  plaintiff  personally,  as  a  mat- 
ter of  private  interest,  and  on  the  score  of  special  pecuniary  damage  to  him. 
I  am  of  opinion  that  it  cannot  be  sustained  on  either  ground. 

L  To  the  maintenance  of  the  action  by  the  plaintiff  on  behalf  of  the  public, 
there  are  several  decisive  objections.  In  the  first  place  I  do  not  understand 
that  a  private  citizen  has  any  power  to  come  into  court  representing  the  inter- 
ests of  the  body  public,  or  the  general  public,  and  ask  that  through  him  as 
their  representative,  their  rights  may  be  vindicated,  and  an  alleged  violation 
of  them  restrained.  In  the  second  place,  in  respect  to  the  object  sought  here, 
the  corporate  authorities  of  the  city  of  Syracuse  are  the  proper  representa- 
tives of  the  public,  and  if  a  wrong  has  been  done  to  property  situated  as  this 
is,  or  its  use  and  enjoyment  have  been  prevented,  they  should  appear,  either  as 
plaintiffs,  to  vindicate  the  public  right,  or  if  they  have  concurred  in  the 
alleged  wrong  and  refuse  to  act,  be  made  defendant  in  the  suit. 

But  the  conclusive  answer  to  this  assumed  ground  is,  that  the  corporate 
authorities  having  power  and  jurisdiction  in  the  premises,  have  by  formal  and 
regular  official  action,  sanctioned  and  authorized  the  doing  of  the  things  from 
which  the  defendant  here  is  sought  to  be  restrained.  It  is  clear,  both  upon 
the  pleadings  and  the  proof,  that  the  triangle  in  question  was  surrendered  and 
dedicated  to  the  public,  and  as  the  plaintiff  alleges,  more  than  twenty  years 
ago.  It  was  never  inclosed  as  a  public  park 'or  grounds  for  recreation,  but  left 
open  and  pretty  much  derelict,  for  purposes  of  indiscriminate  passage,  and  as 
a  common  for  cattle  and  animals  running  at  large.  No  highway  was  ever  laid 
out,  or  road  thrown  up  or  worked  through  it,  but  men  and  teams  passed  over 
it  generally  on  one  route,  but  on  other  occasions  indiscriminately,  and,  as  one 
of  the  witnesses  states,  "  all  over  it"  It  subserved  in  that  condition  no  use  by 
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and,  5.  For  an  open  public  square.  By  a  park  or 
cemetery  an  inclosure  is  contemplated,  and  is  consistent 
with  the  dedication.  Not  so  a  street,  or  open  square, 
highway  easement.  An  inclosure  defeats  the  object  of 
the  dedication,  and  is  not  consistent  with  it.  (22  Wend., 
472  ;  note,  p.  425  ;  11  id.,  503.) 

way  of  ornament,  or  for  recreation,  but  was  merely  a  convenience  by  way  of 
shortening  the  transit  around  the  upper  angle.  Under  the  surrender  and  dedi- 
cation, such  as  it  is  described  and  shown  to  have  been,  I  entertain  no  doubt 
but  that  the  authorities  of  Syracuse,  representing  the  public,  could,  if  they 
pleased,  have  laid  out  a  highway  on  the  premises,  or  caused  the  locux  in  quo  to 
be  improved  and  ornamented  as  a  park  or  pleasure  ground  for  the  benefit  and 
recreation  of  the  citizens,  for  this  would  be  entirely  consistent  with  the  object 
of  the  dedication.  Moreover,  by  various  provisions  of  the  city  charter,  power 
is  given  to  the  common  council  to  regulate  the  planting  of  shade  trees  in  the 
streets  and  upon  the  parks  and  grounds  of  the  city ;  to  regulate  and  improve 
the  public  grounds ;  as  commissioners  of  highways  they  have  power  to  lay  out, 
open,  regulate,  repair  and  improve  highways,  streets  and  public  grounds  in  the 
city.  What  they  have  power  to  do,  they  have  power  to  order  or  authorize 
to  be  done,  and  to  constitute  an  agency  for  that  purpose.  Accordingly  upon 
the  petition  of  the  defendant,  the  common  council  of  Syracuse,  in  May,  1864, 
by  resolutions  duly  passed,  authorized  the  defendant  to  make  the  improve- 
ments suggested  in  his  petition,  and  upon  which  he  was  engaged  when  arrested 
by  the  injunction  order  issued  in  this  suit.  These  improvements  were  in 
accordance  with  the  authority  given  him,  and  it  clearly  appears  that  they 
were  not  with  the  object  attributed  to  him  by  the  plaintiff,  to  wit,  the  annexa- 
tion of  the  property  to  his  own  adjoining  premises,  and  the  appropriation  of 
the  same  to  his  own  individual  use  and  benefit,  and  to  the  exclusion  of  the 
public  and  the  plaintiff  therefrom  ;  but  that  he  proposed,  and  was  proceeding 
to  inclose,  ornament  and  improve  the  same  as  a  park,  for  the  use  and  benefit  of 
the  public,  and  under  the  sanction  of  the  public  authorities  —  a  power  and 
privilege  not  granted  absolutely  and  for  all  time,  but  subject  still  to  the  control 
of  the  authorities,  and  to  be  used  and  enjoyed  only  during  the  pleasure  of  the 
city.  It  seems  to  me,  therefore,  .there  can  be  no  doubt  that  there  was  ample 
power  imparted  to  the  defendant  to  make  the  improvement  in  the  mode 
adopted  by  him.  If  some  consequential  damage  should  result  to  the  plaintiff, 
he  cannot,  by  an  action  in  his  own  name,  restrain  the  doing  of  that  which  is 
authorized  by  competent  municipal  authority.  ( Chapman  v.  Albany  and  Sch. 
R.  R.  Co.,  10  Barb.,  369.  Ratcti/e's  £x'r  v.  Mayor  <kc.  of  Brooklyn,  4  N.  Y., 
195.)  These  authorities  are,  in  my  judgment,  decisive  against  the  maintenance 
of  this  action,  and  shield  the  defendant  from  liability  in  this  suit. 

II.  There  is  another  difficulty  in  the  way  of  the  plaintiff,  which  seems  to 
me  insuperable,  even  upon  the  concession  that  the  act  of  the  defendant  waa 
unauthorized  by  any  competent  power,  but  was  an  unjustifiable  invasion  of 
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II.  When  a  dedication  is  made,  the  purpose  cannot 
be  changed.  For  instance,  if  lands  are  dedicated  for  a 
park,  the  municipal  authorities  of  a  city  or  village  have 
no  power  to  change  it  to  a  school  house  or  church,  or 
other  public  building  purposes,  or  a  street,  and  espe- 

the  rights  of  the  public  in  the  premises.  I  have  already  said  that  this  suit 
can  only  be  maintained,  if  at  all  by  the  plaintiff,  to  redress  a  personal  wrong, 
and  recover  the  damages,  if  any,  he  has  sustained,  and  this  is  undoubtedly  the 
theory  upon  which  the  suit  was  instituted.  This  being  so,  it  is  well  settled 
upon  numerous  authorities,  that  no  action  at  law  or  in  equity  can  be  main- 
tained by  a  private  person,  except  upon  clear  proof  of  special  injury  to  him, 
irrespective  of,  and  distinct  from  that  which  he  sustains  in  common  with  the 
community,  or  the  public  specially  affected  by  the  alleged  wrong.  Thus  in 
Lansing  v.  Smith  (2  Cow.,  151,)  the  court  say  that  ''for  a  common  nuisance  an 
action  cannot  be  sustained,  except  by  a  person  who  has  suffered  some  special 
damage.  The  law  gives  no  private  remedy  except  for  a  private  wrong."  The 
game  principle  is  applied  by  Ch.  J.  Shaw  in  Smith  v.  City  of  Boston  (7  Cush., 
264,)  to  the  case  of  a  plaintiff  who  complained  of  injury  to  his  property  by  the 
discontinuance  of  a  street.  The  injury,  he  says,  was  one  experienced  by  him 
in  common  with  the  rest  of  the  community,  and  therefore  not  remediable  by  a 
suit  in  his  name.  To  authorize  any  interposition  in  his  behalf,  he  must  suffer 
a  special  and  peculiar  damage,  not  common  to  the  public.  And  this  is  pre- 
cisely the  ground  on  which  the  injunction  was  granted  by  Chancellor  Kent  in 
Coming  v.  Lowerre  (6  John.  Ch.,  439-40,)  distinguishing  the  case,  as  he  says, 
from  that  of  the  Attorney- General  v.  Utica  Ins.  Co.,  "  inasmuch  as  there  was  a 
special  grievance  to  the  plaintiffs,  affecting  the  enjoyment  of  their  property, 
and  the  value  of  it.  The  obstruction  was  not  merely  a  common  or  public 
nuisance,  but  worked  a  special  injury  to  the  plaintiffs."  (See  also  Parsons  v. 
Travis,  1  Duer,  449;  Dougherty  v.  Bunting,  1  Sand.  S.  C.  Rep.,  1.) 

The  plaintiff  in  this  suit  has  made  out  no  case  of  special  damages  to  his 
own  property,  or  any  real  impediment  to  his  pleasant  and  profitable  enjoyment 
of  it.  I  have  no  doubt  he  has  persuaded  himself,  and  conscientiously  believes, 
that  his  property  is  to  be  affected  by  the  fact  that  this  ground  is  not  to  be 
kept  open  as  a  common  thoroughfore  for  men  and  animals  to  straggle  and 
pass  on  indiscriminately,  without  care,  cultivation  or  ornament,  and  that  the 
prospect  from  his  barn,  if  at  some  future  time  it  shall  happen  to  be  otherwise 
occupied  and  improved,  will  be  injuriously  interfered  with.  But  even  in  his 
own  estimation,  his  damages*  are  mostly,  if  not  entirely  prospective,  and  such 
is  clearly  the  opinion  of  his  son  John  Bnrnet,  while  the  witness  Wilkinson 
Bays  expressly  that  for  business  eventually  he  thinks  the  change  proposed  to  be 
made  by  the  defendant,  would  injure  the  plaintiff's  premises  on  block  86,  bat 
not  at  present,  nor  at  all  for  a  residence.  It  is  quite  clear,  as  it  seems  to  me, 
that  the  injuries  which  the  plaintiff  has  fixed  his  mind  upon,  are  entirely  fan- 
ciful and  speculative,  and  if  they  are  ever  to  have  existence,  are  remote  and 
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cially  without  following  the  strict  authority,  and  paying 
a  just  compensation  to  the  owner  of  the  fee,  and  then  in 
a  manner  prescribed  by  law.  (16  N.  T.,  97,  108,  109, 
111 ;  12  Wend.,  98.) 

III.  The  municipal  authorities  of  the  city  of  Syracuse 
neither  had  power  to  authorize,  nor  are  they  in  any  way 
responsible  for  the  acts  of  the  defendant.     The  common 
council  simply  permitted,  gave  a  license  to  defendant 
to  make  the  inclosure  and  set  the  trees.     They  took  no 
action  or  steps  in  the  matter,  but  merely  granted  the 
prayer  of  defendant's  petition.     The  acts  complained  of 
are  not  within  the  authority  conferred  by  the  city  char- 
ter on  the  common  council.     ( Walker  v.  Caywood,  31 
N.  Y.,  51,  63.     2  Barb.,  577,  681.) 

IV.  The  inclosing  of  this  triangle  was  an  individual 
act  of  the  defendant,  and  for  his  own  personal  benefit. 
His  petition  is  signed  by  no  one  but  himself,  does  not 
ask  it  for  any  one  but  himself,  and  then  for  a  temporary 
or  uncertain  time,  only  during  the  pleasure  of  the  city. 
The  city  authorities  do  not  lay  it  out  as  a  park,  01: 
for  any  object  as  a  public  work.     They  neither  order, 
locate  nor  direct  it ;  neither  assumed  any  control  or  re- 
sponsibility in  the  matter,  nor  intended  to  ;  they  granted 

contingent.  They  are  not  present  and  actual,  and  therefore  afford  no  ground 
for  an  action  to  redress,  or  for  an  appeal  to  the  court  by  the  exercise  of  its 
restraining  power  by  injunction  to  prevent. 

On  the  other  hand,  the  proof  is  overwhelming,  and  by  half  a  dozen  wit- 
nesses, men  of  judgment  and  discrimination,  acquainted  with  the  value  of  real 
estate,  and  nearly  all  of  them  residing  in  the  immediate  neighborhood  of  the 
premises  in  question,  that  the  contemplated  improvement  by  the  defendant 
will  not  only  be  a  great  public  benefit,  but  that  instead  of  injuring  the  adja- 
cent property  of  the  plaintiff,  it  would  be  a  decided  advantage  to  him,  and 
actually  increase  the  value  of  his  real  estate  in  the  neighborhood.  My  own 
judgment  concurs  with  that  of  these  witnesses,  and  my  conviction  clearly  is, 
that  not  the  public  merely,  but  the  plaintiff  will  be  benefited  by  the  proposed 
change,  and  that  he  will  live  to  see  and  enjoy  its  ultimate  fruition  and  develop- 
ment. Under  such  a  state  of  facts  it  seems  to  me  impossible  to  maintain  this 
suit,  and  the  result  is  that  the  injunction  must  be  dissolved,  and  the  complaint 
dismissed  with  costs. 
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a  license  to  the  defendant,  whose  purpose  was  to  annex 
the  area  of  land  to  his  residence,  and  excluding  the 
plaintiff  as  well  as  others  of  the  public  therefrom. 

V.  If   the  city  authorities  intended  to  inclose  these 
grounds  and  to  exclude  the  plaintiff  and  others,  and  the 
public,  we  insist  it  is  in  conflict  with  and  a  subversion 
of  the  dedication,  and  they  acted  without  authority  ; 
and  the  acts  of  the  defendant  are  unjustifiable.      He 
proposes  permanently  to  continue  to  obstruct  and  pre- 
vent the  free  ingress  and  egress  to  and  from  the  same  by 
the  plaintiff,  and  not  only  defeat  the  objects  of  the  dedi- 
cation, but  arrogate  to  himself,  and  for  his  individual 
benefit,  that  part  of  the  lands  dedicated,  and  destroy 
the    benefits    to    the    property  of    the    plaintiff.      (19 
JST.  T.,  256. 

VI.  Any  pecuniary  injury  to  the  plaintiff,  no  matter 
how  small,  by  depriving  him  of  a  vested  right,  subject- 
ing him  to  loss  of  time  or  money,  imposing  additional 
burdens,  obstructing  his  right  of  way,  is  an  injury  to 
private  right,  and  he  is  entitled  to  the  aid  of  a  court  of 
equity  to  restrain  the  doing,  and  a  continuance  of  illegal 
acts.     (22  Barb.,  414,  420,  497.) 

VII.  The  learned  judge  erred  in  his  conclusions  of 
law.     1.  In  holding  that  the  common  council  had  author- 
ity and  power  to  authorize  the  defendant  to  do  the  act 
complained  of.      They  cannot  change  the  width  of  a 
street  by  authorizing  a  number  of  feet  to  be  inclosed  for 
a  court  yard.     Any  person  owning  property  on  such 
street  may  restrain  it  by  injunction.     (2  Barb.  R.,  577. 
4  Paige,  515.)    Nor  occupy  it  for  any  purpose,  except 
that  of  travel.     (11  Barb.,  390.) 

VIII.  The  case  made  is  clearly  within  the  province  of 
the  court  to  grant  the  relief  demanded.     A  threatened 
permanent  or  continuing  injury  is  sufficient  ground  for 
an  injunction.     (2  Story's  Equity,  §§  920,  923  and  927, 
p.  258.) 

IX.  The  learned  judge  erred  in  finding  there  was  an 
VOL.  LXVII.  11 
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acceptance  of  the  dedication.  No  evidence  of  any  ac- 
ceptance, or  official  action  given  on  the  trial.  Neither 
the  city  nor  village  authorities  ever  took  any  action 
in  relation  to  any  acceptance  of  the  dedication.  (6 
N.  Y.,  257. 

X.  The  fee  of  the  triangle  is  in  the  plaintiff,  and  he 
is  entitled  to  protect  the  reserved  rights  in  the  fee,  and 
prevent  any  perversion  of  the  objects  of  the  dedication. 
(3  Ifill,  483.) 

CTias.  Andrews,  for  the  respondent.  I.  The  plaintiff 
stands  in  the  same  position,  in  respect  to  the  remedy  in 
this  action,  as  though  the  deed  of  trust  from  Janies  and 
others  to  the  plaintiff  and  Gideon  Hawley  in  1825,  had 
never  been  executed.  The  plaintiff  can  claim  nothing 
in  this  action,  under  or  through  that  conveyance. 

1.  That  conveyance  conveyed  the  lands  embraced  therein, 
to  Moses  D.  Burnet  and  Gideon  Hawley,  to  be  held  in 
"joint  tenancy  and  not  as  tenants  in  common,"  with 
power  to  Burnet  to  convey  upon  the  written  approval  of 
Mr.  James,  during  his  life,  and  with  a  like  power  to  Mr. 
Hawley  after  Burnet' s  death.      If  an  action  could  be 
maintained  by  the  owners  of  the  fee  of  the  land  to 
restrain  any  use  inconsistent  with  the  purpose  of  the 
dedication,  yet,   such  action  must  be  brought  by  the 
trustees  jointly,  and  does  not  lie  in  favor  of  the  plain- 
tiff alone.     (4  Kent's  Com.,  \\tli  ed.,  360.    5  Paige,  542.) 

2.  The  action  is  not  brought  upon  the  theory  that  the 
plaintiff,  by  reason  of  ownership  of  the  soil,  has  rights 
which  have  been  invaded  by  the  defendant.     The  plain- 
tiff in  his  complaint  asserts  no  claim  as  trustee  or  in 
behalf  of  the  beneficiaries  in  the  trust.     No  title  to  the 
locus  in  quo  is  alleged  in  the  plaintiff.     3.  The  purposes 
of  the  trust  having  been  accomplished,  the  legal  estate 
has  reverted  in  the  grantors  who  created  it.     (Niclioll  v. 
Walworth,  5  Denio,  385.) 

II.  The  complaint  avers  the  dedication  of  the  triangle 
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in  question  to  the  public,  "  as  public  grounds,  easement 
and  highway."  It  devolved  upon  the  corporate  authori- 
ties of  the  city  or  Syracuse,  as  representatives  of  the 
public,  to  control  and  regulate  the  use,  in  any  manner 
not  inconsistent  with  the  purpose  of  the  dedication. 
(Trustees  of  Walertown  v.  Cowen,  4  Paige,  510.  Com- 
monweallh  v.  Albenger,  1  Wharton,  469.  2  Smith's 
Leading  Cases,  218,  222.  5  Paige,  454.)  This  right 
would  from  necessity  exist  in  the  corporation  without 
special  statutory  authority.  It  is  also  given  by  the 
charter.  (Laws  1857,  ch.  63.) 

III.  The  authority  given  by  the  common  council  to 
the  defendant,  to  improve  the  triangle  in  question,  and 
to  inclose  it  for  the  purpose  of  a  public  park,  was  con- 
sistent with  the  use  for  which  the  land  was  dedicated, 
and  the  defendant  could  lawfully  exercise  the  authority 
granted,  as  the  agent  of  the  corporation.     1.  The  pur- 
pose of  the  dedication  of  the  land  in  question,  as  alleged 
and  proved,  allows  any  use  to  be  made  which  shall  not 
interfere  with  its  character  as  "public  grounds,  ease- 
ment or  highway."     2.  A  public  park  or  square  is  a 
highway,  within  the  legal  meaning  of  that  term.     (Com, 
v.  Fish,  8  Met.,  238.     State  v.  Wilkinson,  2  Verm.,  480. 
2  Smiths   Leading    Cases,  222.     2  Ohio  Rep.,  107.) 
3.  It  appears,  by  the  complaint  and  by  the  proof,  that 
the  triangle  is  bounded  by  streets,  and  is  not  within  the 
limits  of  any  street  as  used  and  travelled.     4.  The  use 
to  which  public  grounds  may  be  appropriated  may  vary 
from  time  to  time,  as  public  convenience  may  require,  so 
that  the  new  use  shall  not  be  substantially  inconsistent 
with  the  purposes  of  the  dedication. 

IV.  If  the  common  council  had  authority  to  authorize 
the  proposed  improvement,  then  no  action  can  be  main- 
tained by   the  plaintiff,  although  he  may  be  injured 
thereby.     The  common  council  having  authority  to  act, 
the  propriety  of  its  action  cannot  be  questioned.     ( Wil- 
liams v.  N.  T.  Central  It.  R.  Co.,  18  Barb.,  247.     Dams 
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v.  Mayor,  &c.,  4  Ker.,  615.     Chapman  v.  Albany  and 
Schenectady  R.  R.  Co.,  10  #«/•&.,  360.) 

V.  If,  however,  the  proposed  ac^  of  the  defendant 
was  unauthorized,  yet  the  plaintiff  cannot  maintain  this 
action,  as  it  appears  from  the  proof,  and  is  found  by 
the  referee,  that  he  will  sustain  no  special  damages 
therefrom.  This  fact  must  be  alleged  and  proved,  to  en- 
title the  plaintiff  to  an  injunction.  (Corning  v.  Lowerre, 
6  John.  Ch.,  439.  Dougherty  v.  Bunting,  1  Sand.,  1. 
Parsons  v.  Travis,  1  Duer's  JR.,  449.  Dams  v.  Mayor, 
4  Ker.,  526.  Lansing  v.  Smith,  8  Cow.,  151.  Smith 
v.  City  of  Boston,  7  Gush.,  254.  2  Story's  Eq.,  §§  924, 
925.  Washb.  on  Easem.,  §  569.  7  Gush.,  510.)  Nor 
will  the  court  interfere  by  injunction  in  a  case  of  what 
may  be  regarded  as  an  eventual  or  contingent  nuisance. 
(Ld.  Brougham  in  3d  Mylne  &  Keene,  169.) 

By  the  Court,  MULLIN,  J.  The  triangle  in  question 
was  dedicated  to  the  public  for  the  purposes  of  a  park 
or  square,  and  the  city  of  Syracuse,  if  it  accepted  the 
dedication,  became  seised  of  it,  not  in  fee,  but  in  trust 
for  the  public,  charged  with  the  duty  of  preventing  its 
appropriation  to  any  other  uses  than  such  as  the  donors 
intended,  and  of  securing  to  the  public  the  enjoyment 
of  the  benefits  which  it  was  designed  to  confer.  ( Vil- 
lage of  Watertown  v.  Cowen,  4  Paige,  510.  Anderson 
v.  Rochester  &c.  R.  R.  Co.,  9  How.  Pr.  Rep.,  553.) 

Unless  a  private  person,  living  in  a  corporation  in 
which  land  has  been  dedicated  for  a  public  use,  has 
acquired  in  some  legal  way  an  interest  in  such  ease- 
ment, from  the  person  dedicating  the  land,  he  cannot 
maintain  an  action  against  a  person  or  corporation 
interfering  with  or  disturbing  such  easement ;  unless 
he  sustains  thereby  some  special  and  peculiar  damage, 
which  is  not  sustained  by  the  great  mass  of  the  inhab- 
itants. (See  cases  cited,  supra.) 

In  Anderson  v.  Rochester  &c.   R.  R.  Co.  (9  How., 
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561)  the  defendant  had  instituted  proceedings  under  the 
general  railroad  act,  to  acquire  the  right  to  lay  its  track 
through  a  public  square  in  the  city  of  Rochester,  a  part 
of  which  had  been  dedicated  to  the  public  for  the  pur- 
poses of  a  public  square,  and  a  part  had  been  purchased 
by  the  city,  for  the  same  purpose.  A  large  portion  of 
the  price  had  been  assessed  upon  the  owners  of  lots 
fronting  on  the  square.  The  plaintiffs  were  such  own- 
ers, and  commenced  the  action  to  restrain  the  defendant 
from  laying  its  track  on  the  square,  upon  the  ground 
that  it  would  be  injurious  to  the  property  of  such  own- 
ers. It  was  also  claimed  by  the  plaintiffs  that  if  the 
track  should  be  laid  in  the  square  it  could  only  be 
upon  payment  to  the  plaintiffs  of  damages  for  the 
injury  they  should  sustain  thereby.  An  injunction 
was  granted,  but  on  appeal  to  the  General  Term  it  was 
vacated.  SELDEN,  J.,  lays  down  the  following  proposi- 
tions, which  apply,  in  all  their  force,  to  the  case  be- 
fore us. 

1st.  That  when  land  is  dedicated  to  the  public  use  the 
fee  remains  in  the  original  proprietors,  and  the  public 
acquire  an  easement,  merely,  coextensive  with  the  pur- 
poses to  which  they  were  intended  to  be  appropriated  ; 
and  if  there  is  a  corporation  to  represent  the  public, 
the  easement  vests  in  such  corporation,  which  thus -be- 
comes a  trustee  of  a  use. 

2d.  That  the  owners  of  lots  fronting  on  the  square 
not  having  had  conveyed  to  them  an  interest  or  ease- 
ment in  the  square,  acquired  no  interest  or  easement 
therein,  separate  and  distinct  from  that  held  by  the 
corporation  in  trust  for  all  the  citizens. 

3d.  If  the  trustee  in  trusts  of  a  public  nature  violates 
its  duty  by  authorizing  an  encroachment  upon  the 
rights  of  the  public,  any  of  the  citizens  as  cestuis  que 
trust,  may  institute  a  suit  against  such  trustee,  to  en- 
force the  trust.  But  none  of  the  beneficiaries  of  the 
trust  can  proceed  in  their  own  names,  against  a  stranger 
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to  the  trust,  except  when  the  acts  of  such  stranger  are 
productive  of  some  special  injury  to  the  parties  com- 
plaining not  common  to  all  the  cestuis  que  trust. 

4th.  That  the  location  of  the  track  of  the  defendant's 
road  in  the  public  square  was  not  such  a  special  injury 
to  the  plaintiffs  as  entitled  them  to  maintain  the  action. 

5th.  That  the  benefits  afforded  by  a  public  square  are 
those  of  light,  air,  prospect  and  of  a  public  promenade  ; 
and  that  the  track  of  the  defendant,  if  laid  and  used 
by  its  engines  and  cars,  was  not  such  an  interference 
with  the  enjoyment  of  either  of  these  benefits  as  a  court 
of  equity  would  prohibit  by  injunction.  (Lawrence  v. 
Mayor  &c.  of  New  York,  2  Barb.,  577.  Corning  v. 
Lowerre,  6  John.  Ch.,  439.  Drake  v.  Hudson  River 
JR.  .fl.  Co.,  7  Barb.,  508.) 

In  the  Fishmongers'  Co.  v.  East  India  Co.,  (1  DicTc., 
164,)  the  Lord  Chancellor  dismissed  the  plaintiffs  bill, 
filed  to  procure  an  injunction  restraining  the  erection  of 
a  statue  of  George  the  3d  on  a  triangular  piece  of  land 
in  front  of  the  plaintiff's  premises  in  the  city  of  London, 
where  several  streets  met,  as  calculated  to  lessen  the 
value  of  the  plaintiff's  premises.  The  chancellor  held 
that  the  statue  would  not  be  a  public  nuisance,  as  it 
did  not  obstruct  the  carriage  way ;  that  it  would  be 
beneficial  to  the  public.  It  was  quite  immaterial,  he 
said,  whether  a  majority  of  the  inhabitants  of  the  neigh- 
boring houses  do  or  do  not  object  to  the  erection  of  the 
statue  —  that  if  its  erection  did  lessen  the  value  of 
property  fronting  on  the  triangle,  it  was  not  such  a 
description  of  private  nuisance  as  would  justify  the 
interference  of  the  court  on  that  ground. 

If  the  cases  cited  be  law,  the  plaintiff  cannot  maintain 
this  action,  because, 

1st.  Inclosing,  and  planting  trees  upon,  the  land  in 
question  does  not  interfere  with  the  enjoyment  by  the 
plaintiff  of  any  of  the  benefits  the  laying  out  of  the 
square  was  intended  to  confer. 
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The  only  possible  enjoyment  which  inclosing  and 
planting  trees  could  interfere  with  would  be  that  of 
prospect.  Those  of  light,  air  and  promenade  are  in  no 
respect  interfered  with.  And  as  to  the  prospect,  it  seems 
to  me  quite  obvious  that,  so  far  from  its  being  injured, 
it  is  largely  improved. 

But  very  little,  if  any,  benefit  would  be  conferred  by 
dedicating  to  the  public  a  piece  of  ground  to  be  left 
nninclosed  —  to  be  travelled  over  ad  libitum  by  persons 
and  carriages  —  a  common  resort  for  all  the  stray  cattle 
of  the  vicinage.  Such  a  place  would  soon  become  im- 
passable —  offensive  to  the  senses.  It  would  be,  in  itself, 
a  public  nuisance. 

The  length  of  this  triangle  on  James  street  is,  I  be- 
lieve, about  seventy-five  feet ;  Hawley  street  is  sixty 
feet ;  making,  together,  135  feet.  If  this  space  is  to  be 
kept  open  as  a  street  over  which  persons  may  pass  at 
pleasure,  and  the  city  should  accept  it  for  that  purpose, 
it  would  be  its  duty  to  keep  it  in  repair.  It  would  be 
no  small  burthen  to  keep  such  a  street  in  proper  con- 
dition for  travel ;  and  I  very  much  doubt  whether  any 
corporation  would  accept  of  such  a  gift,  charged  with 
such  a  burthen. 

But  it  was  never  intended,  by  those  who  dedicated 
this  triangle  to  the  public,  that  it  should  be  so  used.  It 
was  their  purpose  to  furnish  a  place  which  might  be 
inclosed  and  protected  against  the  inroads  of  cattle, 
planted  with  trees,  shrubbery  and  flowers  —  a  spot  pleas- 
ant to  the  eye  and  an  ornament  to  the  street.  If  the 
streets  in  the  vicinity  had  been  so  narrow  as  to  require  for 
the  accommodation  of  the  public  or  adjoining  owners,  a 
larger  space  for  travel,  it  might  be  inferred  that  the  object 
of  the  dedication  was  to  enlarge  the  passage  way  for  teams, 
&c. ;  but  there  is  no  such  necessity  apparent  or  proved. 
And  in  the  absence  of  evidence  of  such  a  purpose  on  the 
part  of  those  dedicating  the  land,  we  must  presume  that 
they  intended  that  it  might  and  would  become  a  beautiful 
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park,  a  place  affording  pleasure  to  all  who  might  look 
upon  it  or  enjoy  its  shade,  and  not  a  disgrace  to  those 
who  gave  it,  and  the  people  for  whose  benefit  it  was 
given. 

It  is  suggested  that  the  city,  in  granting  the  request 
of  the  defendant  for  leave  to  inclose  the  triangle,  gave 
him  the  right  to  appropriate  it  to  his  own  use,  to  the 
exclusion  altogether  of  the  public. 

I  do  not  think  that  the  transaction  between  the  defen- 
dant and  the  city  is  open  to  such  a  construction.  The 
defendant's  request  was,  to  be  permitted  "fo  set  shade 
trees  on,  and  to  inclose  a  portion  of  the  triangle  with 
a  suitable  fence"  And  this  was  the  permission  granted. 

It  would  be  a  breach  of  the  trust  under  which  the 
city  holds  the  land  in  question  to  permit  it  to  be  appro- 
priated to  private  use ;  much  more  to  expressly  permit 
such  appropriation.  A  breach  of  trust  is  never  pre- 
sumed. (1  Cowen  &  If  ill's  Notes,  298,  367-8.) 

The  presumption  may  be  fairly  and  reasonably,  con- 
sistently with  the  language  of  the  request  on  the  one 
side,  and  the  resolution  granting  it  on  the  other,  con- 
strued to  mean  a  permission  to  the  defendant  to  inclose, 
and  plant  trees  upon,  said  triangle  to  be  used  as  a  public 
park,  for  the  benefit  of  the  public  ;  and  that  the  defen- 
dant's reason  for  making  the  request  and  assuming  the 
expense,  was  to  render  a  place  adjoining  his  dwelling 
house,  that  from  the  mere  want  of  improvement  was  not 
pleasant  to  the  eye,  and  therefore  lessened  the  enjoy- 
ment to  be  derived  from  his  own  premises,  a  pleasant 
little  public  park.  If  the  defendant  thus  improved  it, 
the  public  derive  the  same  benefit  from  it  they  would 
have  done  had  the  city  performed  the  same  service ;  and 
they  were  relieved  from  the  expense. 

But  if,  under  the  permission  thus  granted,  the  defen- 
dant should  attempt  to  appropriate  this  triangle  to  his 
own  use,  the  plaintiff  could  maintain  an  action  against 
the  defendant  and  the  city,  to  prevent  it.  But  until 
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that  is  done,  or  atttempted,  he  cannot  maintain  such  an 
action.  (See  cases  cited.) 

The  court  finds  that  the  plaintiff  has  not  sustained 
any  such  special  damage  as  entitles  him  to  maintain  this 
suit.  While  this  is  rather  a  finding  of  a  matter  of  law 
than  a  fact,  still,  within  the  cases  cited,  his  finding  is 
right.  Being  compelled  to  walk  or  drive  a  few  rods 
further,  loy  reason  of  inclosing  this  triangle,  is  not  an 
injury  which  the  plaintiff  sustains  alone.  Every  person 
passing  from  Townsend  or  Hawley  street  has  the  same 
additional  distance  to  pass  over.  The  depreciation  of 
property  is  not  of  itself  sufficient  to  enable  the  plaintiff 
to  sustain  the  action.  If  so,  there  is  no  improvement  of 
modern  times,  the  erection  or  construction  of  which  may 
not  be  prevented ;  as  there  is  none  which  does  not  in- 
juriously affect  the  pecuniary  interests  of  some  persons 
more  than  others. 

As  these  are  the  only  grounds  suggested  for  sustain- 
ing the  action,  I  the  judgment  of  the  Special  Term  was 
right,  and  should  be  affirmed. 

Judgment  affirmed,  with  costs. 

[ONONDAGA  GENEBAL  TEBM,  April  2,  1867.  Morgan,  Bacon,  Foster 
and  Malli n,  Justices. 


BRADFORD  KENNEDY  vs.  THE  OSWEGO  AND  SYRACUSE 
RAILROAD  COMPANY. 

When  a  contract  is  made  for  the  purchase  and  sale  of  a  given  number  of  cords 
of  wood,  the  vendor  is  bound  to  deliver,  and  the  vendee  is  entitled  to  receive, 
128  cubic  feet  for  each  cord  of  wood  so  contracted  for. 

Usage  has  prescribed  the  number  of  feet  each  cord  shall  contain ;  and  in  the 
absence  of  an  agreement  or  of  a  custom  that  a  less  number  of  feet  shall  con- 
stitute a  cord,  the  usage  applies  to,  and  controls,  the  agreement. 

Upon  a  contract  for  the  purchase  of  a  specified  number  of  cords  of  wood  which 
the  purchaser  is  informed  id  but  three  feet  long,  he  is  not  bound  to  accept  of 
a  pile  of  such  wood  eight  feet  long  and  four  feet  high,  as  a  cord. 
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When  the  known  length  of  the  wood  is  the  only  circumstance  that  can  be  relied 
upon  in  support  of  an  implied  agreement  to  take  wood,  less  than  four  feet 
long,  upon  the  contract,  as  if  it  were  four  feet,  that  fact  alone  is  not  sufficient 
to  establish  such  an  agreement. 

All  the  facts  known  to  the  parties  at  the  making  of  the  contract,  or  the  delivery 
of  the  wood,  are  to  be  considered,  in  determining  whether  there  was  a  con- 
tract to  purchase  wood,  only  three  feet  long,  as  if  it  were  the  proper  length. 
They  are  competent  to  go  to  the  jury,  and  from  them  it  may  infer  such  an 
agreement. 

When  fire  wood  or  timber  is  purchased  for  some  specific  purpose,  which  requires 
it  to  be  of  a  certain  length,  if  wood  of  a  length  different  from  that  contracted 
for  is  delivered  and  received,  the  contract  is  satisfied.  But  when  the  con- 
tract is  for  wood  for  being  burned,  and  the  contract  does  not  define  the 
length,  it  may  be  longer  or  shorter  than  four  feet ;  but  the  vendor  must 
deliver  128  cubic  feet,  for  a  cord. 

In  the  absence  of  any  notice  that  an  acceptance  of  wood,  only  three  feet  long, 
would  be  considered  an  acceptance  of  it  as  if  it  were  four  feet  long,  the  accept- 
ance and  use  of  it  by  the  vendee  will  not  estop  him  from  insisting  upon  a 
full  cord. 

There  was  a  conflict  of  evidence  as  to  the  making  of  an  express  agreement 
between  the  parties  that,  to  avoid  any  trouble  about  measuring  the  wood,  if 
the  purchaser  would  take  it  at  its  length,  the  vendor  would  take  four  dollars 
per  cord,  for  it  Held,  that  this  was  a  question  of  fact  for  the  jury  and  should 
have  been  submitted  to  them. 

Where,  upon  the  evidence,  the  court  had  the  right  to  find  that  the  defendant,  by 
its  agent,  agreed  to  take,  upon  a  contract,  wood  only  three  feet  in  length,  aa 
if  it  were  four  feet  long,  provided  the  plaintiff  would  take  four  dollars  per 
cord,  therefor ;  held  that,  the  court  thus  finding,  the  defendant  was  bound  by 
the*  act  of  the  agent ;  and  that  there  was  a  sufficient  consideration  for  the 
agreement. 

The  defendant's  counsel  excepted  to  a  direction  to  the  jury  to  find  a  verdict 
for  the  plaintiff,  but  did  not  ask  that  any  question  of  fact  should  be  sub- 
mitted to  it.  Held,  that  such  a  request  was  necessary,  in  order  to  enable  him 
to  get  the  benefit  of  the  error  in  the  direction. 

It  can  make  no  difference,  in  principle,  whether  the  court  directs  a  nonsuit  or 
orders  a  verdict.  In  either  case,  it  is  the  duty  of  the  court  to  submit  con- 
flicting evidence  to  the  jury,  if  requested  so  to  do.  But,  in  the  absence  of  a 
request,  the  court  may  itself  pass  upon  the  facts ;  and  when  it  does  so,  the 
parties  will  be  deemed  to  have  acquiesced  in  the  action  of  the  court. 

A  memorandum  is  not  received  to  corroborate  a  witness  who  does  not  recol- 
lect the  facts,  independent  of  it,  but  to  recall  the  facts  if  he  has  forgotten 
them.  Where  the  witness  may  resort  to  it  to  refresh  his  recollection,  it  may 
be  read  in  evidence.  But  unless  it  becomes  necessary  for  this  purpose,  it  is 
wholly  incompetent. 

The  defendant  proved  that  one  of  its  agents  drew  up  a  writing  setting  out  the 
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terms  of  an  agreement  for  the  sale  and  purchase  of  wood ;  that  he  presented 
it  to  the  plaintiff's  agent  who  made  the  contract,  who  said  it  was  correct,  but 
he  wished  the  plaintiff's  name  in  it  instead  of  his  own.  It  was  never  signed 
by  either  party.  Held,  that  the  paper  was  not  evidence  to  show  the  terms  of 
the  contract. 
The  case  of  Guy  v.  Mend  (22  N.  Y.,  463.)  distinguished 

MOTION  for  a  new  trial,  on  a  case  containing  excep- 
tions, which  were  ordered  to  be  heard  in  the  first 
instance  at  the  General  Term. 

The  plaintiff  claimed  to  recover  for  2,438  cords  of 
wood  at  four  dollars  per  cord,  less  $8,000  which  had 
been  paid  by  the  defendant.  The  defendant  denied  that 
it  had  purchased  or  received  that  quantity  of  wood  from 
the  plaintiff,  and  alleged  that  it  purchased  only  2,000 
cords,  and  that  the  wood  delivered  actually  amounted 
to  only  2,091£  cords.  The  defendant  also  alleged  that 
the  wood  was  not  of  the  quality  specified  in  the  contract 
for  its  purchase,  and  was  not  piled  according  to  the 
agreement.  The  plaintiff  introduced  evidence  tending  to 
show  that  in  December,  1864,  he  had  a  quantity  of  wood 
cut  and  piled  a  short  distance  from  the  Fulton  depot. 
on  the  defendant's  road.  That  the  defendant's  agents 
examined  the  wood  before  negotiating  for  its  purchase, 
and  finally  agreed  to  take  it  at  its  length  and  pay  four 
dollars  per  cord.  Dorastus  Kellogg,  the  plaintiff's 
agent,  testified  that  the  agreement  was  made  about  the 
middle  of  December;  that  1,600  or  1,700  cords  of  wood 
were  then  cut,  and  that  some  two  weeks  after,  the  agent 
of  the  defendant  told  him  that  he  might  deliver  2,500 
cords.  That  the  wood  was  drawn  and  piled  along  the 
railroad,  near  the  Fulton  depot,  in  January,  February 
and  March,  1865.  That  as  the  wood  was  being  drawn 
the  defendant's  agents  directed  the  teamsters  when  and 
where  to  pile  it,  and  that  they  piled  it  accordingly. 
That  on  the  24th  day  of  April,  1865,  the  agents  of  the 
parties  met  to  measure  the  wood.  That  Wade,  the 
deputy  superintendent  of  the  defendant's  road,  while 
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assisting  in  the  measurement,  objected  that  the  wood 
was  short,  (meaning  less  than  four  feet  in  length,)  and 
claimed  that  allowance  should  be  made  for  that.  To 
this  Hitchcock,  the  plaintiffs  agent,  replied  that  they 
came  there  to  ascertain  the  running  measure  of  the  piles 
only,  and  Wade  answered  "then  very  well,  we  will  go 
on,"  that  if  that  was  what  the  witness  wanted,  it  was 
all  right.  They  measured  the  length  of  the  piles  and 
the  height  of  some,  and  estimated  the  height  of  the  rest. 
Some  deductions  were  made  for  deficiency  in  height. 
In  this  way  the  plaintiff's  agent  made  the  wood  amount 
to  2,439  cords.  The  defendant  showed  by  Daniel  Good- 
win, track  master,  and  deputy  superintendent  Wade, 
that  the  contract  for  the  wood  was  reduced  to  writing 
and  presented  to  Kellogg  to  be  executed.  That  Kellogg 
read  it  —  said  it  was  all  right  —  just  as  they  had  talked, 
only  he  did  not  wish  his  name  to  appear  in  it ;  and  he 
told  Good  win  to  have  it  in  Kennedy's  name  alone,  and 
he  would  sign  it.  It  was  never  signed.  This  contract 
was  offered  in  evidence,  and  rejected. 

Goodwin  and  Wade  both  testify  that  there  was  no 
agreement  to  purchase  from  the  plaintiff  more  than 
2,000  cords  of  wood  ;  that  the  wood  was  to  be  four  feet 
in  length  ;  and  whenever  five  hundred  cords  were  de- 
livered and  measured,  that  quantity  was  to  be  paid  for 
within  twenty  days. 

The  defendant  offered  to  show  that  notice  was  given 
by  the  defendant  to  the  plaintiff  on  the  26th  day  of 
April,  1865,  that  it  would  employ  an  experienced  wood 
measurer  named  Sawyer,  of  Syracuse,  to  measure  the 
wood  and  ascertain  the  actual  quantity  delivered  by 
the  plaintiff ;  that  the  plaintiff  made  no  reply  thereto ; 
that  such  measurement  was  made  by  said  Sawyer  before 
any  of  the  wood  was  sawed  or  used  by  the  defendant, 
and  the  amount  of  wood  made  by  said  Sawyer  on  such 
measurement.  Objection  was  made  by  the  plaintiff,  the 
court  sustained  the  objection,  excluded  the  evidence, 
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and  the  defendant's  counsel  excepted.  Several  other 
offers  of  evidence  were  made.  To  each  and  every  of 
which  the  plaintiff's  counsel  stated,  as  grounds  of  ob- 
jection, that  the  defendant  having,  by  its  agent,  removed 
the  wood  as  it  was  being  delivered,  and  directed  in  re- 
gard to  it,  and  having  examined  the  wood  as  it  was 
delivered,  and  the  wood  being  open  to  its  inspection, 
and  no  objection  having  been  made  by  it  as  to  its 
quality,  either  at  the  time  of  its  delivery  or  within  the 
twenty  days  within  which  it  was  to  be  inspected,  meas- 
ured and  paid  for,  and  having  on  the  24th  of  April 
measured  the  wood  with  plaintiff,  and  thereafter  used 
it  without  any  further  measurement  or  delivery  from 
the  plaintiff  to  it,  had  accepted  the  wood  and  waived 
any  defects  as  to  its  quality. 

It  was  conceded  by  the  plaintiff  that  he  had  received 
from  the  defendant  $8,000  on  account  of  the  wood  in 
question. 

The  testimony  being  closed,  the  court  directed  the 
jury  to  find  a  verdict  for  the  plaintiff  for  $1,945.32,  to 
which  the  defendant's  counsel  duly  excepted. 

The  jury  found  a  verdict  accordingly. 

A.  Perry,  for  the  defendant.  I.  The  court  erred  in 
excluding  the  evidence  offered  by  the  defendant  to  show 
the  length  of  the  wood  and  the  number  of  cords  de- 
livered by  plaintiff  to  defendant,  at  the  rate  of  128  cubic 
feet  to  the  cord.  1.  This  evidence  was  proper  to  show  the 
number  of  cords  for  which  the  defendant  was  liable  to 
pay.  All  agree  that  the  wood  was  to  be  paid  for  at  the 
rate  of  four  dollars  per  cord.  The  evidence  was  not 
offered  to  show  non-performance  of  the  contract  by  the 
plaintiff,  nor  to  lay  the  foundation  for  recoupment  of 
damages  by  reason  of  the  defective  quality  of  the  wood. 
The  principle  declared  in  Reed  v.  Randall  (29  N.  Y. 
JRep.,  358)  and  cases  there  cited,  has  no  application  here. 
The  term  "cord,"  as  used  by  the  parties  in  making  this 
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agreement,  signified  128  cubic  feet.  (Worcester's  Die. 
Webster's  Die.  New  American  Cyclopaedia,  vol.  16, 
pp.  328,  335,  tit.  "Weights  and  Measures."  Many  v. 
Beekman  Iron  (70.,  9  Paige,  188,  195.)  2.  By  accept- 
ing the  wood,  the  defendant  may  have  waived  any 
defect  in  quality,  but  this  certainly  did  not  preclude  in- 
quiry as  to  the  quantity.  3.  There  was  no  agreement  by 
Wade  that  2,091  cords  of  wood  should  be  accepted  and 
paid  for  as  2,438  cords.  He  constantly  objected  to  the 
shortness  of  the  wood,  and  claimed  deduction  from 
quantity  on  account  of  it.  Wade  had  no  authority 
to  make  such  agreement.  Such  agreement  would  be 
void  for  want  of  consideration.  4.  This  evidence  was 
proper  to  show  why  no  objection  was  made  to  receiving 
more  than  2,000  cords.  It  could  not  be  known  that 
there  was  more  than  2,000  cords  until  after  a  correct 
measurement. 

II.  The  court  erred  in  excluding  the  unexecuted  mem- 
orandum of  agreement  for  the  purchase  and  sale  of  the 
wood.     Every  species  of  memorandum  is  now  admissi- 
ble as  evidence.     (Guy  v.  Mead,  22  N.  T.  Rep.,  463.) 

III.  The   court  erred  in  excluding  evidence   of   the 
measurement  of  the  wood  by  Sawyer,  and  notice  thereof 
to  the  plaintiff.     This  was  notice  to  the  plaintiff  that  the 
defendant  repudiated  the  measurement  made  on  24th  of 
April,  and  was  given  before  any  of  the  wood  was  sawed 
or  used. 

IV.  The  direction  by  the  court  to  the  jury  to  find  a 
verdict  for  the  plaintiff  for  $1,945.32  was  erroneous. 

J.  H.  Townsend,  for  the  plaintiff.  I.  The  quality  of 
the  wood,  for  soundness  and  length,  was  open  to  the  in- 
spection of  the  defendant,  and  was  examined  by  it 
during  its  delivery,  and  no  objection  having  been  made 
thereto,  during  the  time  of  its  delivery,  or  within  the 
time  that  the  payment  therefor  was  to  have  been  made, 
which  was  a  reasonable  time  within  which  the  defen- 
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dant  might  examine  the  wood,  and  the  measurement 
thereof  having  been  made  also  without  objection  in 
that  regard,  all  constitute  an  acceptance  of  the  wood. 
The  defendant  might  reject  the  wood,  if  not  according 
to  the  contract,  but  not  having  done  so,  it  cannot 
now  be  allowed  to  say  that  it  was  of  inferior  quality. 
(Sprague  v.  Blake,  20  Wend.,  61.)  The  principle  is  very 
clearly  stated  in  the  case  of  Ely  v.  CfLeary  (2  E.  D. 
Smith,  355),  in  the  following  language :  The  purchaser 
"was  bound  to  accept  them  as  performance  of  the  ex- 
ecutory contract,  or  reject  them  as  soon  as  he  discovered 
the  alleged  inferiority,  and  give  notice  of  such  rejection, 
and  not  having  done  the  latter  he  must  be  deemed  to 
have  acquiesced  in  the  quality."  (See  also  Warren  v. 
Van  Pelt,  4  E.  D.  Smith,  202.)  The  case  of  Heed  v. 
Randall,  (29  N.  T.,  358,)  would  seem  to  be  conclusive 
upon  this  point. 

The  defendant  cannot  say  that  the  length  of  the  wood 
did  not  appertain  to  its  quality,  for  the  agreement  which 
it  claims  to  have  made,  expressly  so  recognizes  it.  The 
defendant's  superintendent,  in  stating  the  agreement, 
says  the  question  was  asked  him,  "What  length  he 
required  it  to  be  cut  ?  I  told  him  it  must  be  four  feet 
long." 

II.  In  no  otherwise  than  by  and  through  the  measure- 
ment and  delivery  made  on  the  24th  of  April,  has  the 
defendant  any  title  to  the  wood.  It  was  either  a  tres- 
passer in  taking  the  wood,  or  it  derived  title  thereto  un- 
der that  measurement ;  for  there  is  no  suggestion,  even, 
that  the  plaintiff  ever  assented  to  any  remeasurement, 
or  made  any  other  delivery  of  the  wood  to  the  defen- 
dant. The  defendant  cannot  claim  itself  to  have  been  a 
trespasser.  Hence,  having  taken  the  wood  under  the 
measurement,  it  is  bound  by  it.  It  does  not  claim  that 
it  found  any  error  in  the  measurement.  Had  it  found 
such  error,  it  should  have  declined  to  receive  the  wood 
until  the  correction  should  be  made,  and  certainly  if 
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after  the  measurement  it  claimed  a  different  rule,  the 
claim  was  abandoned  when  it  commenced  using  the 
wood. 

III.  The  acceptance  of    the  2,436  cords,  implies  a 
promise  to  pay  the  purchase  price  of  the  436  cords  in 
excess  of  the  2,000  cords  first  contracted  for. 

IV.  The  unexecuted  contract  offered  in  evidence  was 
properly  rejected.     1.  The  paper  was  not  perfected  as 
an  agreement.     (Mumford  v.  Whitney,  15  Wend.,  380. 
Robinson  v.  Cushman,  2  Den.,  149.)     2.  It  does  not 
purport  to  be  an  agreement  between  the  parties.     It  pur- 
ports to  be  between  plaintiff  and  one  Kellogg  of  the  one 
part  and  one  Hiram  Wade,  described  as  agent,  &c.,  of 
the  other  part.     3.  The  paper  was  offered  as  a  contract, 
and  was  objected  to  as  unexecuted,  as  the  case  plainly 
shows.     It  was  not  offered  as  a  part  of  the  admission 
claimed  to  have  been  made  by  plaintiffs  to  defendant's 
agent.     4.  As  an  admission  it  was  worthless,  for  the 
reason  that  it  being  conceded  that  the  plaintiff's  agent 
declined  to  execute  it,  and  the  reasons  of  such  declining 
being  in  dispute,  the  contents  of   the  paper  throw  no 
light  upon  the  admission,  and  especially  so  as  the  evi- 
dence is  conclusive  that  the  reason  why  the  execution 
was  declined  was  because  the  paper  did  not  correctly 
state  the  agreement.     At  the  best  it  was  but  a  mere 
memorandum,  and  as  such  was  not  evidence  per  se.     (2 
Phillips  Ev.,  412.)    5.  But  even  if  the  paper  were  com- 
petent, the  case  would  not  be  materially  changed.     We 
concede  that  the  case  must  stand  upon  the  facts,  gov- 
erned by  the  contract  as  stated  by  witness  Wade,  the 
deputy  superintendent  of  the  defendant's  road,  and  it 
would  stand  with  like  stability  governed  by  the  agree- 
ment as  stated  in  the  writing. 

By  the  Court,  MULLIN,  J.  When  a  contract  is  made 
for  the  purchase  and  sale  of  a  given  number  of  cords  of 
wood,  the  vendor  is  bound  to  deliver,  and  the  vendee  is 
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entitled  to  receive,  128  cubic  feet  for  each  cord  of  wood 
so  contracted  for.  Usage  has  prescribed  the  number  of 
feet  each  cord  shall  contain  ;  and  in  the  absence  of  an 
agreement  or  of  a  custom  that  a  less  number  of  feet 
shall  constitute  a  cord,  the  usage  applies  to  and  controls 
the  agreement. 

No  different  custom  is  suggested  in  this  case ;  and 
hence  the  inquiry  is  confined  to  whether  there  was  a  con- 
tract between  the  parties  by  which  the  defendant  was 
bound  to  accept  less  than  128  cubic  feet  for  a  cord  ;  or 
whether  the  wood  delivered  was  accepted  in  performance 
of  the  contract. 

It  appears  by  the  evidence  of  the  plaintiff's  witnesses 
that  one  of  the  defendant's  agents  went  into  the  woods 
while  the  wood  in  question  was  being  cut,  and  saw  it, 
and  it  was  said  in  his  presence  that  a  few  cords  of  it 
were  too  short ;  that  while  the  wood  was  being  de- 
livered, there  was  no  complaint  that  it  was  too  short, 
but  complaint  was  made  on  that  subject  when  it 
was  being  measured.  The  defendant's  agent  desig- 
nated the  place  where  the  wood  should  be  piled,  and 
he  gave  directions  as  to  the  size  of  the  piles.  The 
height  of  the  piles  was  objected  to,  at  the  time  of  the 
measurement,  and  a  deduction  was  made,  for  the  defi- 
ciency in  height.  Wade,  one  of  the  defendant's  agents, 
attended  to  the  measurement,  and  stated  to  the  plaintiff's 
agents  that  the  quantity  was  2,438  cords,  and  did  not 
make  any  complaint  as  to  the  result,  nor  intimate  that 
he  wished  any  further  measurement.  After  the  measure- 
ment was  completed,  Wade  claimed  there  should  be  a 
deduction  of  ten  cords,  and  it/  was  made.  The  plain- 
tiff' s  book-keeper  testifies  that  he  attended  the  measure- 
ment, and  that  Wade  complained  that  the  wood  was  too 
short,  and  that  an  allowance  should  be  made  for  it.  The 
witness  told  him  they  came  there  to  ascertain  the  running 
measurement  of  the  piles,  only,  and  Wade  replied, 
"Very  well,  go  on;  if  that  was  what  I  (the  witness) 
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wanted,  it  was  all  right."  It  was  also  proved  that  a  part 
of  the  wood  was  sawed  by  the  defendant's  hands,  and 
a  part  of  that  thus  sawed  was  used  by  the  defendant. 

Laying  out  of  view,  for  the  present,  the  evidence  of 
an  express  agreement  to  take  the  wood  as  it  was  cut, 
as  if  it  were  four  feet  long,  let  us  ascertain  whether 
the  facts  above  stated  establish  an  agreement  to  accept 
the  wood  as  if  it  were  four  feet  long,  or  whether  there 
was  an  acceptance  of  it  in  full  performance  of  the  con- 
tract, so  as  to  preclude  the  defendant  from  now  insisting 
that  it  was  not  as  long  as  the  contract  called  for. 

When  a  contract  is  made  for  the  purchase  of  a  given 
number  of  cords  of  wood,  which  the  purchaser  is  in- 
formed is  but  three  feet  long,  he  is  not  bound  to  accept 
of  a  pile  of  such  wood  eight  feet  long  and  four  feet  high, 
as  a  cord.  He  is  entitled  to  128  cubic  feet.  Such  a 
pile  gives  him  only  ninety -six.  Usage  has  defined  the 
meaning  of  the  word  "cord  ;"  and  the  contract  must  be 
construed  in  reference  to  it.  And  that  meaning  cannot 
be  changed,  unless  the  parties  mutuaHy  so  agree,  or  the 
contract  was  made  in  reference  to  some  other  well 
known  custom  or  usage  which  recognizes  a  quantity 
less  than  128  cubic  feet  as  a  cord.  The  known  length 
of  the  wood  is  the  only  circumstance,  aside  from  the 
alleged  express  agreement,  that  can  be  relied  upon  in 
support  of  an  implied  agreement  to  take  the  wood  upon 
the  contract  as  if  it  were  four  feet ;  as  that  was  the  only 
fact  then  known  to  the  parties.  All  the  other  matters 
testified  to  by  the  witness  occurred  subsequent  to  the 
making  of  the  contract.  That  fact,  alone,  is  not  enough 
to  establish  such  a  contract. 

If  the  contract  is  to  be  deemed  as  not  made  until  the 
wood  was  actually  delivered,  not  having  been  reduced 
to  writing,  all  the  facts  proved  were,  of  course,  then 
known  to  both  parties,  and  they  are  all  to  be  considered 
in  determining  whether  there  was  a  contract  to  pur- 
chase the  wood  as  if  it  were  the  proper  length.  Even 
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then,  they  do  not  conclusively  establish  such  a  contract. 
The  facts  are  all  of  them  competent  to  go  to  a  jury,  and 
from  them  it  might  infer  such  an  agreement ;  but  a 
finding  against  such  a  contract  could  not  be  set  aside  as 
against  the  evidence. 

The  next  question  is,  do  the  facts  proved  show  an  ac- 
ceptance of  the  wood  delivered  as  a  full  performance  of 
the  agreement? 

The  respondent's  counsel  insist  that  they  do  ;  and  if 
the  defendant's  agents  did  not  intend  to  accept  the 
wood  as  being  a  compliance  with  the  terms  of  the  con- 
tract, it  was  their  duty  to  refuse  to  receive  it,  and  to  re- 
turn what  they  had  taken. 

Had  the  plaintiff  informed  the  agents  of  the  defendant 
that  the  wood,  if  received  by  them,  must  be  taken  as 
if  it  were  four  feet  long,  and  it  had  been  then  accepted, 
the  acceptance  would  have  been  conclusive  on  the  de- 
fendant. But  no  such  condition  was  imposed,  or  notice 
given.  If  wood  three  feet  long  answered  the  purposes 
of  the  defendant*  as  well  as  if  it  were  four  feet,  it  had 
no  occasion  to  find  fault  with  the  deficiency  in  length, 
as  it  might  be  made  up  in  the  final  calculation  of  the 
quantity.  Or,  if  the  wood  delivered  had  been  six  feet 
long,  it  could  not  be  claimed  that  it  was  to  be  estimated 
at  four  feet  only.  In  each  case  the  purchaser  would  be 
entitled  to  128  cubic  feet,  and  no  more ;  and  he  certainly 
should  not  be  obliged  to  take  less. 

The  same  principle  is  not  to  be  applied  to  a  contract 
for  firewood  or  timber,  purchased  for  some  specific  pur- 
pose, which  requires  it  to  be  of  a  certain  length.  In 
that  case,  if  wood  of  a  length  different  from  that  con- 
tracted for  is  delivered  and  received,  the  contract  is  sat- 
isfied. But  when  the  contract  is  for  wood  for  being 
burned,  and  the  contract  does  not  define  the  length,  it 
may  be  longer  or  shorter  than  four  feet ;  but  the  vendor 
must  deliver  128  cubic  feet  for  a  cord. 

In  the  absence  of  any  notice  that  an  acceptance  of  the 
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wood  would  be  considered  as  an  acceptance  of  it  as  if  it 
were  four  feet  long,  the  acceptance  and  use  would  not 
estop  the  defendant  from  insisting  upon  a  full  cord. 
Indeed  the  remarks  of  the  book-keeper  were  calculated 
to  induce  the  defendant's  agents  to  believe  that  the 
plaintiff  would  not  insist  that  the  wood  should  be  con- 
sidered, in  arriving  at  the  quantity  delivered,  as  if  it 
were  four  feet  long. 

I  do  not  think  the  facts  proved  show  such  an  accept- 
ance as  estops  the  defendant  from  alleging  that  the  con- 
tract was  not  fulfilled.  It  was  for  the  jury  to  say 
whether  the  plaintiff  proved  an  acceptance  in  full  per- 
formance of  the  contract. 

I  come  now  to  the  express  agreement  sworn  to  by  the 
witness  Kellogg.  He"  says  that  a  day  or  two  after  the 
conversation  between  him  and  Goodwin,  about  selling 
the  wood,  he  (witness)  told  Goodwin  that,  to  avoid  any 
trouble  about  measuring  it,  if  he  would  take  it  at  its 
length  he  (the  witness)  would  take  $4  per  cord  for  it. 
And  it  appears  that  the  price  agreed  on  was  the  sum 
thus  indicated.  It  does  not  appear  that  Goodwin  made 
any  response  to  this  proposition.  But  it  would  be  fair 
to  presume,  in  the  absence  of  evidence  to  the  contrary, 
that  $4  was  accepted  by  the  plaintiff's  agent  instead  of 
$4.50  asked,  in  consideration  of  the  shortness  of  the 
wood.  If  this  was  the  contract,  there  would  be  no 
ground  for  a  claim  for  reducing  the  quantity  because 
the  wood  was  too  short ;  and  the  judge  might  with 
great  propriety  have  directed  a  verdict.  But  Goodwin 
denies  that  he  ever  assented  to  receive  less  than  128 
cubic  feet  to  the  cord ;  and  it  was  for  the  jury  to  say 
which  of  the  witnesses  was  worthy  of  credit.  Although 
Goodwin  does  not  contradict  the  plaintiff's  witness,  as 
to  what  was  said  about  taking  it  at  the  length  it  was 
cut,  at  $4  per  cord,  he  does  not  deny  the  inference  which 
would  be  drawn  from  it ;  which  was  that  less  than  128 
cubic  feet  would  be  accepted  as  a  cord. 
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In  every  aspect  of  the  case,  the  questions  of  fact  were 
for  the  jury,  and  should  have  been  submitted  to  them. 

The  defendant's  counsel  excepted  to  the  direction  to 
the  jury,  but  did  not  ask  that  any  questions  should  be 
submitted  to  it ;  and  the  question  is,  whether  such  re- 
quest was  necessary,  in  order  to  enable  him  to  get  the 
benefit  of  the  error  in  the  direction  to  find  for  the 
plaintiff. 

I  think  it  was.  In  Bidwell  v.  Lament,  (17  How.  Pr. 
357,)  it  was  held  that  when  a  judge  grants  a  nonsuit,  in 
a  case  where  there  is  conflicting  evidence,  and  no  re- 
quest is  made,  to  submit  the  questions  of  fact  to  the 
jury,  he  cannot  derive  any  benefit  from  the  error.  And 
an  exception  to  the  granting  of  the  nonsuit  is  not  equiva- 
lent to  a  request  to  submit  the  facts  to  the  jury.  It  can 
make  no  difference,  in  principle,  whether  the  court 
directed  a  nonsuit  or  ordered  a  verdict.  In  either  case, 
it  is  the  duty  of  the  court  to  submit  conflicting  evidence 
to  the  jury,  if  requested  so  to  do.  But  in  the  absence 
of  a  request,  the  court  may  itself  pass  upon  the  facts, 
and  the  parties  will  be  deemed  to  have  acquiesced  in  the 
action  of  the  court. 

The  appellant' s  counsel  relies  upon  the  exclusion  of 
evidence  offered  by  him  to  show  the  length  of  the  wood 
and  the  number  of  cords  delivered,  at  the  rate  of  128 
cubic  feet  per  cord,  to  reverse  the  judgment. 

This  evidence  was  utterly  immaterial.  There  was  no 
dispute  but  that,  if  the  defendant  was  entitled  to  128 
cubic  feet  to  a  cord,  2,438  cords,  for  which  the  plaintiff 
claimed  to  be  paid,  had  not  been  delivered.  The  plain- 
tiff's whole  case  proceeds  upon  the  theory  that  the  de- 
fendant had  expressly  or  impliedly  agreed  to  receive, 
for  a  cord,  less  than  128  feet,  or  accepted  a  less  quantity 
in  satisfaction  of  the  greater.  The  court  must  have 
found  one  or  the  other  of  these  propositions ;  and  proof 
that  there  was  not  of  the  wood  2,438  cords  of  128  cubic 
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feet  each,  could  not  affect  the  finding.  That  was  a  con- 
ceded fact,  in  the  case. 

The  defendant's  counsel  suggests  that  the  defendant's 
agent  had  no  power  to  agree  to  accept  2,091  cords  of  wood 
in  satisfaction  of  a  contract  calling  for  2,438.  If  we 
knew  that  the  court  found  the  facts  to  be  as  alleged, 
the  conclusion  of  the  counsel  would  follow.  But,  upon 
the  evidence,  the  court  had  the  right  to  find  that  the 
defendant  agreed  to  take  the  wood  as  if  four  feet  in 
length,  provided  the  plaintiff  would  take  $4  per  cord 
therefor  ;  and  thus  finding,  the  defendant  was  bound  by 
the  act  of  the  agent,  and  there  was  a  sufficient  consid- 
eration for  the  agreement. 

The  defendant  proved  by  the  witnesses  that  one  of  the 
defendant's  agents  drew  a  writing  setting  out  the  terms 
of  the  agreement  in  relation  to  the  wood ;  that  he  pre- 
sented it  to  the  plaintiff's  agent  who  made  the  contract, 
who  said  it  was  correct,  but  he  wished  the  plaintiff's 
name  in  it,  instead  of  his  own.  It  was  never  signed  by 
either  party.  The  defendant  offered  this  writing  in  evi- 
dence, and  it  was  excluded. 

This  paper  is  called  by  the  counsel  a  memorandum, 
and  he  insists  that  it  was  competent  evidence  to  show 
what  were  the  terms  of  the  contract  between  the  parties ; 
and  he  cites  Guy  v.  Mead,  (22  N.  Y.,  463.)  The  paper 
offered  in  this  case  was  made  by  the  defendant's  agent, 
and  not  by  the  plaintiff  or  his  agent.  In  the  case  cited, 
it  was  made  by  the  witness,  and  it  was  admitted  because 
the  witness  swore  that  it  was  made  at  or  about  the  time 
the  transaction  occurred,  and  that  it  was  correct  when 
made.  He  had  forgotten  the  facts,  and  could  only  state 
them  as,  and  because,  they  appeared  in  the  paper.  It 
was  just  as  well  to  admit  the  paper  as  to  allow  the  wit- 
ness to  read  it.  This  paper,  not  being  signed,  was  not 
evidence  of  the  contract.  It  was  made  by  the  defen- 
dant's agents,  and  was  to  them  evidence  that  the  con- 
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tract  was  as  they  testified  to  it.  But  a  memorandum  is 
not  received  to  corroborate  a  witness  who  recollects  the 
facts,  independent  of  it,  but  to  recall  the  facts  if  he  has 
forgotten  them.  When  the  witness  may  resort  to  it  to 
refresh  his  recollection,  it  may  be  read  in  evidence.  But 
unless  it  becomes  necessary  for  this  purpose,  it  is  wholly 
incompetent.  As  well  might  a  witness  attempt  to  cor- 
roborate his  evidence  by  calling  a  witness  to  testify  that 
soon  after  a  contract  was  made  he,  the  witness,  told 
him  its  terms  as  he  swears  to  them  on  the  trial.  Such 
evidence  would  clearly  not  be  competent.  As  to  when 
a  memorandum  is  competent,  see  Marcly  v.  Shults,  (29 
N.  Y.,  346.) 

For  these  reasons  I  think  the  judgment  should  be 
affirmed. 

New  trial  denied. 

[ONONDAGA  GENERAL  TERM,  April  2,  1867.    Morgan,  Bacon,  Foster 
and  Mullin,  Justices.] 


KELLY  vs.  FALL  BKOOK  COAL  COMPANY. 

One  dealing  with  an  agent  is  not  bound  to  know  the  private  instructions  to  the 
latter.  If  the  agent  is  in  fact  accustomed  to  make  contracts  of  that  nature 
for  his  principal,  and  this  is  known  to  the  latter,  that  is  sufficient  to  render 
the  principal  liable  upon  the  agent's  contracts. 

In  June,  1873,  a  contract  was  made  between  the  parties  by  which  the  plaintiff 
agreed  to  carry  coal  for  the  defendant,  from  Watkins  to  some  point  east, 
that  season,  at  regular  prices,  and  the  defendant  agreed  to  load  the  plaintiff's 
boat  in  regular  turn  with  its  own.  On  the  14th  of  August,  after  carrying 
two  loads  of  coal,  the  plaintiff  came  to  W.  with  his  boat,  for  another  load, 
his  turn  coming  on  the  16th.  He  was  obliged  to  wait  for  a  load  until  Sep- 
tember 3d.  Held,  that  the  defendant,  in  failing  to  load  the  plaintiff's  boat  in 
its  turn,  broke  its  contract;  and  the  plaintiff  was  entitled  to  damages,  for 
such  breach. 

Held,  also,  that  the  plaintiff,  being  under  a  contract  with  the  defendant  for  the 
season,  was  entitled  to  notice  that  the  defendant  would  not  perform  the 
agreement,  on  its  part ;  and  that,  in  the  absence  of  any  such  notice,  the  plain- 
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tiff  was  justified  in  waiting  for  a  load,  and  should  be  allowed,  as  damages  the 
profits  of  one  trip,  which  it  was  shown  he  could  have  made  during  the  period 
of  detention.  That  what  he  could  have  earned  under  the  contract,  during 
that  time,  was  the  proper  measure  of  his  damages. 

Held,  further,  that  the  defendant  had  no  right  to  claim  that  in  measuring  the 
damages,  the  referee  should  have  considered,  by  way  of  reduction,  the  profit** 
made  by  the  plaintiff  during  the  rest  of  the  season,  after  the  September  trip. 

Also  held,  that  the  plaintiff  was  entitled  to  interest  upon  the  amount  of  damages 
recovered. 

APPEAL,  by  the  defendant,  from  a  judgment  en- 
tered upon  the  report  of  a  referee. 
The  action  was  brought. to  recover  damages  for  a 
breach  of  contract.  The  complaint  alleged  that  about 
the  7th  of  June,  1873,  the  parties  entered  into  an  agree- 
ment by  which  the  plaintiff  agreed  to  carry  coal  for  the 
defendant,  that  season,  at  regular  prices,  and  the  defen- 
dant agreed  to  load  the  plaintiff's  boat  and  furnish  a 
cargo  from  the  defendant's  office  at  Watkins,  in  the 
county  of  Schuyler,  to  some  point  east,  in  turn  with  the 
defendant's  boats,  and  in  that  way  give  full  cargoes  and 
employment  for  the  plaintiff's  boat  and  its  master  and 
crew,  during  the  said  season.  The  breach  alleged  was, 
that  the  plaintiff's  boat  was  not  loaded  in  its  turn,  by 
the  defendant,  but  was  kept  idle,  and  damages  sustained 
thereby. 

Hurd  &  Fletcher,  for  the  appellant. 
Wm.  Lounsbery,  for  the  respondent. 

V 

By  the  Court,  LEARNED,  J.  The  first  objection  is 
that  the  defendants  are  not  proved  to  be  a  corporation. 
But  they  have  attained  the  privilege  of  suing  and  being 
sued  as  a  corporation  of  this  state.  (Laws  1864,  ch.  192  ; 
o^'1873,  ch.  139.)  And  in  the  present  action  they  are 
enjoying  that  privilege.  I  do  not  see  any  cause  of  com- 
plaint in  this  respect,  on  their  part. 

The   next   objection    is  as  to   the  authority   of  Mr. 
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Thomas.  The  president  of  the  company  testifies  that 
Thomas  had  charge  of  receiving  coal  and  distributing 
boats ;  that  Thomas  made  the  contracts  for  the  com- 
pany that  were  made  personally  ;  and  that  the  president 
did  not  contract  personally. 

Now,  although  the  president  further  says  that  Thomas 
had  no  authority  to  contract  for  boats,  and  had  instruc- 
tions not  to  contract  without  Mr.  Magee's  knowledge, 
yet  the  plaintiff  was  not  bound  to  know  the  private  in- 
structions to  Thomas.  The  very  language,  "instruc- 
tions not  to  contract  for  boats  without  my  (Mr.  Magee's) 
knowledge,"  implies  that  with  Mr.  Magee's  knowledge 
Thomas  was  to  contract.  And  the  plaintiff  could  not 
know  whether  Mr.  Magee  had  or  had  not  directed 
Thomas  to  contract  with  him.  If  Thomas  was,  in  fact, 
accustomed  to  make  the  contracts,  and  this  was  known 
to  the  company,  that  is  sufficient. 

The  next  question  is,  whether  there  was  a  contract 
made. 

This  is  a  question  of  fact,  and  the  judgment  of  the 
referee  on  the  conflicting  testimony  ought  to  control. 
He  saw  and  heard  the  witnesses. 

Several  questions  as  to  the  value  of  the  use  of  the 
plaintiff's  boat  were  objected  to.  The  answers  were  ma- 
terial only  on  the  question  of  damages.  And  the  rule 
on  that  point  adopted  by  the  referee  did  not  depend  on 
these  answers.  They  were  immaterial,  and  did  not  affect 
the  result. 

The  contract  found  by  the  referee  to  have  been  made 
is,  that  the  plaintiff  should  carry  coal  for  the  defendants 
that  season,  at  regular  prices,  and  that  they  should  load 
his  boat  in  regular  turn  with  their  own.  After  he  had 
carried  two  loads  for  them  he  was  again  at  their  place, 
on  the  14th  of  August.  His  turn  came  the  16th.  He 
was  not  loaded  till  September  3d.  When  loaded,  he 
testifies  that  lie  told  Mr.  Thomas  that  he  did  not  think 
there  was  much  use  of  his  coming  back,  and  that 
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Thomas  said  that  he  did  not  know  that  he  would  load 
him  again  that  fall.  Thomas  denies  this.  After  the 
plaintiff  had  carried  the  load  of  September  3d  he  did 
not  return  to  Watkins. 

The  referee  has  given  hirti  damages  for  the  detention 
from  August  16th  to  September  3d. 

Assuming,  then,  that  there  was  such  a  contract,  as  is 
found  by  the  referee,  it  seems  to  be  plain  that  the  de- 
fendants broke  it  by  failing  to  load  the  plaintiff  in  his 
turn.  And  he  would,  therefore,  be  entitled  to  damages. 
But  the  defendants  insist  that  the  plaintiff  was  wilfully 
idle,  and  did  not  seek  other  employment.  It  does  not, 
however,  appear  by  the  evidence  that  the  defendants 
distinctly  and  plainly  gave  the  plaintiff  to  understand 
on  the  16th  of  August  that  they  would  not  perform  their 
contract. 

According  to  the  plaintiff's  testimony,  he  had  some 
conversations  with  Thomas  at  different  times  in  the  in- 
terval between  August  16th  and  September  3d,  in  regard 
to  his  being  loaded.  And  from  these  conversations  the 
plaintiff  might  have  understood  that  he  was  not  dis- 
charged from  their  employment.  And  assuming  that 
he  was  under  a  contract  with  them  for  the  season,  lie 
was  entitled  to  be  distinctly  notified,  by  words  or  acts, 
that  the  contract  was  broken.  The  referee  finds  that 
the  plaintiff  was  "  kept  waiting  ; "  and  there  is  evidence 
to  support  that  finding. 

The  rule  of  damages  which  the  referee  adopted  was 
to  allow  the  plaintiff  the  profits  of  one  trip  ;  which  it 
was  known  he  could  have  made  during  this  detention. 
During  that  time  the  plaintiff  was  waiting,  in  order  to 
carry  out  the  contract  which  he  had  made.  And  what 
he  could  have  earned  under  the  contract  during  that 
time  seems  to  be  a  correct  measure  of  his  damages. 

After  the  trip  which  began  September  3d,  both  parties 
abandoned  the  contract.  The  plaintiff  did  not  return, 
and  he  says  that  he  notified  the  defendant  that  he  should 
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not.  And  the  defendants  insisted  that  there  was  no  con- 
tract. But  the  defendants  claim  that,  in  measuring  the 
damages,  the  referee  should  have  considered,  by  way  of 
reduction,  the  profits  made  by  the  plaintiff  during  the 
rest  of  the  season,  after  the  September  trip. 

That  does  not  seem  to  be  just,  and  does  not  follow 
from  the  decisions  on  this  subject.  The  plaintiff  does 
not  recover  for  the  amount  which  he  might  have  earned 
under  his  contract  after  September  3d. 

He  recovers  only  for  the  time  when,  by  waiting  in 
order  to  fulfil  this  contract,  he  was  prevented  from 
earning  anything.  The  defendants  ought  not  to  have 
the  advantage  of  his  subsequent  industry.  For  that 
same  industry,  if  exercised  during  the  nineteen  days  of 
delay,  might  have  produced  for  the  plaintiff  still  more 
profits. 

It  was  proper  to  allow  interest.  ( Van  Rensselaer  v. 
Jewett,  2  N.  T.,  135.) 

The  judgment  should  be  affirmed,  (a) 

Judgment  affirmed. 

[THIRD  DEPARTMENT,  GENERAL  TERM  at  Albany,  January  5,  1876. 
Learned,  Boardman  and  James,  Justices.] 

(a)  S.  C.,  reported  very  briefly,  4  Hun,  261. 
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HADEN  and  another  vs.  BUDDENSICK:  and  others. 

To  creute  a  consideration  sufficient  to  support  an  obligation  for  the  security  or 
payment  of  money,  nothing  further  is  required  by  either  law  or  equity  than 
benefit  to  the  party  obligated,  or  harm  to  the  person  designed  to  receive  it. 

S:  having  agreed  to  furnish  B.  with  materials  and  labor  for  erecting  buildings 
upon  lots  owned  by  B.,  the  plaintiffs  sold  to  S.  sashes,  doors  and  blinds  for 
such  buildings,  of  the  value  of  $8,000,  for  which  sum  he  tiled  a  lien  upon  the 
buildings  and  lots.  For  the  purpose  of  removing  such  lien  from  his  prop- 
erty, B.  executed  a  bond  and  mortgage  to  S.,  to  secure  the  payment  of  $8,000 
and  interest ;  whereupon  the  plaintiffs  discharged  the  lien,  and  the  bond  and 
mortgage  were  assigned  to  them.  When  the  bond  and  mortgage  were  given, 
there  was,  by  the  terms  of  the  contract,  nothing  due  to  &.  from  B.  In  an 
action  to  foreclose  the  mortgage  ;  held,  that  want  of  consideration  could  not 
be  set  up  as  a  defence.  That  it  was  beneficial  to  the  mortgagor  and  owner 
of  the  property  to  have  the  lien  upon  it  discharged  ;  and  that  after  receiving 
the  stipulated  benefit,  and  giving  the  bond  and  mortgage  for  it,  he  could  not 
be  exonerated  from  the  obligation  to  pay  what  he  expressly  covenanted  for 
as  its  price. 

Held,  also,  that  if  S.,  the  contractor,  failed  to  perform  his  agreement,  the  rem- 
edy against  him  was  confined  to  an  equivalent  by  way  of  damages,  not  by 
resisting  the  enforcement  of  the  security. 

APPEAL  by  the  defendants  from  a  judgment  entered 
on  a  referee's  report.     (S.  C.,  reported  briefly,  4 
Hun,  649.) 

Benjamin  M.  Stillwell,  for  appellants. 
Osborn  E.  Bright,  for  respondents. 

By  tJie  Court,  DANIELS,  J.  The  object  of  this  action 
was  the  foreclosure  of  a  mortgage  executed  by  the  de- 
fendants, Charles  A.  Buddensick  and  wife,  to  Gustav 
A.  Sturtzkober,  to  secure  the  payment  of  $8,000  and  in- 
terest, and  assigned  by  him  to  the  plaintiffs  and  Samuel 
Wilson,  who  afterwards  assigned  his  interest  to  the 
plaintiff.  Before  the  execution  of  the  mortgage  the 
mortgagee,  Sturtzkober,  had  entered  into  contracts  with 
the  defendant  Charles  A.  Buddensick,  for  supplying 
materials,  and  the  performance  of  labor,  in  erecting  and 
furnishing  certain  buildings  on  premises  situated  in  the 
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city  of  New  York.  The  plaintiffs,  and  Wilson,  then  their 
partner,  had  furnished  and  supplied  to  Sturtzkober,  the 
contractor,  sashes,  blinds  and  doors  for  such  buildings, 
at  his  request,  for  which  he  had  become  indebted  to 
them  in  the  sum  of  $8,000,  and  they  had  filed  a  lien  for 
the  debt  on  the  buildings  and  the  land  they  stood  upon. 
By  the  terms  of  the  contracts  nothing  appears  to  have 
been  due  to  the  contractor  when  the  mortgage  was  given. 
And  whether  anything  more  would, afterwards  become 
due  to  him  under  their  terms  depended  upon  the  com- 
pletion of  the  work  which  he  had  agreed  to  do.  Upon 
that  being  done,  a  much  larger  amount  than  that  men- 
tioned in  the  mortgage  would  become  due  from  the 
mortgagor  to  the  mortgagee.  The  former,  for  some  rea- 
son, desired  to  remove  the  lien  from  his  property,  which 
had  been  placed  upon  it  by  the  plaintiffs  and  Wilson, 
and  for  that  purpose  agreed  to  give  the  mortgage  and 
the  bond  secured  by  it  to  the  contractor,  with  the  un- 
derstanding that  it  should  be  assigned  to  them  upon 
their  discharging  their  lien.  In  conformity  to  that  agree- 
mant  the  bond  and  mortgage  were  executed,  delivered 
and  assigned,  and  the  plaintiffs  and  Wilson  discharged 
and  satisfied  their  lien.  The  defendant  Buddensick' s 
wife  claimed,  upon  the  trial,  and  insisted  upon  the  argu- 
ment of  the  appeal,  that  as  long  as  nothing  was  actually 
payable  by  the  terms  of  the  contracts  when  the  bond 
and  mortgage  were  given,  they  were  without  considera- 
tion, and  could  not  be  enforced,  for  the  reason  that  the 
contractor  had  since  failed  to  complete  his  work. 

The  mortgagor  undoubtedly  believed  and  expected 
that  the  contractor,  to  whom  the  bond  and  mortgage 
were  given,  would  afterwards  perform  the  agreements 
he  had  made,  and  in  that  manner  entitle  himself,  or  his 
assignees,  to  the  moneys  mentioned  in  and  secured  by 
them.  But  the  fulfilment  of  that  expectation  was  not, 
under  the  circumstances,  essential  to  their  validity.  For 
they  were  in  no  manner  made  payable  by  their  terms  on 
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that  condition ;  neither  was  any  agreement  made  that 
they  should  become  inoperative  in  case  of  a  failure  to 
perform  on  the  part  of  the  contractor.  The  bond  and 
mortgage  were  executed  on  the  22d  day  of  December, 
1871,  on  the  unqualified  condition  that  they  should  be- 
come void  on  the  payment  by  the  defendant  Charles  A. 
Buddensick,  of  the  sum  of  eight  thousand  dollars  with 
interest  on  the  22d  day  of  June,  1872.  And  when  they 
were  received  by  Sturtzkober,  the  contractor,  he  exe- 
cuted and  delivered  to  Buddensick  a  receipt,  stating 
that  they  were  delivered  on  account  of  the  various  sums 
of  money  coming  to  him  on  his  contracts  for  doing  and 
performing  the  carpenter  work  on  certain  buildings  sit- 
uated in  the  city  of  New  York  and  the  amount  secured 
by  said  bond  and  mortgage,  viz.,  said  $8,000  ;  "  and  in- 
terest thereon  for  six  months  in  advance,  is  hereby  cer- 
tified to  have  been  paid  to  me  on  said  contracts,  and 
credit  therefor  is  hereby  given  by  me  to  said  Budden- 
sick thereon."  From  the  terms  of  this  receipt  it  is  evi- 
dent that  the  bond  and  mortgage  were  given  and 
accepted  in  the  nature  of  an  advanced  payment  of  what 
was  expected  to  become  due  to  the  contractor  under  the 
terms  of  his  contracts.  Buddensick,  the  owner  of  the 
property,  held  the  obligations  of  the  contractor,  agree- 
ing to  perform  the  work,  which  would  entitle  him  to  the 
payment  provided  for ;  and  it  was  expected  that  such 
performance  would  afterwards  be  made.  The  defendant 
Buddensick  trusted  and  confided  in  the  agreements  con- 
tained in  the  contracts,  and  relied  upon  their  completion 
for  his  protection  in  making  the  payment  secured  by 
the  mortgage.  And  in  that  expectation  gave  the  bond 
and  mortgage  to  procure  the  discharge  of  the  lien  then 
appearing  on  file  against  his  property.  He  regarded  it 
as  desirable,  and  beneficial  to  him  to  have  the  lien  dis- 
charged. And  if  its  satisfaction  was  a  sufficient  consid- 
eration for  their  support,  they  remain  legally  binding, 
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although  the  expectation  of  performance  on  the  part  of 
the  contractor  afterwards  failed. 

To  create  a  consideration  sufficient  to  support  an  obli- 
gation for  the  security  or  payment  of  money,  nothing 
farther  is  required,  by  either  law  or  equity,  than  benefit 
to  the  party  obligated,  or  harm  to  the  person  designed 
to  receive  it.  This  principle  is  well  settled,  and  a  com- 
pliance with  its  requirement  will  sustain  the  most  im 
portant  undertakings.  (1  Parsons  on  Cont.,  2d  ed., 
357.  Freeman  v.  Freeman,  43  N.  Y.,  34-39.)  It  un- 
doubtedly was  beneficial  to  Buddensick,  the  mortgagor 
and  owner  of  the  property,  to  have  the  lien  appearing 
against  it  discharged.  He  regarded  it  in  that  way  ; 
otherwise  he  would  not  have  undertaken  to  give  the 
bond  and  mortgage  he  was  in  no  way  bound  to  execute, 
or  deliver,  for  the  purpose  of  securing  its  satisfaction. 
And  after  receiving  the  stipulated  benefit,  and  giving 
the  bond  and  mortgage  for  it,  he  cannot  be  exonerated 
from  the  obligation  to  pay  what  he  expressly  covenanted 
for  as  its  price.  The  proof  shows  that  the  burthen  was 
imposed  for  that  advantage  and  for  that  alone,  and  as 
he  secured  it  the  law  will  not  now  allow  him  to  avoid 
its  consequences.  If  the  contractor  has  failed  to  perform 
his  agreements,  the  remedy  against  him  is  confined  to 
an  equivalent  by  way  of  damages,  not  by  resisting  the 
enforcement  of  the  security  not  rendered  dependent  on 
his  future  fulfilment. 

The  defence  was  not  alleged,  but  evidence  was  given 
tending  to  show  a  subsequent  renewal  of  the  lien.  How 
that  could  have  been  valid  after  it  had  once  been  dis- 
charged, and  the  bond  and  mortgage  had  taken  its  place, 
was  not  made  to  appear  during  the  trial.  It  could  not 
very  well  have  become  so,  under  the  circumstances  ap- 
pearing in  the  case.  For  that  reason  it  was  no  defence 
to  the  foreclosure,  and  the  referee  did  right  in  rejecting 
it.  The  bond  and  mortgage  were  made  payable,  in  ab- 
solute terms,  on  the  day  mentioned  in  them,  and  the 
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obligation  could  not  be  changed  by  evidence  showing 
that  a  different  agreement  would  have  been  more  judi- 
cious, as  long  as  the  contracts  made  were  then  unper- 
formed. The  terms  used  seem  to  have  been  in  strict 
accordance  with  the  understanding  entered  into.  The 
obligation  was  assumed  without  deception  or  mistake, 
just  as  it  was  designed  to  be  created  ;  and  as  it  was  sup- 
ported by  a  sufficient  consideration,  it  cannot  be  success- 
fully resisted  because  the  contractor  afterwards  failed  to 
perform  the  terms  of  his  agreements. 

The  judgment  recovered  was  right,  and  it  should  be 
affirmed  with  costs. 

Judgment  affirmed. 

[FIRST  DEPARTMENT,  GENERAL  TERM  at  New  York,  May  8,  1875 
Dams,  Brady  and  Daniels,  Justices.] 


SPEYER  vs.  COLGATE  and  others. 

Where  there  is  no  stipulation  for  credit  or  delay,  on  either  side,  in  contracts 
for  the  sale  of  property,  a  delivery  of  it,  and  the  payment  of  the  price,  are 
each  conditions  of  the  other,  and  neither  party  can  sue  for  a  breach  without 
having  offered  performance  on  his  own  part.  A  mere  readiness  to  perform 
is  not  sufficient. 

The  plaintiff  being,  in  January,  1865,  the  owner  of  $40,000  in  gold,  which  had 
been  purchased  for  him  by  the  defendants,  as  his  brokers,  entered  into  two 
agreements  with  M.  for  the  sale  thereof  to  him ;  by  one  of  which  he  agreed 
to  deliver  to  M.  $20,000,  at  M.'s  option,  between  the  1st  and  20th  of  Feb- 
ruary, and  by  the  other  he  agreed  to  deliver  to  him  $20,000,  at  any  time  when 
called  for,  between  the  21st  day  of  January  and  the  20th  of  February.  The 
gold  was  to  be  delivered,  and  the  price  paid,  in  New  York.  These  contracts, 
signed  by  M.,  were  sent  by  the  plaintiff  to  the  defendants,  with  directions  to 
deliver  to  M.  the  amounts  of  gold  contracted  for.  On  the  30th  of  January, 
an  agent  of  M.  demanded  of  the  defendants,  and  received  from  them,  the 
$20,000  first  deliverable.  The  $20,000  sold  under  the  other  agreement  was 
not  tendered  by  the  defendants  during  the  time  specified  in  that  agreement. 
Held,  that  it  was  the  duty  of  the  defendants  to  make  such  tender ;  and  that 
the  plaintiff  having,  by  their  neglect  to  do  so,  lost  the  benefit  and  advantage 


NEW  YORK-MAY,  1875.  1Q3 


Speyer  v.  Colgate. 


of  the  sale,  and  the  right  to  enforce  the  contract,  he  was  entitled  to  recover 
of  the  defendants  the  damages  he  had  sustained. 

Held,  also,  that  the  plaintiff,  on  discovering  that  the  defendants  had  failed  to 
deliver  or  tender  the  gold,  should  have  taken  prompt  measures  to  protect 
himself  from  further  loss,  hv  directing  a  sale  of  the  gold  on  hand  ;  and  that 
he  having  omitted  to  do  so,  I  In-  defendants  were  not  liable  for  any  loss  occa- 
sioned by  a  subsequent  fall  in  the  price  of  gold. 

A  party  subjected  to  loss  by  the  misconduct  of  another  has  no  right  to  unne- 
cessarily enhance  it  for  the  purpose  of  aggravating  the  injury  caused  by  the. 
wrong.  Good  faith  requires  him  to  protect  himself  from  needless  loss,  so  far 
as  that  can  be  accomplished  by  reasonable  efforts  and  attention.  Per 
DANIELS,  J. 

A  PPEAL  by  the  defendants  from  a  judgment  recov- 
JT-L  ered  on  the  report  of  a  referee.  (S.  O.,  reported 
briefly,  4  Hun,  622.) 

C.  N.  Tower,  for  the  appellants. 
James  P.  Lowrey,  for  the  respondent. 

By  the  Court,  DANIELS,  J.  The  defendants 
plaintiff's  brokers  and  agents  in  the  c'.ty  of  N 
with  whom  he  kept  his  financial  amounts,  anc  i 

whom  he  bought  and  sold  gold  and  provided  i 
merit  of  his  drafts.     Under  hi,  ,  tyand  dire      -\\ 

they  purchased  for  1;  ,n'  January,  1865, 

$40,000  in  gold.     AuT  ntered  into    two 

agreemc/us  Avith  B.  Y  :-ale  of  the  same 

gold.     By  one  he  agre,  '         to  Meyberg,  who 

also  contracted  to  :  eceiv  ^20,000  in  Amer- 

ican gold,  at  two  don  i  ,.d  ave  cents,  not  before  the 
1st  of  February,  but  a  i . .  .  p  to  the  twentieth.  And 

the  amounts  were  payable  and  receivable  in  the  city  of 
New  York.  And  by  the  other  the  same  amount  of  gold 
was  contracted  to  be  sold,  at  the  same  rate  or  price,  to 
be  delivered  at  any  time  when  called  for  during  thirty 
days  from  the  21st  day  of  January,  1865,  the  time  ex- 
piring on  the  20th  of  the  following  month.  And  by  its 
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terras  the  price  was  payable,  and  the  gold  to  be  deliv- 
ered, ill  Xt'\v  York. 

The  plaintiff  sent  these  contracts,  signed  by  Meyberg, 
to  the  defendants  from  Cincinnati,  where  he  resided,  in 
a  letter  dated  the  23d  of  January,  1865. 

He  advised  them,  by  letter,  that  he  had  sold  the  gold 
purchased  for  him,  to  Meyberg,  20,000  at  his  own  op- 
tion from  tlie  1st  to  the  20th  of  February,  and  20,000 
at  Mey berg's  option  for  thirty  days  from  the  21st  of 
January,  at  the  price  of  205  per  cent,  each,  and  requested 
them  to  deliver  the  amounts  to  the  buyer  as  contracted, 
and  charge  the  plaintiff  with  their  usual  rate  of  interest 
during  the  time  they  carried  the  amount  for  him.  On 
the  30th  of  January,  1865,  the  defendants  answered  this 
letter  as  follows: 

"We  have  received  your  favor  23d  inst,  with  inclos- 
ures  as  stated,  and  we  note  your  instructions  in  regard 
to  contracts  with  Mr.  Meyberg." 

Meyberg  delivered  the  agreement  received  by  him  from 
the  plaintiff  to  Drake  Brothers,  who  were  brokers  in 
Broad  street,  and  they  called  upon  the  defendants  for 
the  gold  agreed  to  be  delivered  by  the  contract  dated  the 
21st  of  January,  on  the  option  of  the  purchaser.  That 
was  done  on  the  30th  of  that  month,  and  the  gold  was 
delivered  according  to  the  terms  of  the  contract.  At 
that  time  William  F.  Drake,  who  presented  the  contract 
to  the  defendants,  and  received  the  gold  upon  it  from 
them,  informed  Mr.  Hoffman,  of  the  defendants'  firm, 
that  there  was  another  contract  quite  similar,  for  the 
same  amount,  and  asked  if  he  would  deliver  the  gold  on 
that.  The  reply  was  that  he  did  not  know;  that  it 
would  be  time  enough  to  attend  to  that  when  he  had  in- 
structions. He  stated,  further,  that  Mr.  Hoffman  looked 
over  the  paper  and  said,  "  Who  is  this  Meyberg ? "  "I 
told  him  he  was  a  merchant  and  customer  of  ours,  and 
he  had  left  these  contracts  with  us  to  attend  to  for  him. 
1  sratr<l  that  Mr.  Meyberg  left  with  us  two  contracts  be- 
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tween  himself  and  Mr.  Speyer,  eacli  for  $20,000  of  gold  ; 
one  was  deliverable  at  Mr.  Speyer1  s  option,  and  the 
other  at  the  option  of 'Mr.  Meyberg.  I  received  the 
gold  on  the  contract  on  Mr.  Mey berg's  option."  The 
witness  also  testified  that  he  was  ready  to  receive  the 
gold  on  the  other  contract ;  that  he  and  his  house  were 
ready  to  receive  it  all  the  time  the  contract  was  open, 
and  a  week  or  ten  days  afterwards  ;  but  it  never  had 
been  tendered  to  him.  And  it  was  not  pretended  by  the 
defendants  that  they  had  ever  tendered  or  offered  the 
gold  deliverable  at  the  plaintiff's  option,  to  the  witness 
or  either  member  of  his  firm,  or  to  any  person  acting 
for  them,  or  to  Mey  berg  in  person,  who  resided  in  Cincin- 
nati, but  was  engaged  in  business  as  a  dealer  in  hats  in 
the  city  of  New  York. 

By  the  contract  remaining  unperformed,  the  plaintiff, 
had  the  option  to  deliver  the  gold  at  any  time  between 
the  1st  and  20th  of  February.  It  was  clear  and  positive 
on  that  subject.  But  before  he  could  entitle  himself  to 
the  price  to  be  paid  for  it,  a  tender  or  offer  of  it  on  his 
part  was  requisite.  The  rule  upon  that  subject  is,  that 
where  there  is  no  stipulation  for  credit  or  delay  on 
either  side,  in  contracts  for  the  sale  of  property,  a  delivery 
of  it,  and  the  payment  of  the  price,  are  each  conditions  of 
the  other,  and  neither  party  can  sue  for  a  breach  without 
having  offered  performance  on  his  own  part.  (Per  De- 
nt o,  J.,  in  Tipton  v.  Feitner,  20  N.  Y.,  423,  425.)  A 
mere  readiness  to  perform  is  not  sufficient  for  that  pur- 
pose. (Jolinson  v.  Wygant,  11  Wend.,  48.  Williams 
v.  Healey,  3  Demo,  363,  367.  Nelson  v.  Plimpton  Ele- 
vating Co.,  55  N.  T.,  480.  And  as  no  tender  or  offer  of 
the  gold  was  made  on  the  plaintiff's  behalf,  he  lost  the 
benefit  and  advantage  of  the  contract  by  means  of  that 
default.  And  if  that  was  occasioned  by  the  neglect  of 
the  defendants,  they  were  rightly  charged  with  the  loss 
arising  out  of  it,  by  the  judgment  which  the  plaintiff  re- 
covered. 
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The  contract  by  which  Meyberg  bound  himself  to 
receive  and  pay  for  the  gold,  was  indorsed  by  the  plain- 
tiff to  the  defendants,  and  sent  to  them  in  the  letter  of 
the  23d  of  January,  already  'mentioned.  They  must, 
therefore,  from  that  circumstance,  as  well  as  their  reply 
sent  to  him,  be  deemed  to  have  acquainted  themselves 
with  what  it  was  necessary  should  be  done  in  order  to 
perform  it  on  the  part  of  the  plaintiff  ;  and  to  secure  him 
its  advantages,  it  was  placed  in  their  hands  for  the  pur- 
pose of  having  them  perform  it  for  him,  and  they  had 
the  necessary  amount  of  gold  belonging  to  him  for  that 
object,  and  had  notice  from  Meyberg's  brokers,  that  the 
contract  was  in  their  hands  to  be  attended  to  for  him. 
Under  these  circumstances,  the  duty  was  clearly  imposed 
upon  the  defendants  to  make  the  tender  or  offer  neces- 
sary to  secure  the  plaintiff  the  full  benefit  of  the  contract 
he  had  made  for  the  sale  of  the  gold  they  held  for  him. 
And  by  their  letter  advising  him  that  they  had  noted 
his  instructions  in  regard  to  the  contracts,  they  in  effect 
undertook  to  comply  with  his  request  that  they  would 
deliver  the  gold  to  the  buyer  as  contracted.  That  was 
the  clear  effect  of  the  two  letters,  under  the  circum- 
stances. It  was  an  agreement  to  do  for  him  what  should 
be  required  to  constitute  performance  on  his  part.  And 
the  contract  gave  them  ample  time  to  do  that.  The  ob- 
ligation was  clear  and  explicit,  arising  out  of  terms  used 
which  were  free  from  all  uncertainty.  And  for  that  rea- 
son they  could  not  be  relieved  from  performing  it  by 
the  force  of  any  usage  or  custom  observed  in  their  busi- 
ness. (Wadswortli  v.  Allcott,  2  Seld.,  64.  Wlieder  v. 
Newbould,  16  N.  T.,  392,  402.  Bradley  v.  Wheeler,  44 
id.,  496.) 

It  was  claimed  in  their  behalf  that  they  were  relieved 
from  the  obligation  of  tendering  or  offering  the  gold  to 
Meyberg  or  his  brokers,  by  the  terms  of  a  letter  written 
them  by  the  plaintiff  on  the  27th  day  of  January,  1865. 
This  letter  stated  that  the  plaintiff  had  advised  Meyberg 
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to  call  on  them  for  the  $40,000  gold,  "  for  which  he  is  to 
pay  the  rate  of  200,  as  per  his  contract  sent  to  you  with 
m}*  letter  of  the  23d."  There  was  nothing  in  it  exonera- 
ting them  from  the  performance  of  their  duty,  as  that 
had  been  previously  fixed,  if  he  did  not  conform  to  the 
advice  by  himself  calling  for  the  gold.  It  did  not  direct 
or  intimate  that  they  should  neglect  to  offer  a  delivery  of 
it,  in  case  he  omitted  to  avail  himself  of  the  advice.  The 
fact  that  it  had  been  given  him  did  not  modify  nor 
change,  in  any  respect,  the  contract  which  had  been 
made,  particularly  us  the  letter  contained  no  intimation 
that  Meyberg  had  promised  to  call,  himself,  for  the  gold. 
If  he  had  called  for  it,  of  course  that  would  have  been 
sufficient  for  the  justification  of  the  defendant' s  omission, 
in  case  they  had  made  the  necessary  delivery  of  it,  or 
had  offered  to  do  so  on  their  part.  But  he  did  not  do 
so,  unless  the  interview  between  Mr.  Drake  and  the  de- 
fendant Hoffman  was  equivalent  to  a  call  for  this  gold. 
That  it  could  not  very  well  be,  because  it  occurred  be- 
fore the  plaintiff  was  under  any  obligation  to  make  the 
delivery.  But  if  it  could  be  considered  a  call  for  the 
gold,  the  defendants  would  not  be  relieved  from  liability 
by  anything  which  then  transpired.  For  they  declined 
to  comply  with  it,  the  defendant  Hoffman  stating,  by 
way  of  reply,  that  it  would  be  time  enough  to  attend  to 
that  when  he  had  received  instructions.  He  was  then 
notified  that  the  contracts  were  left  with  the  Drake  firm 
to  attend  to  for  Meyberg,  and  this  portion  of  the  busi- 
ness remained  in  that  condition.  Before  that,  the  de- 
fendants had  been  requested  by  the  plaintiff  to  deliver 
the  gold  for  him  on  both  contracts,  and  they  had  under- 
taken to  do  it.  And  after  the  letter  containing  the  state- 
ment that  the  plaintiff  had  advised  Meyberg  to  call  on 
them  for  the  gold,  they  were  informed  that  he  placed 
his  contracts  in  the  hands  of  brokers  to  attend  to  them 
for  him.  They  declined  to  deliver  this  gold  when  re- 
quested to  do  so,  before  the  time  for  performance  had 
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arrived,  and  no  suggestion  was  made  that  Mey  berg's 
brokers  would  afterward  call  for  it.  The  defendants 
were  simply  notified  that  the  contract  was  in  their  hands 
to  attend  to  it,  and  that  only  imported  a  disposition  to 
give  such  attention  to  it  as  its  terms  required,  which  was 
to  receive  and  pay  for  the  gold  when  it  should  be  offered 
by  the  defendants.  There  was  nothing  from  which  the 
defendants,  as  business  men,  6ould  consistently  draw 
any  other  conclusion.  And  if  they  were  justified  in  de- 
laying an  offer  of  performance  during  any  portion  of 
the  time,  on  the  expectation  that  the  gold,  which  was 
only  to  be  delivered  on  the  plaintiff's  option,  would  be 
called  for  by  Mey  berg,  that  circumstance  afforded  them 
no  excuse  for  allowing  the  entire  period  mentioned  in 
the  contract  to  pass  without  any  tender  of  a  delivery  on 
their  part.  When  the  time  for  doing  that  was  about 
expiring,  it  must  have  been  entirely  evident  to  them  that 
Mey  berg  did  not  intend  to  call  for  the  gold  as  the  plain- 
tiff had  advised  him  to  do.  That  advice  subjected  him 
to  no  obligation  to  do  that.  He  still  had  the  right  to 
stand  upon  the  terms  of  the  agreement  he  had  made, 
which  did  not  require  him  to  pay  without  an  offer  of 
the  gold  he  was  to  pay  for.  And  from  what  had  trans- 
pired, the  defendants  had  no  reason  to  suppose  his  rights 
to  be  in  any  respect  different  from  that. 

It  was  also  insisted  that  the  defendants  were  not  obli- 
gated to  tender  the  gold,  because  they  received  no  copy 
of  the  plaintiff's  agreement  to  deliver  it.  That  was  en- 
tirely unnecessary,  as  long  as  they  received  Mey  berg's 
contract  to  accept  and  pay  for  it.  And  they  were  not 
only  requested  by  the  plaintiff,  but  undertook  to  make 
the  delivery  in  his  behalf,  and  had  his  gold  in  their 
hands  to  enable  them  to  do  it.  The  plaintiff's  loss,  it  is 
clear,  was  created  by  their  failure  to  discharge  the  duty 
they  had  voluntarily  undertaken  —  and  that  was  to  de- 
liver the  gold  within  the  time  mentioned  in  the  contract 
subscribed  by  M>-\  berg.  The  plaintiff  was  to  profit 
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by  that  performance,  and  it  could  make  no  difference 
to  the  defendants  whether  he  had  bound  himself  for  it 
or  not. 

But  if  it  could  possibly  be  otherwise,  there  was 
enough  in  the  correspondence  to  inform  the  defendants 
of  the  fact  that  he  had  given  Meyberg  a  contract  of 
similar  import,  on  his  part.  For  by  his  letter  of  23d  of 
January  he  stated  that  he  had  sold  Meyberg  twenty 
thousand  of  the  gold  at  his  own  option  from  the  first  to 
the  twentieth  of  February.  And  that  corresponded  ex- 
actly with  the  contract  of  Meyberg  which  was  inclosed, 
by  which  lie  agreed  to  accept  and  pay  for  it  in  that 
way.  There  was  nothing  in  the  case  which  excused  the 
defendants  from  performing  the  obligation  they  had 
entered  into  for  the  delivery  of  this  gold.  It  was  an 
inexcusable  neglect  — for  the  consequences  of  which  the 
plaintiff  had  the  right  to  resort  to  them  for  indemnity. 

After  their  default,  they  transmitted  to  the  plaintiff  a 
statement  of  their  account  with  him,  and  as  he  failed  to 
object  to  that,  the  defendants  claimed  that  the  omission 
discharged  them  from  liability  for  the  non-performance 
of  their  duty.  This  position  is  without  the  least  color 
of  plausibility  for  its  support ;  for  the  account  did  not 
state  the  fact  that  they  had  disobeyed  his  instructions 
and  their  own  obligation.  Before  he  could  have  ap- 
proved of  their  misconduct  it  was  necessary  that  he 
should  have  notice  of  it,  and  nothing  of  that  kind  was 
given  by  the  account  rendered.  It  would  be  a  mockery 
of  justice  to  hold  that  a  cause  of  action  could  be  extin- 
guished in  that  manner  after  it  had  once  been  lawfully 
acquired.  (McKnigM  v.  Dunlop,  1  Seld.,  537-544.) 
There  was  no  disposition  on  the  part  of  the  plaintiff  to 
approve  or  acquiesce  in  the  defendants'  default.  On 
the  contrary,  when  it  was  discovered  by  him  he  at  once 
intimated  to  them  in  very  plain  terms  that  he  would 
expect  them  to  satisfy  him  for  the  loss  to  which  he  had 
bivn  subjected. 
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The  proof  showed  that  the  price  of  gold  rapidly  de- 
preciated after  the  defendants  neglected  to  secure  to  the 
plaintiff  the  benefit  of  the  agreement  which  Meyberg 
had  entered  into  for  its  purchase.  And  so  far  as  lie 
was  subjected  to  loss  by  this  gold  being  retained  in 
their  hands  after  it  should  have  been  delivered  to  Drake 
Brothers  for  Meyberg,  he  was  entitled  to  indemnity 
from  them.  But  he  was  entitled  to  nothing  beyond 
that.  A  party  subjected  to  loss  by  the  misconduct  of 
another  has  no  right  to  unnecessarily  enhance  it  for  the 
purpose  of  aggravating  the  injury  caused  by  the  wrong. 
Good  faith  requires  him  to  protect  himself  from  need- 
less loss,  so  far  as  that  can  be  accomplished  by  reason- 
able efforts  and  attention. 

When  the  plaintiff  discovered  the  failure  of  the  de- 
fendants to  deliver  the  gold  to  Meyberg,  he  had  directed 
them  not  to  sell  that  which  was  on  hand,  but  to  wait 
for  advice.  That  discovery  was  made  by  the  Sd  of 
April,  when  he  wrote  his  letter  referring  to  their  fail- 
ure. The  market  was  then  falling,  and  continued 
to  fall.  After  that,  as  he  had  directed  the  defen- 
dants not  to  sell,  but  to  wait  for  advice,  they  held  the 
gold  remaining  on  hand  under  his  orders,  and  conse- 
quently at  his  risk.  He  could  have  at  once  relieved 
himself  from  that  risk  by  directing  that  the  gold 
should  be  sold ;  but  he  did  not  do  it,  and  the  loss 
from  that  time  resulted  from  this  omission.  Between 
the  3d  of  April,  1865,  when  the  defendants'  mis- 
conduct became  known  to  the  plaintiff,  and  the  llth 
of  May,  the  time  the  gold  was  finally  disposed  of,  ac- 
cording to  the  account  rendered,  its  market  value  was 
very  much  reduced.  That  loss  was  included  in  the 
amount  reported  in  the  plaintiff's  favor  by  the  referee. 
No  sound  reason  appears  on  which  that  portion  of  the 
amount  allowed  can  be  sustained.  It  was  a  loss  occa- 
sioned by  the  plaintiff's  own  conduct  in  withholding 
the  gold  on  hand  from  sale.  Precisely  what  its  amount 
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was,  does  not  appear  by  the  case,  but  as  the  book  of 
gold  exchanges  was  put  in  evidence  for  the  year  1865,  it 
can  be  accurately  ascertained.  The  amount  is  claimed 
by  the  defendants  to  be  $2,499.42  besides  interest.  That 
calculation  was  made  on  the  price  of  gold  on  the  31st  of 
March.  But  it  should  not  extend  any  further  than  the 
4th  of  April,  for  that  was  probably  the  earliest  day  on 
which  the  gold  could  have  been  directed  to  be  sold  after 
the  plaintiff  discovered  that  the  defendants  had  failed 
to  conform  to  his  instructions.  The  depreciation  in  the 
price  on  the  $12,898  of  gold  from  that  time  to  the  llth 
of  May,  with  interest,  should  be  deducted  from  the 
judgment. 

The  defendants'  counsel  claimed  that  a  further  deduc- 
tion should  also  be  made.  But  the  propriety  of  mak- 
ing it  does  not  seem  to  be  supported  by  the  evidence  in 
the  case. 

The  judgment  should  be  reversed  and  a  new  trial 
ordered,  with  costs  to  abide  the  event,  unless,  within 
twenty  days  after  notice  of  this  decision,  the  plaintiff 
stipulates  to  modify  the  judgment  by  deducting  the 
amount  before  referred  to,  including  the  interest  allowed 
upon  it.  If  such  deduction  be  made,  then  the  judg- 
ment should  be  affirmed  without  costs  of  the  appeal. 

Judgment  accordingly. 

[FIRST  DEPABTMENT,  GENEBAL  TERM  at  New  York,  May  3,  1875. 
Dams,  Brady  and  Daniels,  Justices.] 
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PATRICK  and  others  vs.  THE  EXCELSIOR  LIFE 
INSURANCE  COMPANY. 

The  suicide  of  a  person  whose  life  is  insured  for  the  benefit  of  another  is  no 
defence  to  an  action  upon  the  policy,  where  there  is  no  stipulation  to  that 
effect  in  the  policy. 

Although  suicide  has  been  called  a  felony,  it  will  not  avoid  a  policy  containing 
a  condition  that  the  same  shall  be  void  if  the  assured  shall  die  "  in  the  known 
violation  of  the  law  of  any  state." 

An  applicant  for  life  insurance  was  asked  the  question  whether  he  had  any 
"  serious  disease  ?"  On  the  trial,  the  court  was  requested  to  charge  that  if 
the  insured  ever  had  any  disease,  prior  to  the  application,  and  did  not  dis- 
close it,  the  plaintiff  could  not  recover.  Held,  that  the  request  was  too 
broad ;  and  that  the  court  properly  refused  to  charge  as  asked. 

APPEAL,  by  the  defendant,  from  a  judgment  en- 
tered upon  a  verdict,  and  from  an  order  denying 
a  motion,  made  upon  the  judge's  minutes,  for  a  new 
trial. 

IS.  F.  SJiepard,  for  the  appellant. 

Henry  Smith  and  John  R.  Putnam,  for  the  respon- 
dents. 

By  the  Court,  LEARNED,  P.  J.  This  is  an  action  on 
a  policy  of  insurance  on  the  life  of  Ralph  T.  Darrow, 
for  the  sole  benefit  of  his  wife,  Mary  E.  Darrow.  The 
policy  did  not  contain  any  clause  making  it  void  in  case 
of  the  suicide  of  the  insured. 

The  defences  relied  on  were,  the  suicide  of  the  in- 
sured, and  his  breach  of  the  warranties  contained  in  his 
application. 

The  case  of  Fitch  v.  American  Popular  Life  Ins.  Co., 
in  the  Court  of  Appeals,  (11  Albany  Law  Jour.,  91 ;  59 
IV.  Y.,  557,)  has  settled  the  doctrine  that  in  the  case  of  a 
policy  for  the  benefit  of  the  wife,  the  suicide  of  the  in- 
sured is  not  a  defence,  where  there  is  no  stipulation  to 
that  effect  in  the  policy. 
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This  doctrine  makes  the  question  of  sanity,  or  insan- 
ity, immaterial  in  this  case,  and  disposes  of  most  of  the 
points  raised  by  the  defendants.  For  I  do  not  think 
that  the  expression,  "in  the  known  violation  of  the  law 
of  any  state,"  can  be  construed  to  include  suicide ; 
although  suicide  has  been  called  a  felony.  (4  Bl.  Com., 
189.) 

In  the  case  above  cited,  the  application  for  insurance 
declared  in  very  strong  language  that  all  the  statements 
were  warranties  and  the  basis  of  the  contract.  Yet  the 
court  held  that,  looking  at  all  the  papers,  and  considering 
the  character  of  the  minute  inquiries  made  of  the  appli- 
cant and  other  circumstances,  the  true  construction  was 
that  the  policy  was  void,  only  in  case  of  intentional  and 
fraudulent  misrepresentation  or  suppression. 

In  this  present  case,  however,  the  court  charged  favor- 
ably to  the  defendants  on  this  point ;  holding  that  the 
representations  amounted  to  a  warranty. 

The  court  declined  to  charge  that  if  Darrow  ever  had 
any  disease,  prior  to  the  application,  and  did  not  dis- 
close it,  the  plaintiff  could  not  recover.  This  request 
was  too  broad.  The  language  of  the  question  put  to 
the  applicant  was  whether  he  had  any  "serious"  dis- 
ease. Besides,  the  only  evidence  on  the  trial  as  to  any 
disease  had  reference  to  rheumatism  and  the  disease  of 
the  legs.  And  on  these  points  the  court  had  already 
charged  as  the  defendants  requested. 

The  court  was  asked  to  charge  that  if  Darrow  had 
not  always  been  sober  and  temperate,  the  plaintiff  could 
not  recover ;  arid  declined  to  modify  what  had  been 
already  said  on  that  point.  The  court  had  already 
charged  that  false  representations  made,  in  answer  to 
the  inquiries,  avoided  the  policy.  And  he  had  called 
the  attention  of  the  jury  to  the  representation  that  the 
deceased  was  a  sober  and  temperate  man,  and  he  had 
left  it  to  the  jury  to  determine  what  the  parties  meant 
in  that  represent. -i  lion,  in  view  of  the  ordinary  transac- 
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tious,  purposes  and  business  of  mankind.  He  was  not 
requested  by  the  defendant  to  declare,  as  matter  of  law, 
the  meaning  of  the  words  sober  and  temperate.  And 
perhaps  their  meaning  is  best  left  to  the  jury's  knowl- 
edge of  language.  At  any  rate,  there  was  no  refusal  by 
the  court  to  explain  the  meaning.  There  was  some 
evidence  that  Barrow  had  been  seen  intoxicated  two  or 
three  times  within  four  or  five  years  previous  to  the  ap- 
plication. And  the  court  left  it  to  the  jury  to  say,  on 
the  evidence,  whether  his  habits  were  sober  and  tem- 
perate. 

There  was  a  motion  for  a  new  trial  on  the  minutes. 
On  what  grounds  does  not  appear.  Probably  none 
were  ever  presented  to  the  court  below.  There  could 
be  no  question  as  to  the  amount  to  which,  if  to  anything, 
the  plaintiff  was  entitled. 

If  it  be  claimed  that  the  verdict  is  against  the  weight 
of  evidence,  it  is  to  be  noticed  that  the  medical  exam- 
iner of  the  company  stated  in  his  report  to  them,  at  the 
time  of  the  application,  that  Barrow  had  had  slight 
attacks  of  sciatica.  And  in  his  testimony  at  the  trial 
he  stated  that  Barrow  so  told  him.  Br.  Hamilton  testi- 
fied that  Barrow  did  not  use  a  crutch  before  the  early 
part  of  1870.  (The  policy  was  taken  out  in  February 
1870.)  Barrow's  partner  testified  that  he  did  not  walk 
lame  prior  to  1870.  Mr.  Bean  testified  that  the  first  he 
knew  of  Barrow's  lameness  was  in  1871.  Br.  Babcock 
saw  Barrow  with  a  crutch  or  cane  two  years  before  he 
died, — (died  April  28,  1872,)  —  and  had  the  impression 
that  Barrow  had  locomotor  ataxia ;  but  did  not  ex- 
amine him.  Mr.  Hill's  testimony  refers  to  a  short  time 
before  Barrow's  death. 

From  the  examination  of  the  evidence  we  cannot  say 
that  the  verdict  was  contrary  thereto.  The  physician 
who  merely  saw  Barrow  walking  in  the  street  only 
stated  an  impression  as  to  the  existence  of  paralysis. 
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And  even  the  time  when  he  saw  Darrow  is  not  fixed 
with  certainty. 

The  judgment  and  order  appealed  from  should  be 
affirmed  with  costs. (a) 

Judgment  accordingly. 

[THIRD  DEPARTMENT,  GENERAL  TERM  at  Albany,  January  5,  1875. 
Learned,  Boardman  and  James,  Justices.] 

(o)  8.  0.,  reported  briefly,  4  Hun,  263. 


FREDERICKE  KEESE,  administratrix,  &c.,  vs.  THE  NEW 
YORK,  NEW  HAVEN  AND  HARTFORD  KAILROAD 
COMPANY. 

Although  a  railroad  company  exhibits  negligence  by  running  its  engines 
through  a  populous  city  at  a  rapid  rate,  yet  if  a  party  injured  thereby  con- 
tributes, in  any  degree,  by  his  own  negligence,  to  the  injuries  received,  the 
company  is  absolved. 

The  law  does  not  require  that  the  sight  and  ears  of  a  person  crossing  a  railroad 
track  shall  be  immaculate  or  infallible,  but  that  he  shall  use  them  to  avoid 
injury.  He  may  err  in  judgment ;  his  ears  or  his  eyes,  or  both,  may  deceive 
him,  and  his  judgment  thus  being  at  fault,  he  may  contribute  to  the  injuries 
he  receives,  and  go  without  remedy ;  but  whether  he  did  so  or  not  is  a  ques- 
tion for  the  jury ;  unless  the  evidence  plainly  admits  of  but  one  conclusion, 
and  that,  that  he  was  guilty  of  negligence.  Per  BRADY,  J. 

If  the  evidence  upon  the  subject  of  contributory  negligence  is  conflicting,  it  is 
proper  for  the  court  to  refuse  to  dismiss  the  complaint. 

Where  the  son  of  a  person  injured  by  the  defendant's  locomotive,  who  was  with 
him  when  he  was  injured,  testified  that  when  they  came  up  to  the  railroad 
track,  they  stopped,  before  crossing  it,  and  each  looked  both  ways,  up  and 
down  the  track,  but  could  not  hear  if  any  locomotive  was  coming;  and  that 
there  was  no  whistle  blown  or  bell  rung ;  held  that  this  was  doing  all  that 
the  party  was  bound  to  do  ;  and  that  proper  diligence,  observation,  care  and 
caution  on  his  part  was  shown. 

APPEAL  by  the  defendant  from  a  judgment  entered 
on  the  verdict  of  a  jury. 
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Calvin  G.  Child,  for  the  appellant. 
Field  &  Minor,  for  the  respondent. 

BRADY,  J.  This  action  was  brought  to  recover  the 
damages  sustained  by  the  widow  and  next  of  kin  of 
John  Keese,  deceased,  who  died  from  injuries  received 
through  the  alleged  carelessness  of  the  defendant.  The 
case  was  submitted  to  the  jury  on  conflicting  evidence- 
as  to  material  points,  clearly  and  fully.  The  requests 
of  the  defendant's  counsel  were  granted,  and  no  excep- 
tion was  taken  to  the  charge  of  the  presiding  justice. 
The  only  exception  open  for  review  is  the  refusal  of  the 
court  to  dismiss  the  complaint.  The  decision  on  that 
subject  was  proper.  The  deceased  was  bound,  tinder  the 
stringent  rules  of  law  prevaling  in  this  state,  to  use  his 
eyes  and  ears,  to  shield  the  company  from  the  conse- 
quences of  its  own  neglect  exhibited  by  running  its 
engines  through  a  populous  city  at  rapid  rates.  The 
proposition  thus  stated  is  not  at  all  exaggerated,  be- 
cause if  the  deceased  contributed  in  any  degree  by  his 
own  negligence  to  the  injuries  received,  the  defendant 
is  absolved. 

The  defendant  had  the  benefit  of  this  rule,  and  of  all 
rules  bearing  upon  the  subject  to  which  the  attention  of 
the  court  was  called. 

The  plaintiff's  case  established  proper  diligence,  ob- 
servation, care  and  caution  on  the  part  of  the  deceased 
—  the  use  of  eyes  and  ears  —  before  attempting  to  cross 
the  defendant's  track.  The  law  does  not  require  that 
the  sight  and  ears  of  the  wayfarer  shall  be  immaculate  or 
infallible,  but  that  he  shall  use  them  to  avoid  injury  — 
ail  incident  more  likely  to  occur  than  its  opposite.  It 
is  not  presumable,  on  a  just  consideration  of  the  affairs 
of  this  life,  that  a  man  will  use  his  eyes  and  ears  to  in- 
cur danger  —  to  simulate  only,  and  not  to  act  —  but  that 
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yielding  to  the  instinct  of  self  preservation  lie  will  avoid, 
not  seek  danger. 

He  may  en  in  judgment.  His  ears  or  his  eyes,  or  both, 
may  deceive  him,  and  his  judgment  thus  being  at  fault, 
he  may  contribute  to  the  injuries  he  receives  and  go 
without  remedy  ;  but  whether  he  did  so  or  not  is  for  the 
jury,  unless  the  evidence  plainly  admits  of  but  one  con- 
clusion, and  that,  that  he  was  guilty  of  negligence.  In 
this  case,  for  example,  the  son  of  the  deceased,  who 
was  with  him  when  he  was  injured,  stated  that  when 
they  came  up  to  the  railroad  track  they  stopped  before 
crossing  it.  They  each  looked  both  ways  —  each  looked 
up  and  down  the  railroad  track  —  each  listened,  but 
could  not  hear  if  any  locomotive  was  coming,  and  that 
there  was  no  whistle  blown  or  bell  rung. 

This  was  doing  all  that  the  deceased  was  bound  to  do, 
and  there  was  nothing  in  the  case,  when  the  motion  to 
dismiss  was  made,  which  so  far  overcame  the  state- 
ment thus  made  as  to  make  it  apparent  that  the  de- 
ceased had,  by  his  own  negligence,  contributed  to  the 
injury.  It  must  also  be  said  that  the  motion  was  first 
made  when  the  defendant  rested,  and  before  the  rebut- 
ting testimony  given  on  the  part  of  the  plaintiff  had 
been  put  in.  It  was  received,  it  is  true,  upon  the  close 
of  the  case,  but  the  issues  depending  were  then  in  more 
serious  doubt  than  when  the  defendant  rested,  in  CQn- 
sequence  of  the  further  testimony  given  on  behalf  of  the 
plaintiff. 

The  case  as  finally  submitted  was  one  containing 
diverse  evidence  on  several  features.  The  only  persona 
present  at  the  time  of  the  accident  who  saw  it  were  the 
plaintiff's  son  and  the  engineer  of  the  train.  They 
were  in  contradiction  on  three  subjects,  namely  ;  —  the 
weather,  whether  clear  or  foggy,  whether  a  signal  was 
given  of  an  approaching  train,  and  as  to  the  manner  in 
which  the  deceased  was  conducting  himself  —  whether 
walking  down  or  across  the  track.  The  engineer  was 
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indeed  on  these  subjects,  or  some  of  them,  inconsistent 
in  his  statements,  and  therefore  subject  to  criticism, 
which  was,  no  doubt,  indulged  in  by  the  counsel  for  the 
the  plaintiff,  and  which  might  be  employed  here,  if 
necessary. 

It  is  true  that  there  are  some  circumstances  growing 
out  of  the  evidence  given  on  behalf  of  the  defendant 
which  tend  to  show  that  the  son  of  the  deceased  was 
mistaken  as  to  some  things ;  but  there  are  not  wanting 
circumstances  to  show  that  in  reference  to  them  he  was 
right,  the  case  being  considered  on  the  whole  of  its  in- 
cidents. The  counsel  for  the  appellant  has  presented 
his  side  of  this  appeal  in  a  very  elaborate  manner,  one 
indicating  industry,  ingenuity  and  research ;  but  al- 
though there  are  numerous  adjudications  on  questions 
of  negligence,  and  many  in  which  the  courts  have  re- 
viewed and  reversed  the  verdict  of  juries ;  each  case 
must  fall  or  stand  on  its  own  merits. 

We  can  gather  from  these  decisions  the  rules  which 
must  govern  our  deliberations,  and  receive  instruct  Ins 
from  them  by  analogy,  but  the  facts  in  each  case  differ, 
and  no  one  furnishes,  therefore,  for  the  other  an  abso- 
lute guide,  except  on  the  rules  suggested.  In  this  case 
the  right  of  the  plaintiff  to  recover  depended  upon  the 
statement  of  the  son  of  the  deceased  and  such  corrobora- 
tion  as  the  testimony  given  in  addition  to  his,  furnished 
—  a  statement  to  be  considered  in  connection  with  the 
evidence  on  the  part  of  the  defendant. 

The  whole  case  presented,  as  already  mentioned,  and 
as  shown  by  the  charge  of  the  court,  a  conflict  of  proof, 
and  upon  it  the  jury,  fully  and  correctly  instructed  as  to 
the  law,  have  pronounced  against  the  defendant.  The 
finding  is  sustained  by  the  evidence,  and  the  judgment 
should  be  affirmed,  with  costs. 

DANIELS,  J.,  concurred. 
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DAVIS,  P.  J.  There  are  grave  reasons  to  believe  that 
the  intestate  was  guilty  of  negligence  which  caused  his 
own  death.  "But  on  that  subject,  the  question  of  fact 
seems  to  have  been  properly  submitted  to  the  jury.  I 
must  therefore  concur. 

Judgment  affirmed. (a)    * 

[FIRST  DEPARTMENT,  GENERAL  TERM  at  New  York,  May  3,  1875. 
Davis,  Brady  and  Daniels,  Justices.] 

(a)  S.  C.,  reported  very  briefly,  4  Hun,  673,  sub  nom.  Kuse  v.  Same 
defendant. 


KATE  KENNEDY  vs.  GEORGE  BARANDON  and  JOHN 
BARANDON.          . 

Although  it  is  the  usual  and  the  better  practice,  in  actions  in  the  nature  of 
creditors'  suits,  on  a  judgment  for  the  plaintiff,  to  direct  the  appointment  of 
a  receiver  and  a  sale  by  him ;  yet  it  is  not  improper  to  adjudge  that  the 
property  be  sold  on  execution,  by  the  sheriff. 

If  the  complaint,  in  such  an  action,  is  not  filed  on  behalf  of  the  plaintiff  and 
other  creditors  similarly  situated,  and  it  does  not  appear  that  there  are  any 
other  creditors,  the  judgment  should  only  declare  the  conveyances  fraudu- 
lent and  void  as  to  the  plaintiff's  judgment,  and  direct  a  sale  for  the  payment 
of  that,  alone,  with  costs. 

A  provision,  in  such  a  judgment,  directing  that  the  surplus  moneys  on  the  sale 
be  brought  into  court,  is  not  appropriate  to  the  case. 

APPEAL,  by  the  defendants,  from  a  judgment  ren- 
dered at  a  Special  Term. 

The  action  was  brought  by  a  judgment  creditor  of  the 
defendant  George  Barandon,  to  set  aside,  as  fraudulent 
and  void,  a  mortgage  upon  two  pieces  of  real  estate  in 
the  city  of  New  York,  and  also  a  deed  of  the  same 
premises,  executed  by  him  to  the  defendant,  John  Bar- 
andon. The  judgment  rendered  at  the  Special  Term 
was  in  favor  of  the  plaintiff,  declaring  the  conveyances 
void  as  against  creditors. 

VOL.  LXVII.  14 
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Kfiincdy  v.  Barandon. 

Edward  Van  Wess,  for  the  appellants. 
Charles  C.  Bigelow,  for  the  respondent. 

By  the  Court,  DAVIS,  P.  J.  This  action  is  in  the  na- 
ture of  a  creditor's  bill,  to  reach  the  real  estate  of  the 
defendant  George  Barandon,  alleged  to  have  been  mort- 
gaged and  conveyed  to  the  defendant  John  Barandon, 
with  intent  to  hinder,  delay  and  defraud  the  creditors 
of  the  former,  and  to  defeat  the  collection  of  the  judg- 
ment recovered  by  plaintiff  against  said  John  Barandon. 
The  court  found  that  the  mortgage  and  conveyance  AN  ere 
fraudulent,  and  gave  judgment  declaring  the  same 
fraudulent  and  void  as  against  the  plaintiff  and  other 
creditors,  and  setting  the  same  aside,  and  directing  that 
the  real  estate  be  sold  on  execution,  by  the  sheriff,  and 
that  the  judgment  of  the  plaintiff  and  the  costs  of  this 
action  be  paid  out  of  the  proceeds  of  the  sale,  and  the 
surplus  be  brought  into  court.  The  question  in  the  case 
was  purely  one  of  fact.  The  defendant  George  Baran- 
don was  the  principal  witness  for  the  plaintiff,  and  upon 
his  testimony,  chiefly,  the  court  found  its  conclusions 
of  fact. 

There  were  no  exceptions  taken  to  the  evidence.  On 
a  careful  examination  of  the  evidence  we  think  the 
learned  judge  was  fully  justified  in  finding  that  the 
transactions  between  the  defendants,  in  mortgaging  and 
conveying  the  lands,  were  fraudulent  and  void.  His 
conclusions  in  that  regard  ought  not  to  be  disturbed. 
It  is  the  usual,  and  we  think  the  better  practice,  in  this 
class  of  cases,  to  direct  the  appointment  of  a  receiver, 
and  a  sale  by  him  ;  but  it  has  been  held  that  it  is  proper 
to  adjudge  that  the  sale  be  made  on  execution  by  the 
^lieiiff.  (2  Van  Sant.  Eq.  Pr.,  158.  Orr  v.  Gilmore,  7 
Lans.,  345.  Wait' 's  Pr.,  655.) 

Where  the  action  and  the  judgment  therein  affects 
real  estate  only,  the  latter  course  is  not  to  the  prejudice 
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of  the  defendant,  because  the  sale  of  the  lands  on  exe- 
cution, after  the  removal  of  the  fraudulent  incumbrance 
or  conveyance,  secures  to  the  defendant,  and  to  his 
other  judgment  creditors,  the  right  of  redemption  pro- 
vided by  the  Revised  Statutes  in  cases  of  sales  on  execu- 
tion. The  complaint  in  this  case  was  not  filed  on  behalf 
of  the  plaintiff,  and  other  creditors  similarly  situated, 
and  it  does  not  appear  that  there  are  any  other  cred- 
itors. The  judgment  should  therefore  have  only  de- 
clared the  mortgage  and  conveyance  fraudulent  and  void 
as  to  plaintiff's  judgment,  and  directed  the  sale  for  the 
payment  of  that,  alone,  with  the  costs. 

The  provision  of  the  judgment  directing  that  the  sur- 
plus on  the  sale  be  brought  into  court  was  not  appro- 
priate to  the  case  made  by  the  pleadings  and  proofs. 
(  Wilder  v.  Keeler,  3  Paige,  164.  Eerr  v.  Blodgett,  48 
N.  Y.,  62.  WaWsPr.,  653-4.)  The  judgment  should 
be  modified  by  striking  out  that  direction,  and,  as  so 
modified,  affirmed  with  costs,  (a) 

Judgment  accordingly. 

[FIRST   DEPARTMENT,  GENERAL  TERM  at  New  York,  May  8,  1876. 
Dams,  Brady  and  Daniels,  Justices.] 

(a)  S.  G.,  reported  briefly,  4  Hun,  642. 


GOPSILL  vs.  DECKER  &  MILLER. 

An  exception  to  the  sufficiency  of  the  sureties  in  an  undertaking  given  upon 
an  appeal  to  the  Court  of  Appeals  having  been  taken,  notice  of  justification 
was  duly  given.  One  of  the  sureties  was  approved,  and  the  other  not  being 
considered  sufficient,  an  adjournment  was  had,  to  give  the  appellants  time  to 
give  additional  surety.  The  attorneys  then  agreed  that  both  the  persona 
offered  should  be  taken  as  sureties,  the  appellants'  attorney  promising  to 
have  it  "  so  marked  by  the  court."  This  was  not  done ;  but  the  appeal  pro- 
ceeded as  if  it  had  been,  and  was  heard  and  decided  in  favpr  of  the  respon- 
dent. In  an  action  upon  the  undertaking;  /«/</,  that  the  sureties  could  not 
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raise  the  objection  that  one  of  them  failed  to  justify,  and  that  the  approval  of 
the  sureties,  on  justification,  was  not  made,  nor  the  allowance  indorsed  on  the 
undertaking,  as  contemplated  by  section  196  of  the  Code. 

APPEAL,  by  the  defendants,  from  an  order  granting 
a  new  trial. 


Hatch  &  Van  Allen,  for  the  appellants. 
E.  A.  Doolittle,  for  the  respondent. 

By  the  Court,  BRADY,  J.  The  defendants  signed  an 
undertaking  on  behalf  of  Joseph  K.  Heath  to  enable 
him  to  have  a  decision  of  the  General  Term  of  this  dis- 
trict reviewed  by  the  Court  of  Appeals,  which  was  made 
against  him  in  an  action  wherein  the  plaintiff  herein 
was  also  plaintiff  and  Heath  was  the  defendant.  After 
the  undertaking  had  been  executed,  and  in  due  time, 
the  plaintiff  excepted  to  the  sufficiency  of  Decker  & 
Miller  as  sureties,  and  notice  of  justification  was  duly 
given.  The  defendant  Miller  was  examined,  and  ap- 
proved by  the  plaintiff  s  counsel.  The  defendant  Decker 
was  also  examined,  but  was  not  then  considered  suffi- 
cient, it  would  seem,  and  an  adjournment  was  had  "to 
give  the  defendants'  attorneys  time  to  give  additional 
surety."  Subsequently,  however,  the  attorneys  for  the 
parties  respectively  agreed  that  the  defendants  should 
be  taken  as  sureties.  This  was  done  at  the  special  re- 
quest of  one  of  the  defendants'  attorneys,  who  promised 
to  have  it  "so  marked  by  the  court ;"  which  was  not 
done.  The  appeal,  nevertheless,  proceeded  as  if  it  had 
been  done,  and  was  heard  and  decided  in  favor  of  the 
respondent. 

The  defendants  on  the  trial  of  this  action,  which  is 
predicated  of  the  undertaking  signed  by  them,  now  ob- 
ject that  the  defendant  Decker  failed  to  justify,  and  that 
the  approval  of  the  sureties  on  justification  was  not  made, 
or  the  allowance  indorsed  on  the  undertaking,  as  con- 
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templated  by  section  196  of  the  Code  of  Procedure. 
There  are  several  answers  to  these  objections. 

The  first  is,  and  it  is  stated  with  regret,  that  the  ob- 
ojections  show  a  want  of  good  faith.  The  surety  who 
was  supposed  to  be  insufficient  was  accepted  at  the 
special  request  of  one  of  the  attorneys  for  the  delVn- 
dant  Heath,  and  he  promised  to  have  the  indorsement 
referred  to  made.  This  court  would  not  permit,  except 
in  an  extreme  case  which  cannot  well  be  conjectured, 
any  such  objections  to  prevail,  under  the  circumstances 
disclosed.  To  give  them  force  would  be  to  permit  the 
defendants  to  take  advantage  of  their  own  wrong. 

Again ;  the  surety  was  not  rejected  by  the  court,  or 
declared  to  be  insufficient.  There  is  no  evidence  of  such 
an  incident.  The  justification  seems  to  have  been  con- 
ducted by  the  attorneys  for  the  respective  parties  with- 
out any  intervention  of  the  court.  They  met  and 
adjourned  by  agreement  in  writing,  and  the  obligation 
to  give  another  surety  was  waived  and  the  defendant 
Decker  accepted  by  agreement  in  writing. 

This  amounted  to  a  waiver  of  the  justification  which 
the  plaintiff' s  attorney  had  a  legal  right  to  accomplish, 
if  he  chose  so  to  do.  It  was  an  act  for  the  benefit  of  the 
defendant  Heath,  in  whose  behalf  the  sureties  appeared 
and  executed  the  undertaking.  A  waiver  will  result 
even  from  a  failure  of  the  respondent  to  attend  the  jus- 
tification, although  the  sureties  also  fail  to  attend. 
(Bollard  v.  Bollard,  18  N.  Y.,  491.)  The  party  ex- 
cepting is  the  actor  in  the  proceeding,  and  no  step  is 
necessary  to  be  taken,  except  on  his  requisition.  The 
indorsement  of  the  allowance  was  therefore  unnecessary. 
(Id.)  If  the  sureties,  or  one  of  them,  failed  to  justify 
and  the  appeal  fell  through,  they  would  not  be  liable, 
(Ward  v.  Syme,  4  Comst.,  171 ;)  although  that  rule  is 
an  innovation  upon  that  which  formerly  prevailed,  and 
by  which  the  bail  were  bound,  notwithstanding  they 
failed  to  justify,  unless  on  their  motion  their  names 
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were  stricken  out  or  an  exoneretur  as  to  them  entered. 
(Id.)  In  this  casti  it  appears  that  the  appeal  of  the  de- 
fendant Heath,  as  already  stated,  was  not  superseded 
or  arrested.  He  had  the  advantage  of  it  on  the  faith  of 
the  undertaking  executed  by  the  defendants. 

Whether,  therefore,  we  consider  the  facts  narrated  in 
the  light  of  a  waiver,  or  as  creating  a  legal  necessity, 
the  appeal  herein  is  unavailing,  and  the  order  granting 
a  new  trial  should  be  affirmed.  The  dismissal  of  the 
plaintiff's  complaint  was  an  error  which  the  order  grant- 
ing a  new  trial  corrected.  If  the  question  were  whether, 
in  order  to  relieve  the  sheriff  of  the  responsibility 
assumed  by  taking  bail,  it  was  necessary  to  have  an  in- 
dorsement on  the  undertaking  required  by  section  196, 
the  result  of  this  appeal  would,  doubtless,  be  different. 

The  adjudications  relating  to  that  subject,  however, 
have  no  application  here.  The  order  should  be  affirmed, 
with  $10  costs  and  disbursements,  (a) 

[FIRST  DEPARTMENT,   GENERAL  TERM  at  New  York,  May  8,  1875. 
Davis,  Brady  and  Daniels,  Justices.] 

(a)  S.  €.,  briefly  reported,  4  Hun,  625. 


67    2I4| 
68a  485) 

CAMBRIDGE  LIVINGSTON,  executor,  &c.,  vs.  AGNES 
MURRAY,  impleaded,  &c. 

A  testator,  by  his  will,  divided  the  rest  and  residue  of  his  estate  equally  among 
his  children  and  the  lawful  issue  of  such  of  them  as  might  die  before  the 
period  of  his  own  decease.  He  then  declared  it  to  be  his  wish  that  his  exec- 
utors should  cause  the  portion  that  might  belong  to  his  daughters  "  lo  be 
secured  for  them  for  their  separate  use  during  their  natural  lives  free  from 
the  control  of  any  husband.  .  *  *  And  in  caae  of  their  dying  without  issue, 
such  portion  of  their  said  property  as  may  remain  at  the  time  of  her  or 
their  death,  shall  revert  to  her  m-  ihelr  >iir\iviii^  l>r»thers  and  sisters,  or  to 
their  issue  in  ease  of  their  death,  as  hereinbefore  provided  for,  subject,  how- 
ever, to  tin-  null!  of  .-'irh  daughter  to  dispose  of  one-half  of  such  property, 
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by  will  *  *  *."  A  codicil  provided  for  the  payment  of  certain  legacies  out 
of  the  estate  not  given  by  the  will,  and  then  proceeded  to  describe  the  inter- 
ests designed  to  he  ^iv.  n  in  ihi-  iiildren,  because  there,  might  be 
Borne  obscurity  in  the  will  a*  to  the  title  to  their  portions.  Jlethen  again  gave 
the  residue  of  li  ill  e<|iial  portions,  to  lii.s  children  and  tlie  lawful 
issue  of  such  as  might.  di<:  before  him,  as  he  previously  had  d 
Of  the  will,  to  bifi  8OO8  in  fee  simple  and  absolutely,  and  to  his  dau- 
"an  estate  for  life,  remainder  to  the  lawful  is.-ue  of  each  respectively,  if  any 
Btich  they  leave,  in  fee  simple  and  absolutely,  subject  to  the  right  of  my  .-aid 
daughters  to  dispose  of  one-half  of  their  share  by  will,  as  in  my  said  last 
will  and  testament  provided."  The  tcMator  then  empowered  h 
to  rent  the  real  estate,  and  divide  the  net  income,  or  balance  of  the  rents, 
among  the  parties  who  would  be  entitled  to  the  proceeds  of  the  realty  if 
sold ;  "  and  in  case  any  of  my  said  daughters  die  without  leaving  issue,  then 
such  portion  of  her  share  as  she  shall  not  have  devised  or  bequeathed  *  * 
shall  pass  to  her  or  their  brothers  and  sisters,  or  to  their  issue  in  case  of  their 
death,  as  in  said  will  provided." 

Held,  1 .  That  the  interests  provided  for  the  daughters  by  the  will  were  essen- 
tially modified  by  the  language  used  in  the  codicil. 

2.  That  the  codicil  gave  to  each  daughter  a  life  estate  in  her  share,  without 
the  right  to  control  or  reduce  the  capital,  except  by  her  will,  and  restrained 
her  power  in  that  respect  to  one-half  the  amount  of  the  share  provided 
for  her. 

8.  That  this  authority  over  the  share  was  not  repugnant  to  the  purpose  of  lim- 
iting the  interest  of  each  daughter  to  a  mere  life  estate. 

4.  That  the  testator  evidently  designed  that  the  shares  of  the  daughters  should 
not  go  into  their  possession,  or  be  subjected  to  their  control. 

6.  That  the  testator  contemplated  some  disposition  of  the  share  of  each  daugh- 
ter which  would  secure  it  for  her  use,  free  from  the  control  of  her  husband ; 
and  that  could  only  be  properly  effected  by  the  intervention  of  a  trust. 

6.  That  the  court  had  the  power  to  appoint  a  trustee,  to  whom  the  interest  of 
a  daughter  of  the  testator,  in  his  estate,  should  be  transferred,  and  who 
should  hold  the  same  as  her  trustee,  and  pay  over  to  her  the  income  thereof 
during  her  natural  life. 

APPEAL,  by  the  defendant,  from  a  judgment  en- 
tered upon  the  report  of  a  referee. 
The  action  was  brought  by  the  plaintiff  as  executor 
of  James  B.  Murray,  deceased,  for  a  judicial  construc- 
tion of  the  will  of  the  said  James  B.  Murray,   and  a 
codicil  thereto,  and  for  a  settlement  of  the  executor's 
accounts,  and  a  final  determination  of  the  rights  of  the 
parties  interested  in   the   estate.      The  appellant  is   a 
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daughter  of  the  testator,  entitled  to  participate  in  his 
estate  by  the  terms  of  the  will  and  codicil.  By  the 
judgment  which  was  entered,  her  interest  was  declared 
to  be  a  life  estate  merely,  in  a  certain  portion  of  the 
personal  assets  under  the  control  of  the  executor,  and 
they  were  required  to  be  transferred  by  him  to  the  New 
York  Life  Insurance  and  Trust  Company,  to  be  held  by 
it  as  her  trustee,  and  the  income  therefrom  paid  to  her 
during  her  natural  life.  She  excepted  to  the  report  of 
the  referee  directing  this  disposition  of  her  interest  in 
the  estate,  and  appealed  from  the  judgment  entered  to 
carry  the  direction  into  effect. 

Joseph  H.  Ckoate,  for  the  appellant. 
Groswnor  P.  Lowery,  for  the  respondent. 

By  the  Court,  DANIELS,  J.  It  is  not  claimed,  in  sup- 
port of  the  appeal,  that  any  error  intervened  as  to  the 
amount  of  the  estate  which  should  be  appropriated  for 
her  use,  nor  in  the  selection  of  the  trustee,  if  one  must 
be  provided  for  her.  But  it  is  insisted  that  the  property 
transferred  was  absolutely  her  own  under  the  terms 
used  in  the  will  and  codicil,  and  should  have  been  de- 
livered over  to  her  for  her  use  and  enjoyment.  By  the 
will  which  was  made  by  the  testator,  he  divided  the  final 
rest  and  residue  of  his  estate  remaining  after  payment 
of  his  debts  and  funeral  expenses,  equally  among  his 
children  and  the  lawful  issue  of  such  of  them  as  might 
die  before  the  period  of  his  own  decease.  He  then  de- 
clared it  to  be  his  wish  that  his  executors  should  cause 
the  portion  that  might  belong  to  his  daughters,  "to  be 
secured  for  them  for  their  separate  use  during  their  nat- 
ural lives,  free  from  the  control  of  any  husband  with 
wliom  they  have  been,  or  may  at  any  time  be,  intermar- 
ried. And  in  case  of  their  dying  without  issue,  such  por- 
tion of  their  said  property  as  may  remain,  at  the  time 
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of  her  or  their  death,  shall  revert  to  her  or  their  surviv- 
ing brothers  and  sisters,  or  to  their  issue  in  case  of  their 
death,  as  hereinbefore  provided  for,  subject,  however, 
to  the  right  of  such  daughter  to  dispose  of  one-half  of 
such  property,  by  will,  in  such  manner  as  she  may  think, 
proper." 

The  codicil  provided  for  the  payment  of  certain  lega- 
cies out  of  the  estate  not  given  by  the  will,  and  then 
proceeded  to  describe  the  interests  designed  to  be  given 
to  the  testator's  children,  because  there  might  be  some 
obscurity  in  the  will  as  to  the  title  to  their  portions.  He 
then  again  gave  the  residue  of  his  estate,  in  equal  por- 
tions, to  his  children  and  the  lawful  issue  of  such  as 
might  die  before  him,  as  he  previously  had  done  by  the 
terms  of  the  will,  to  his  sons  in  fee  simple  and  abso- 
lutely, and  to  his  daughters,  ' '  an  estate  for  life,  remain- 
der, to  the  lawful  issue  of  each  respectively,  if  any  such 
they  leave,  in  fee  simple  and  absolutely,  subject  to  the 
right  of  my  said  daughters  to  dispose  of  one-half  of 
their  share  by  will,  as  in  my  said  last  will  and  testament 
provided."  The  testator  then  empowered  his  executors 
to  rent  his  real  estate  while  it  remained  unsold,  and  "to 
divide  the  net  income,  or  balance  of  the  rents,  among 
the  parties  who  would  be  entitled  to  the  proceeds  of  said 
realty  if  sold,  or  the  benefit  thereof,  and  in  case  any  of 
my  said  daughters  die  without  leaving  issue,  then  such 
portion  of  her  share  as  she  shall  not  have  devised  or  be- 
queathed, as  herein  or  therein  provided,  shall  pass  to 
her  or  their  brothers  and  sisters,  or  to  their  issue  in  case 
of  their  death,  as  in  said  will  provided." 

These  are  the  only  clauses  of  the  will  and  codicil 
which  appear  to  require  consideration  in  determining 
the  disposition  which  should  be  made  of  this  case,  and 
it  is  entirely  evident  from  them  that  the  interests  pro- 
vided for  the  daughters,  by  the  will,  were  materially 
modified  by  the  language  used  in  the  codicil.  By  the 
former  their  shares  were  required  to  be  secured  to  them 
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for  their  separate  use  during  their  natural  lives,  free 
from  the  control  of  their  husbands,  and  that  contem- 
plated the  creation  of  some  trust  similar  to  that  provided 
for  by  the  judgment,  in  order  to  cany  out  and  secure 
the  purpose  of  the  testator.  But  it  was  subject  to  the 
right  of  the  legatees  to  use  the  capital,  as  well  as  the 
income,  of  their  respective  shares.  For  it  was  only 
such  portion  as  remained  at  the  daughter's  decease  with- 
out issue,  which  was  to  revert  to  her  surviving  brothers 
and  sisters,  or  their  issue  ;  and  that,  by  implication,  con- 
ferred the  right  to  diminish  the  share  by  use  during  the 
lifetime  of  the  legatee. 

But  the  codicil  expressly  reduced  and  confined  the 
daughters'  residuary  legacies  to  mere  life  estates,  in 
their  respective  shares,  and  limited  the  remainder  to  the 
lawful  issue  in  fee  simple  and  absolutely,  afterwards, 
subject  only  to  the  right  to  dispose  of  one- half  the  share 
by  will.  This  deprived  the  daughters  of  the  right  to 
use  any  portion  of  the  principal  of  their  respective 
shares.  It  was  not  in  case  any  remainder  was  left,  that 
the  limitation  over  was  to  take  effect.  But  the  entire 
remainder  was  limited  to  the  daughter's  lawful  issue,  if 
any  such  issue  were  left ;  and  if  there  were  none,  the 
share  would  follow  the  direction  contained  in  the  will 
and  codicil,  and  revert  to  the  surviving  brothers  and 
sisters,  or  their  issue  in  case  of  their  death.  This  con- 
struction of  the  terms  used  in  the  codicil  is  confirmed 
by  the  provision  afterwards  contained  directing  the  dis- 
position of  the  rents  while  the  real  estate  remained  un- 
sold. By  that  it  was  declared  that  such  portion  of  the 
share  of  any  daughter  who  should  die  without  issue,  as 
she  shall  not  have  devised  or  bequeathed,  as  in  the  will 
and  codicil  was  provided,  should  pass  to  her  brothers 
and  sisters,  or  their  issue,  in  case  of  their  death.  This 
contemplated  but  one  contingency  which  could  by  any 
ibility  reduce  the  share  intended  to  be  disposed  of, 
and  that  was  the  will  of  the  daughter  For  whom  the 


NEW   YORK— MAY,  1875.  219 


v.  Murray. 


share  was  provided,  which  could  bequeath  not  exceeding 
one-half  of  it.  Subject  to  that  power  over  it,  the  re- 
mainder was  limited  in  positive  terms  to  the  lawful  issue 
of  the  daughter  for  whom  the  life  estate  was  provided, 
if  any  such  shall  survive  her,  and  if  not,  then  to  h«-r 
surviving  brothers  and  sisters,  and  the  issue  of  such  as 
she  may  survive.  That  this  was  substantially  the  modi- 
fication effected  by  the  codicil  seems  to  be  clearly  indi- 
cated by  the  terms  the  testator  used  to  express  his 
design.  It  gave  each  daughter  a  life  estate  in  her  share, 
without  the  right  to  control  or  reduce  the  capital,  except 
by  her  will,  and  restrained  her  power  in  that  respect  to 
one-half  the  amount  of  the  share  provided  for  her.  It 
was  claimed  in  behalf  of  the  appellant  that  this  author- 
ity over  the  share  was  repugnant  to  the  purpose  of  lim- 
iting her  interest  to  a  mere  life  estate.  But  that  is  very 
evidently  a  misapprehension  of  the  effect  of  the  legal 
and  equitable  principle  relied  upon  for  its  support.  In 
order  to  be  attended  with  that  result  the  power  of  dis- 
position must  be  general  in  its  terms,  extending  to  the 
whole  of  the  fund  or  interest  created  for  the  benefit  of 
the  legatee.  (Tyson  v.  Blake,  22  N.  Y.,  558,  563.  Terry 
v.  Wiggins,  2  Lans.,  272,  275.  8.  C.,  47  N.  Y.,  512. 
Taggart  v.  Murray,  53  id.,  233.)  While,  in  the  present 
case,  it  could  only  be  made  by  will,  and  that  was  re- 
strained, in  express  terms,  to  one-half  the  share  created. 
The  learned  counsel  for  the  appellant  insisted,  farther, 
that  no  authority  existed  for  the  creation  of  a  trust  for 
her  protection,  and  that  of  those  entitled  in  remainder 
of  the  share  provided  for  her.  But  that  appears  to 
result  from  the  direction  given  by  the  will,  which  the 
codicil  did  not  disclose  it  to  be  the  purpose  of  tin 
tator  to  change.  That  was,  that  the  executors  should 
cause  the  portion  belonging  to  her  to  be  secured  for  her 
separate  use,  during  her  natural  life,  free  from,  the  con- 
trol of  her  hu<i>:md.  This  is  the  substance,  though  not 
the  literal  terms,  of  the  direction.  It  was  u'ivcn  in 
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words  including  all  the  testator's  daughters,  having  the 
effect  over  the  share  of  each,  which  has  just  been 
stated.  And  that  rendered  it  the  executor's  duty  to 
procure  some  special  investment  or  disposition  of  the 
interest  provided,  which  would  secure  it  to  the  daugh- 
ter's use  free  from  the  control  of  her  husband.  By  the 
direction  which  was  given,  the  testator  contemplated 
a  different  disposition  from  payment  to  the  daughter 
herself.  It  was  in  terms  to  be  one  which  would  secure 
the  share  for  her  separate  use  free  from  any  control 
over  it  by  her  husband. 

The  testator  did  not  suppose  that  this  could  be  ac- 
complished by  delivering  the  share  into  her  possession. 
That  might  be  attended  with  that  result,  under  the  stat- 
utes made  for  the  protection  of  the  rights  of  married 
women.  But  it  would  not  be  surely  or  certainly  the 
case ;  for,  notwithstanding  the  statutes,  the  wife  may 
yet  voluntarily  surrender  the  property,  under  her  con- 
trol, to  the  possession  and  disposition  of  her  husband. 
The  testator  intended  to  avoid  even  that  possibility, 
and  for  that  purpose  he  required  the  executors  to  secure 
the  daughters'  shares  for  them  free  from  the  control  of 
their  husbands.  And  to  do  that  he  must  have  contem- 
plated some  such  disposition  as  was  made  of  the  share 
by  the  judgment  of  the  court.  But  whether  he  did  or 
not,  it  was  a  very  proper  one  to  accomplish  the  end  he 
declared  should  be  secured  ;  and  it  is  supported  by  the 
practice  of  courts  of  equity  in  cases  of  this  description. 
It  was  held  by  Lord  Hardwicke,  and  approved  by  Chan- 
cellor Walworth,  that  where  trusts  are  merely  execu- 
tory, and  something  remains  to  be  done  to  perfect  and 
carry  into  effect  the  testator's  intention,  the  court  is 
not  confined  to  the  strict  rules  of  common  law,  but  gov- 
erns itself  by  the  testator's  intention,  and  does  that 
which  will  best  answer  and  support  it.  (  Wood  v.  Burn- 
liam,  6  Paige,  513,  519.)  The  testator  contemplated 
some  disposition  of  the  share  which  would  secure  it  for 
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his  daughter' s  use  free  from  the  control  of  her  husband. 
And  that  could  only  be  properly  effected  by  the  inter- 
vention of  a  trust  like  that  provided  for  by  the  judg- 
ment. 

By  requiring  the  executor  to  secure  it  in  that  man- 
ner, he  evidently  designed  that  it  should  not  go  into  the 
possession,  or  be  subjected  to  the  control,  of  his  daugh- 
ter. The  judgment  was  right,  and  it  should  be  affirmed 
with  costs  (a.) 

Judgment  affirmed. 

[FIBST  DEPARTMENT,  GENERAL  TERM  at  New  York,  May  3, 1875. 
Da/vis,  Brady  and  Daniels,  Justices.] 

(a)  8.  C.,  reported  briefly,  4  Hun,  619.  Modified  and  affirmed  by  Court  of 
Appeals,  February  26,  1877.  (See  10  Run,  XVII.) 


THE  PEOPLE,  ex  rel.  Emma  Lee  and  others,  vs.  BUTLER 
H.  BIXBY  and  others,  constituting  a  court  of  Spe- 
cial Sessions,  &c. 

Where  six  women  made  an  indecent  exposure  of  their  persons,  for  money,  to 
five  men  present  and  paying  therefor  ;  held,  that  such  exhibition  made  the 
room  wherein  it  occurred  a  "  public  place,"  within  the  meaning  of  the 
statute,  although  it  was  a  room  in  a  house  of  prostitution,  and  not  open  to 
the  general  public. 

Held,  also,  that  the  offence  being  a  misdemeanor  committed  by  all,  at  the  same 
time,  each  aiding  and  abetting  every  other,  the  offence  was  joint,  and  the 
offenders  could  be  jointly  prosecuted  and  convicted. 


to  review  a  conviction  of  the  relators 
\J  of  the  crime  of  indecent  exposure. 

William  F.  Howe,  for  the  relators. 

B.  K.  Phelps,  (district  attorney,)  for  the  people. 
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By  the  Court,  DAVIS,  P.  J.  Two  questions  are  made 
in  this  c:is>>. 

First.  That  the  indecent  exposure  was  not  made  in  a 
''public  place." 

Second.  That  the  relators  could  not  be  jointly  prose- 
cuted and  convicted.  As  to  the  first  of  these  questions, 
we  are  of  opinion  that  the  exhibition  made  by  the  six 
relators,  for  money,  to  the  five  men  present  and  paying 
therefor,  made  the  room  where  it  occurred  a  public  place 
within  the  meaning  of  the  statute,  although  it  w;is  a 
room  in  a  house  of  prostitution,  and  not  open  to  the 
general  public.  Any  place  may  be  made  public  by  a 
temporary  assemblage,  (Bishop  on  Statutory  Crimes, 
298 ;)  and  this  is  especially  so  when  the  assem- 
blage is  gathered  to  witness  an  exhibition  for  hire.  It 
is  obvious,  from  the  evidence  in  this  case,  .that  the  room 
where  the  acts  took  place  was  one  used  for  such  pur- 
poses, whenever  persons  could  be  induced  to  attend  and 
pay  for  the  same. 

As  to  the  second  point.  The  offence  was  a  misde- 
meanor committed  by  all  the  relators,  at  the  same  time, 
each  aiding  and  abetting  every  other,  and  all  joining  to 
make  the  exposure  indescribably  indecent.  We  think 
it  was  a  joint  offence  ;  and  we  see  no  reason  why  the 
offence  of  indecent  exposure,  under  the  statute,  may  not 
be  jointly  committed,  where  several  persons  agree  in 
concert  to  do  the  acts  which  constitute  the  crime,  for  the 
purpose  of  making  a  common  exhibition.  It  has  been 
so  held  in  this  class  of  cases,  by  the  English  courts. 
(Rex  v.  Qchard,  3  Cox,  248.  Rex  v.  Harris,  11  id., 
6.59.)  The  proceedings  should  be  affirmed  and  the  writ 
dismissed,  (a) 

Judgment  accordingly. 

[FIRST  DEPARTMENT,  GENERAL,  TERM  at  New  York,  May  3,  1875. 
Dems,  Brady  and  Daniels,  Justices.] 

(a)  S.  C.,  reported  very  briefly,  4  Nun,  636. 
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TERENCE  P.  SMITH  vs.  THE  MAYOR  &c.  OF  THE  CITY 

OF  NEW  YORK. 

A  "  messenger  to  tin-  prc-ii!<;nt  of  the  board  of  aldermen"  in  the  city  of  New 

York,   is  not  u  public  officer;    nor  are   his  duties  of  an  official  character; 

there  being  no  statul  -u<-!i  an  office  or  denning  the  duties  to  be 

performed  officially.     Hence  the  appointment  of  a  person  as  messenger,  and 

•  •'|iien<ly  providing  for  an  increase  of  his  salary,  are  not  within  the  pro- 

•     hibition  of  section  11  of  chap.  876  of  the  Laws  of  1809. 

The  plaiutin"  was  app  r  by  the  clerk  of  the  common  council. 

Subsequently,  the  common  council  incre.tscd  hi.-j  salary.  Held,  that  by  this 
action  the  common  council  recognized  the  right  of  the  clerk  to  make  tho 
appointment;  and  that  the  board  having  the  right  to  delegate  the  power  of 
appointment,  the  court  would  presume,  until  the  contrary  was  shown,  that 
the  clerk  had  been  duly  authorized  to  make  the  selection. 

Yuri:  ('.',  //«//,,  (J8UJ  distinguished. 

APPEAL,  by  the  defendants,  from  an  order  made  at 
a   Special  Term,  overruling  a  demurrer   to   the 
complaint. 

On  the  1st  day  of  January,  1869,  the  plaintiff  was 
appointed  messenger  to  the  president  of  the  board  of 
aldermen  of  the  city  of  New  York,  by  the  clerk  of  the 
common  council,  at  a  salary  of  $1,500  per  annum.  On 
the  23d  of  October,  1869,  the  board  of  aldermen 
increased  his  salary  to  82,500  per  annum.  This  action 
was  brought  to  recover  the  amount  of  the  difference 
between  the  original  and  the  increased  salary. 

D.  J.  Dean,  for  the  appellant. 
C.  Miller,  for  the  respondent. 

By  the  Court,  DAVIS,  P.  J.  The  complaint  does  not 
show  that  the  plaintiff  held  a  public  office.  On  the 
contrary,  its  allegations  show  him  to  have  been  a  mere 
servant  of  the  president  of  the  board  of  aldermen. 
He  alleges  that  he  held  "the  position  and  performed 
the  duties  of  messenger  to  the  president  of  the  board 
of  aldermen."  The  duties  of  that  place  are  not  offi- 
cial. No  statute  is  shown  creating  such  an  office,  or 
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defining  the  duties  to  be  performed  officially.  In  this 
material  respect  the  case  differs  from  Collins  v.  The 
Mayor  &c.  (3  Hun,  680.)  In  that  case  it  was  held  that 
the  plaintiff  was  an  officer  because  the  office  of  his  prin- 
cipal was  one  created  by  law  and  its  duties  were  official, 
and  that  his  deputy  or  assistant  clerk  was  appointed  to 
perform  some  portion  of  the  official  functions  of  the 
clerk  himself.  But  a  "messenger  to  the  president  of 
the  board  of  aldermen''  cannot  be  supposed  to  perform 
the  official  functions  of  the  president.  He  serves  him 
in  no  official  capacity  in  carrying  messages  and  running 
errands,  and  is  clothed  with  no  power  to  perform  any 
official  duty  of  that  office. 

The  case  is  not  brought  by  the  pleadings  within  the 
prohibition  of  section  11  of  chap.  876  of  the  Laws  of 
1869. 

Other  facts  may  be  shown  upon  the  trial. 

It  is  objected  that  plaintiff  was  appointed  by  the 
clerk  of  the  common  council,  and  that  the  clerk  had  no 
power  to  make  such  appointment. 

The  action  of  the  board  of  common  council  in  increas- 
ing the  salary  recognized  the  right  of  the  clerk  to  make 
the  appointment.  And  as  the  servants  of  the  board  of 
aldermen  or  of  its  president  might  be  appointed  by  any 
of  the  officers  to  whom  the  board  saw  fit  to  commit  that 
duty,  we  must  presume  that  the  clerk  had  been  duly 
authorized  to  make  the  selection,  until  the  contrary  be 
shown. 

The  order  below  should  be  affirmed  with  costs,  and 
with  leave  to  the  defendants  to  answer  on  payment  of 
costs,  (a) 

Order  affirmed. 

[FIRST  DEPARTMENT,  GENERAL  TKRM  at  New  York,  May  3,  1875. 
Davis,  Brady  and  Daniels,  Justices.] 

(a)  8.  C.,  reported  very  briefly,  4  Hun,  644. 
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MARKS  vs.  KING. 

The  order  of  proof,  on  the  trial,  is,  in  general,  if  not  always,  a  matter  of  discre- 
tion with  the  court,  and  therefore  not  reviewable. 

In  an  action  brought  against  the  defendant  as  indorser  of  a  promissory  note, 
the  defence  was  that  the  indorsement  was  a  forgery.  On  the  trial,  the  defen- 
dant offered  to  prove  that  a  witness,  called  by  the  plaintiff,  had  been  instru- 
mental in  getting  one  B.  indicted  for  the  forgery  of  the  note  in  suit,  ir^ 
that  if  he  was  so  instrumental  it,  militated  against,  and  impaired  his  opinion, 
previously  given  in  evidence,  to  the  effect  that  the  indorsement  was  genuine. 
Held,  that  this  was  not  necessarily  so;  and  that  the  evidence  was  properly 
excluded, 

MOTION  for  new  trial,  on  a  case  and  exceptions. 
(&  (7.,  reported  briefly,  I  Hun,  435 ;  3  Thomp.  & 

a,  778.) 

G.  W.  Hotchkiss,  for  the  plaintiff. 
Chapman  &  Martin,  for  the  defendant. 

By  the  Court,  BOCKES,  J.  This  case  comes  before  the 
court  on  a  case  and  exceptions,  ordered  to  be  heard  in 
the  first  instance  at  General  Term. 

The  action  was  brought  against  the  defendant  as  in- 
dorser of  a  promissory  note  made  by  E.  B.  Bell,  for 
$2,000,  dated  April  4,  1870.  payable  thirty  days  after 
date,  at  the  Susquehanna  Valley  Bank.  The  defence 
was,  that  the  indorsement  was  a  forgery.  Evidence 
was  given '  tending  to  show  the  genuineness  of  the  in- 
dorsement, and  letters  and  admissions  of  the  defendant 
were  introduced  bearing  on  the  question,  which,  uncon- 
tradicted  and  unexplained,  fully  established  the  plain- 
tiff s  case.  Evidence  in  explanation  and  in  contradiction, 
however,  was  given.  On  all  the  proof  the  jury  found  a 
verdict  for  the  plaintiff.  No  suggestion  is  made  that 
the  verdict  is  unsupported  by  proof  ;  but  in  the  course 
of  the  trial  numerous  exceptions  were  taken  to  the  rul- 
ings of  the  court  on  questions  of  law,  three  of  which  are 
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now  urged  upon  our  consideration.  These  alone  (those 
not  now  iiriivd  we  must  deem  to  be  waived)  will  be  ex- 
aminecl.  The  first  and  second  relate  to  the  admission, 
and  the  third  to  the  rejection,  of  evidence. 

(1.)  The  first  question  raised  by  the  defendant's  coun- 
sel is,  that  the  court  erred  in  admitting  in  evidence  the 
two  drafts  obtained  by  Bell,  the  maker  of  the  note  in 
suit,  from  the  Susquehanna  Valley  Bank,  each  for 
$1,000,  and  dated  March  2d,  1870.  Waiving  the  ques- 
tion of  the  order  of  proof,  which  in  general,  if  not 
always,  is  a  matter  of  discretion  with  the  court  —  hence 
not  reviewable —  lam  of  the  opinion  that  the  evidence 
was  competent.  As  the  case  stood  when  the  trial  closed, 
on  the  proof,  it  might  well  have  been  urged  before  the 
jury,  1st,  that  those  drafts  went  to  pay  a  82,000  note  at 
the  Jersey  City  Bank,  on  which  the  defendant  was  con- 
fessedly liable  ;  2d,  that  they  were  obtained  on  a  note  of 
the  same  amount,  purporting  to  be  indorsed  by  the  de- 
fendant, and  discounted  by  the  Susquehanna  Bank  ;  to 
secure  which  the  note  in  suit  was  made  and  indorsed ; 
and,  3d,  that  the  defendant,  never  denying  his  liability 
on  the  first  note,  had  in  fact  repeatedly  admitted  his  lia- 
bility upon  the  last  one. 

There  was  evidence  in  the  case  bearing  on  these  sev- 
eral points  ;  hence,  as  the  learned  judge  remarked  in 
his  charge,  if  the  jury  should  find  those  facts  to  have 
existed,  it  would  remain  for  them  to  say  what  weight 
should  be  given  them  in  determining  the  defendant's 
liability  ;  which  was  wholly  and  flatly  denied  by  him. 
The  transactions  connected  with  these  notes  bore  directly 
upon  the  defendant's  explanations  and  denials  of  the 
evidence  submitted  on  the  part  of  the  plaintiff ;  and  the 
leading  fact  in  this  line  of  evidence  and  logic  was  this, 
(if  it  really  had  existence,)  that  those  drafts  went  to  de- 
fendant's benefit,  and  that  their  origin  and  use  were 
known  to  him,  as  might  well  be  presumed  from  all  the 
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proof  in  the  case.  In  this  view,  holding  in  mind  the 
condition  of  the  case  on  the  evidence  submitted  on  both 
sides,  I  am  of  the  opinion  that  the  admission  of  the  evi- 
dence, connected  with  those  drafts  and  their  introduc- 
tion, was  not  error. 

(2.)  These  considerations,  as  I  think,  in  effect  answer 
the  objection  urged  to  the  admission  of  the  check  of 
February  7,  1870.  The  transactions  connected  with  the 
discount  and  payment  of  the  several  notes  on  which  the 
defendant's  name  appeared,  were  here  properly  under 
examination.  For  whose  benefit  they  were  discounted, 
and  by  whom  and  in  what  manner  they  were  paid  or 
satisfied,  were  circumstances  proper  to  be  looked  into 
and  known.  As  the  case  was  presented,  a  wider  range 
of  examination  on  all  these  points  was  admissible. 

(3.)  The  offer  to  show,  by  the  witness,  Dickinson,  that 
he  was  instrumental  in  getting  Bell  indicted  for  the 
forgery  of  the  note  in  suit,  was  manifestly  irrelevant 
and  immaterial.  It  is  claimed  that  if  he  was  so  instru- 
mental, it  militated  against  and  impaired  his  opinion 
previously  given  in  evidence,  to  the  effect  that  the  in- 
dorsement was  genuine.  Not  necessarily  so.  He  might 
have  doubted  whether  the  defendant  would  swear  before 
the  grand  jury  that  the  indorsement  was  not  his;  and 
might  have  desired  to  put  the  defendant  to  the  test  of 
his  oath.  So,  with  a  view  to  try  the  defendant's  sincer- 
ity in  his  assertion  that  his  name  on  the  note  was  a 
forgery,  he  might  have  aided  in  procuring  his  attend- 
ance before  the  grand  jury,  and  thus  been  in  fact  instru- 
mental in  obtaining  the  indictment,  notwithstanding 
his  settled  conviction  and  full  belief  that  the  indorse- 
ment was  genuine.  In  the  exclusion  of  the  offer  there 
was  no  error. 

The  three  grounds  of  error  above  considered  are  alone 
presented  for  our  examination.  Neither  of  these  are 
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deemed  to  be  supported ;  and  it  follows  that  the  plain- 
tiff should  have  judgment  on  the  verdict. 

So  ordered,  (a) 

[THIRD  DEPARTMENT,  GENERAL  TERM  at  Elmira,  May  7,  1874.    Miller, 
Bockes  and  Boardman,  Justices.] 

(a)  Affirmed  in  Court  of  Appeals,  February  8, 1876.     (64  N.  Y.,  628.) 


BLANCHARD  and  others  vs.  WESTERN.  UNION  TELE- 
GRAPH COMPANY. 

A  telegraph  company,  authorized  to  lay  its  cable  across  a  navigable  river,  but 
in  a  way  not  "to  injuriously  interrupt  navigation,"  has,  to  that  extent,  the 
protection  of  the  statute,  in  laying  its  cable ;  and  such  protection  will  cover 
all  necessary  and  absolute  inconveniences  resulting  from  the  exercise  of  the 
legal  right. 

If  due  care  be  used  in  laying  the  cable,  in  proper  position,  on  the  bottom  of 
the  river-bed,  it  will  not  be  deemed  a  nuisance,  as  an  interruption  of  navi- 
gation. 

But  where  a  cable,  as  placed  by  a  company,  did  not  lie  on  the  river-bed,  but 
was  within  reach  of  vessels,  such  as  usually  navigated  the  river  at  that  place, 
and  the  plaintiffs'  vessel  caught  upon  it,  and  was  injured ;  held  that  this  was 
an  obstruction  to  navigation,  not  necessary  to  carry  out  the  purpose  for 
which  the  company  was  organized ;  and  that  the  company  was  liable  for  the 
damages  occasioned  thereby. 

APPEAL,  by  the  defendant,  from  a  decision  in  favor 
of  the  plaintiff,  made  at  Special  Term,  on  a  trial 
by  the  court  without  a  jury. 

The  action  was  brought  by  the  plaintiffs,  as  joint 
owners  of  a  steam  towboat,  navigating  the  Hudson 
river,  for  damages  received  by  said  boat  by  running 
foul  of  a  telegraph  cable  of  the  defendant  which  crossed 
the  river  at  a  railroad  bridge  at  Albany. 

This  court,  at  General  Term,  reversed  the  judgment  of 
the  Special  Term,  and  granted  a  new  trial,  BOARD- 
MAX,  J.,  delivering  a  brief  opinion  in  favor  of  reversal, 
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which  was  concurred  in  by  MILLER,  P.  J.  (See  3  TJiomp. 
&  (7.,  775.)  BOCKKS,  J.,  delivered  the  following  dissent- 
ing opinion,  which  was  approved  and  adopted  by  the 
Court  of  Appeals,  on  reversing  the  judgment  of  the 
General  Term,  ALLEN,  J.,  saying:  "The  judgment  at 
Special  Term  is  well  vindicated  and  sustained,  by  the 
very  satisfactory  dissenting  opinion  of  Judge  BOCKES, 
in  the  Supreme  Court,"  &c.  (See  S.  (?.,  60  N.  Y.,  513.) 


By  tlie  Court,  BOCKES,  J.  The  decision  of  this  case 
depends  upon  the  question,  whether  the  facts  are  found 
correctly  by  the  learned  judge  before  whom  the  cause  was 
tried.  There  can  be  no  doubt,  I  think,  in  regard  to  the  law 
of  the  case.  The  defendant's  company  were  authorized 
to  lay  the  cable  across  the  Hudson  river ;  but  in  a  way 
not  "to  iiijuriously  interrupt"  navigation.  To  this 
extent  the  company  had  the  protection  of  the  statute  in- 
laying the  cable ;  and  such  protection  would  cover  all 
necessary  and  absolute  inconveniences  resulting  from 
the  exercise  of  the  legal  right.  Thus  if  the  navigation 
of  the  river  was  made  in  some  degree  inconvenient  by 
reason  of  an  absolute  necessity  resulting  from  the  lay- 
ing of  the  cable,  such  mere  inconvenience  would  not  be 
deemed  in  law  an  injurious  interruption  to  navigation, 
amounting  to  a  public  nuisance.  Where  authority  is 
given  to  construct  a  bridge  with  piers,  there  is  of  neces- 
sity some  obstruction  to  the  free  use  of  the  stream  con- 
templated. Navigation  may  be,  and  generally  is,  to 
some,  extent  interrupted  by  the  supporting  structures ; 
for  care  and  prudence  must  be  exercised  to  avoid  them. 
So  it  has  been  well  remarked,  that  every  bridge  having 
piers  in  the  channel  may  be  said  to  be  an  obstruction, 
interrupting  navigation,  but  it  is  not  necessarily  a  nui- 
sance. Public  convenience  and  the  necessities  of  trade 
often  require  the  surrender  of  individual  rights.  At  the 
present  day  the  speedy  transmission  of  intelligence  is  a 
necessity  ;  and  the  partial  and  very  limited  interruption 
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to  navigation  attendant  upon  the  laying  of  telegraphic 
cables  across  or  under  navigable  waters  must  be  per- 
mitted, although  some  inconvenience  results.  It  was 
held,  nearly  a  half  century  since,  that  a  free  navigation 
was  not  to  be  understood  as  a  navigation  free  from  such 
partial  obstructions  and  impediments  as  the  best  inter- 
ests of  society  might  render  necessary  ;  and  more  re- 
cently it  was  asserted  in  sound  reason,  that  what  the 
public  convenience  imperatively  demanded  could  not  be 
called  a  public  nuisance,  even  though  it  should  cause 
some  inconvenience,  or  affect  private  interests.  Un- 
doubtedly due  care  must  be  observed  in  the  construction 
of  these  necessary  and  partial  impediments  to  naviga- 
tion, to  the  end  that  there  shall  be  no  abuse  of  the 
statutory  authority.  Piers  which  are  to  be  the  support 
of  bridges,  and  cables  used  for  telegraphing,  must  be 
properly  located  with  reference  to  the  convenience  and 
safety  of  passing  vessels.  They  must  be  so  placed  as 
not  needlessly  to  offer  obstructions.  These  views  are 
fully  supported  by  the  cases  cited  by  the  learned  coun- 
sel for  the  defendant.  Therefore,  if  it  be  true  that  the 
cable  which  caused  the  injury  here  complained  of  was 
laid  witli  due  care,  in  proper  position,  on  the  bottom  of 
the  river-bed,  the  plaintiffs  had  no  cause  of  action.  The 
defendant' s  company,  in  that  case,  had  neither  done,  nor 
suffered  any  wrongful  act ;  for,  so  laid  and  maintained, 
the  cable  would  not  "injuriously  interrupt  the  naviga- 
tion" of  the  river,  within  the  fair  and  reasonable  con- 
struction of  the  law,  which  permitted  them  to  carry  their 
cable  across  the  waters  of  the  state. 

We  are  now  brought  to  an  examination  of  the  findings 
of  fact  by  the  learned  judge  who  heard  and  decided  the 
case.  He  found,  in  substance,  that  the  cable  was  not 
laid  on  the  bottom  of  the  river,  as  it  might  and  should 
have  been  ;  that  as  laid,  it  injuriously  interrupted  navi- 
gation, and  caused  the  injury  complained  of,  which  oc- 
curred without  the  fault  of  the  plaintiffs,  their  agents  or 
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servants.  Briefly  stated,  he  found  that  the  cable  was 
improperly  laid ;  and  as  laid,  was  a  public  nuisance.  If 
these  findings  of  fact  are  supported  by  the  proof,  a  right 
of  action  was  undoubtedly  established.  After  a  careful 
examination  of  the  evidence,  I  am  of  the  opinion  that 
the  facts  are  well  found. 

The  evidence,  as  it  seems  to  me,  is  abundant  to  show- 
that  the  cable  was  improperly  laid,  or  was  out  of  place, 
and  had  so  remained  out  of  place  for  a  long  period 
of  time.  According  to  the  evidence  submitted,  the 
cable  did  not  lie  on  the  river-bed,  but  was  within  reach 
of  vessels,  such  as  usually  navigated  the  river  at  that 
locality.  At  least,  it  was  proved  that  the  plaintiff's  ves- 
sel would  strike  the  cable  when  passing,  drawing  from  six 
to  seven  and  a  half  feet  of  water,  and  this  occurred  re- 
peatedly. The  vessel  would  strike  and  slip  over.  Three 
witnesses  so  testify.  Now  here  was  certainly  an  ob- 
struction to  navigation  ;  not  necessary  to  carry  out  the 
purpose  for  which  the  defendant's  company  was  organ- 
ized ;  for  the  cable  could  readily  be  laid  beyond  the 
reach  of  passing  vessels.  Consequently  navigation  was 
"injuriously"  interrupted,  within  the  fair  meaning 
and  intendment  of  the  law  under  which  the  defendant 
claims  protection. 

It  is  not  the  multiplicity  of  actual  and  individual  in- 
juries resulting  from  a  matter  complained  of,  that  con- 
stitutes it  a  public  nuisance.  In  the  case  of  navigable 
waters,  an  obstruction  may  have  been  often  passed  with 
safety  through  good  fortune,  or  the  exercise  of  especial 
care  and  prudence,  and  yet  the  obstruction  would  in  law 
be  deemed  a  public  nuisance,  to  be  abated  even  before 
injury  from  it  had  actually  occurred. 

If  calculated  to  produce  injury  to  passing  vessels,  the 
obstruction  would  be  held  a  nuisance,  in  determining 
the  rights  of  parties,  in  case  it  caused  but  a  single  injury. 
So,  in  point  of  fact,  a  thousand  vessels  might  pass  an 
obstruction  in  safety,  and  yet  a  right  of  action  exist  as 
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to  the  next  one,  if  injured  thereby;  and  that,  too,  on 
the  ground  that  the  obstruction  was  in  law  a  public 
nuisance.  The  fact  that  other  vessels  passed  in  safety 
would  be  evidence  that  tin-  thing  or  subject  complained 
of  was  not  an  obstruction,  or  could  be  avoided  with  rea- 
sonable attention  and  care,  when  the  party,  as  in  the 
present  case,  had  a  right  to  insist  upon  the  exercise  of 
prudence  in  order  to  avoid  it.  But  the  question  would 
still  be  open  in  case  of  a  single  injury,  whether  naviga- 
tion was  not  injuriously  interrupted. 

The  right  of  action  for  the  injury  complained  of  was 
established,  I  think,  unless  it  was  made  to  appear  that 
the  plaintiffs'  misconduct  or  negligence  contributed  to  it. 

It  seems  that  the  vessel  was  such  as  usually  navigated 
the  river  at  the  locality  where  the  injury  occurred  ;  and 
for  aught  that  appeared,  was  in  good  condition.  The 
plaintiffs  had  a  right  to  the  use  of  the  waters  at  that 
point,  and  certainly  were  not  negligent  in  attempting  to 
pass  the  cable  —  especially  as  they  had  frequently  before 
passed  in  safety,  notwithstanding  the  cable  was  often 
touched  or  struck.  At  all  previous  times  the  vessel  had 
slipped  over  uninjured,  and  there  was  nothing  to  indi- 
cate present  danger.  But,  it  is  said,  the  fact  that  she 
did  not  then  pass  without  injury,  proves  that  she  was 
unfit  to  make  the  attempt.  This  presupposes  that  the 
defendant  had  a  right  to  float  the  cable,  or  to  permit  it 
to  rake  the  keels  of  passing  vessels  ;  and  that  the  owners 
were  bound  to  construct  their  vessels  so  as  to  avoid  in- 
jury from  this  cause.  In  the  first  place,  the  defendant 
had  no  right  to  rake  the  keels  of  passing  vessels  with 
the  cable,  for  the  very  obvious  reason  that  it  could  be 
readily  so  placed  and  retained  in  position  as  to  avoid 
such  necessity.  But  let  it  be  conceded  that  the  plaintiffs 
were  bound  to  put  their  vessel  in  condition  to  allow  its 
kt>rl  to  be  raked  without  danger  of  injury,  there  is  no 
evidence  that  it  was  not  so  to  their  knowledge.  To  de- 
feat the  action  on  this  ground,  it  should  have  been  shown 
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that  the  plaintiffs  had  knowledge  of  the  defect  in  the 
vessel,  which  contributed  to  the  injury,  or  that  the  de- 
fect had  Continued  so  long  that,  with  proper  attention, 
they  would  have  discovered  it.  (Sherman  v. 
Trans.  Co.,  62  Barb.,  150.)  In  t^iis  case  MULLIN,  J., 
gays:  "The  defective  condition  of  the  bottom  of  the 
boat  may  not  have  existed  sufficiently  long  to  have  im- 
posed any  duty  in  reference  to  it ;"  and  that  "if  its  con- 
dition was  not  known,  or  had  not  existed  long  enough 
to  charge  the  party  with  notice  of  the  defect,"  there 
was  no  negligence  ;  and  he  adds,  "  negligence  is  never 
presumed."  There  is  not  any  direct  evidence  in  this 
case  that  the  injury  complained  of  resulted  at  all  from 
any  defect  in  the  plaintiffs'  vessel.  That  it  did,  is  but 
matter  of  inference  ;  not  a  certain  existing  fact.  True, 
if  entirely  smooth  there  could  be  no  catch,  but  a  very 
email  inequality  in  the  surface,  not  amounting  to  a  sub- 
stantial imperfection  or  defect,  might,  when  the  vessel 
was  slipping  over  a  strained  cable,  operate  as  a  catch  ; 
especially  if  aided  by  a  very  trifling  cutting  away  by 
friction.  According  to  the  evidence  the  vessel  was  prop- 
erly built,  and  was  in  good  repair  when  the  injury  oc- 
curred. She  was,  too,  in  proper  place,  and  was  run 
with  due  care.  For.  aught  that  appears,  the  sole  cause 
of  the  injury  was  the  improper  position  and  action  of 
the  cable. 

The  findings  of  the  learned  judge  are,  as  I  think,  well 
sustained  by  the  proof,  and  the  judgment  should  be 
affirmed,  with  costs. 

[THIRD  DEPARTMENT,  GENERAL  TERM  at  Albany,  May  7,  1874. 
Miller,  Bockes  and  Boardman,  Justices.] 
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MORSE,  administrator,  &c.,  vs.  BROCKETT. 
MORSE,  administrator,  &c.,  vs.  BROCKETT. 

SAMUEL   WHITE   vs.    MORSE,  administrator,   &c.,  and 

others. 

1'..  M.  agreed,  on  good  consideration,  to  pay,  take  up  and  discharge,  to  the 
amount  of  $20,000,  the  liabilities  of  S.  W.  as  indorser  or  surety  for  A.  W. 
and  A.  M.  or  the  firm  of  which  they  were  members.  He  took  np  some  of 
•  liabilities,  to  the  amount  of  816,705.80,  including  three  judgments 
against  S.  W.,  and  those  judgments  were  assigned  to  him  (E.  M. ;)  but  he 
failed  to  perform  his  agreement  in  full.  Held,  that  E.  M.  having,  in  effect, 
assumed  the  payment  of  S.  W.'s  liabilities  to  the  extent  of  §20,000,  and 
agreed  to  satisfy  them,  he  thereby  became  the  principal  debtor,  and  could 
not  take  the  judgments  to  himself  by  assignment,  and  enforce  them  against 
S.  W.,  contrary  to  his  promise. 

As  between  a  first  and  second  incumbrancer  by  mortgage  upon  the  same  prem- 
ises, where  the  securities  were  given  pursuant  to  one  and  the  same  arrange- 
ment, no  money  passing  between  the  parties  at  the  time,  the  second 
mortgagee  has  a  right  to  insist  that  the  first  mortgage  has  no  force,  as 
against  his  junior  mortgage,  except  to  the  extent  that  the  prior  mortgagee 
has  performed  the  agreement  under  which  such  mortgage  was  given. 

Accordingly,  where  the  consideration  of  the  first  mortgage  was  the  agreement 
of  the  mortgagee  that  he  would  take  up  and  satisfy  certain  demands  on. 
which  the  mortgagor  was  liable,  to  the  extent  of  £20,000 ;  held,  that  neither 
the  mortgagee  nor  his  personal  representative  could  enforce  such  mortgage, 
to  the  detriment  or  injury  of  the  mortgagor,  except  to  the  extent  that  he 
had  performed  the  agreement  which  constituted  its  consideration  and  gave 
it  validit}*. 

And,  less  than  $20,000  having  been  paid  by  the  mortgagee,  on  account  of  such 
liabilities ;  held,  that  the  mortgage  should  be  reduced,  by  a  deduction  of  the 
deficiency. 

A  PPEALS,  by  Geo.  E.  Morse,  from  judgments  en- 
-L\.  tered  upon  the  reports  of  a  referee. 

The  first  two  actions  were  brought  by  Geo.  E.  Morse, 
as  administrator  &c.  of  Ellis  Morse,  deceased,  against 
Samuel  White  and  others,  to  recover  the  amount  due 
upon  three  judgments  recovered  against  the  defendants 
and  assigned  to  said  Ellis  Morse.  Samuel  White  hav- 
ing died  during  the  pendency  of  those  suits,  the  same 
w.-i •••  continued  against  his  administrator,  D.  Z.  Brockett. 
Th«-  third  action  was  brought  by  said  Samuel  White-, 
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against  Geo.  E.  Morse,  as  administrator  &c.  and  others, 
to  restrain  the  foreclosure  of  a  mortgage  by  advertise- 
ment under  the  statute. 

(See  8.  a.,  briefly  reported,  3  TJwmp.  &  CooJc,  773.) 

ConTcling,  Lord  &  Coxe,  for  the  appellant. 
O.  &  J.  Mason,  for  the  respondents. 

By  the  Court,  BOCKES,  J.  The  defence  in  the  first 
two  suits  above  entitled,  and  the  basis  of  action  in  the 
third,  grew  out  of  the  same  transaction,  to  wit :  an 
alleged  agreement  entered  into  between  Ellis  Morse,  de- 
ceased, and  Samuel  White,  the  last  named  being  the 
defendant  in  the  former  suits  and  the  plaintiff  in  the 
latter.  Therefore  the  three  actions  were  very  properly 
heard  and  determined  by  the  same  referee,  as  the  facts 
were  the  same  in  each.  The  referee  found  that  in  Nov. 
1855,  Samuel  White  was  indorser  or  surety  on  commer- 
cial paper  made  by  or  for  the  benefit  of  the  firm  of  A. 
Morse  &  Co.,  to  an  amount  exceeding  $35,000;  and 
that  Alexander  White,  one  of  said  firm,  was  indebted 
to  him  in  the  sum  of  about  $1,300 ;  and  that  in  order 
to  secure  him  therefor,  said  Alexander  confessed  judg- 
ment for  the  sum  of  $36,750,  which  was  duly  docketed 
and  became  a  lien  on  the  farm  of  the  said  Alexander, 
worth  from  $30,000  to  $40,000  ;  that  in  May,  1857,  the 
intestate,  Ellis  Morse,  made  an  agreement  witli  said 
Samuel  White  that  if  he,  said  Samuel,  would  satisfy 
and  discharge  his  judgment  for  $36,750,  and  would  pro- 
cure John  L.  and  DeWitt  C.  White,  the  sons  of  said 
Alexander,  (to  whom  he  had  theretofore  conveyed  his 
said  farm,)  to  execute  and  deliver  to  him,  said  Morse,  a 
mortgage  on  said  farm  for  $10,000,  he,  said  Morse, 
would  pay,  take  up  and  discharge  the  amount  of 
$20,000  of  the  liabilities  of  said  Samuel  White  as  in- 
dorser or  surety  for  said  Alexander  White  and  Alpheua 
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Morse,  or  the  said  firm  of  which  they  and  John  H. 
Brown  were  members,  at  the  same  time  representing 
that  he  had  made  an  arrangement  with  said  firm  and 
Morse  and  Brown  to  obtain  security  for  the  balance  of 
the.  $20, 000  he  so  agreed  to  take  up  and  discharge ;  and 
that  as  part  of  the  same  arrangement  or  transaction, 
said  Samuel  was  to  receive  from  said  John  L.  and  D.  C. 
White,  a  mortgage  on  said  farm  for  $22,000,  to  secure 
and  indemnify  him  for  the  balance  of  his  indorsements 
and  liabilities  for  said  firm  and  for  the  indebtedness  to 
him  on  the  part  of  Alexander,  which  mortgage  he  did 
receive  June  5,  1857,  pursuant  to  such  arrangement,  and 
that  he  still  holds  the  ^ame ;  that  relying  upon  such 
agreement  and  in  consideration  thereof,  said  Samuel 
did,  on  the  1st  day  of  June,  1857,  execute  and  deliver 
to  said  Morse  a  satisfaction  of  his  said  judgment,  and 
that  the  same  was  on  the  following  day  satisfied  of 
record,  and  the  said  John  L.  and  D.  C.  White  executed 
to  him,  said  Morse,  the  mortgage  for  $10,000  on  said 
farm,  and  the  same  was  accepted  by  said  Morse  under 
said  agreement,  and  the  same  was  recorded  and  became 
a  first  lien  on  said  farm  after  a  judgment  of  about 
$3,000.  The  referee  further  found  that  said  Ellis  Morse 
omitted  to  perform  the  agreement  on  his  part ;  that  he 
became  the  assignee  of  the  three  judgments  mentioned 
in  the  first  t\vo  above  entitled  actions,  which  were  ob- 
tained on  paper,  such  as  he  had  agreed  to  pay,  take  up 
and  discharge,  and  which  the  plaintiff,  in  such  actions, 
his  administrator,  now  seeks  to  enforce ;  and  that  the 
aggregate  of  all  such  paper  paid,  taken  up  and  dis- 
charged by  him  pursuant  to  such  agreement,  including 
said  judgments  of  which  he  became  assignee  and  owner, 
computed  to  June  1,  1857,  amounted  only  to  the  sum 
16,705.80,  leaving  $3,294.20  unapplied,  contrary  to 
the  terms  of  his  aforesaid  agreement.  The  referee  held 
that  under  this  state  of  facts,  the  personal  representa- 
tiv  of  Ellis  Morse  could  not  enforce  those  judgments, 
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BO  obtained  on  paper  which  the  latter  had  agreed  to 
take  up  and  discharge ;  nor  could  he  enforce  the 
$10,000  mortgage  to  the  detriment  or  injury  of  said 
Samuel  White,  beyond  the  amount  remaining  after  de- 
ducting the  said  sum  of  §3,294.20,  so  as  aforesaid  un- 
applied to  paper  on  which  the  latter  was  liable, 
according  to  the  terms  of  the  agreement  between  them. 
The  first  point  raised  and  urged  by  the  appellant's 
counsel  is,  that  the  findings  of  fact  by  the  referee  in  re- 
gard to  the  agreement  above  stated  is  unsupported  by 
the  evidence.  In  this,  I  think,  he  is  under  mistake. 
Several  witnesses  testify  to  the  agreement  substantially 
as  found.  Certainly  an  agreement  was  made  under  and 
pursuant  to  which  the  respondent  discharged  his  judg- 
ment of  $36,750  and  two  mortgages,  one  for  $10,000  to 
Ellis  Morse,  the  other  for  822,000,  to  White,  were  exe- 
cuted and  accepted.  That  the  judgment  was  discharged 
and  the  two  mortgages  were  given,  is  shown  by  the 
papers  and  records ;  and  it  is  put  beyond  doubt  that 
tli^se  acts  were  parts  of  the  same  transaction,  and  were 
done  in  pursuance  of  one  and  the  same  arrangement. 
It  is  not  pretended  that  any  money  passed  between  the 
immediate  parties,  as  a  consideration  for  the  discharge, 
or  as  a  consideration  for  either  mortgage.  Nor  is  there 
any  proof  whatever  of  any  other  or  different  arrange- 
ment or  agreement  than  that  stated  by  the  referee. 
Such  agreement  in  substance  is  testified  to,  and  pro- 
ceedings were  taken  by  the  parties  going  to  its  recog- 
nition and  fulfilment.  None  other  is  at  all  indicated  or 
supported  by  the  proof.  It  is  not  enough  to  meet  the 
case  to  say  that  such  arrangement  was  unreasonable  as 
regards  Ellis  Morse  —  too  improbable  to  be  credited. 
Precisely  what  inducements  then  existed,  which  con- 
trolled Morse's  action,  may  or  may  not  be  now  apparent, 
after  the  lapse  of  so  many  years.  It  seems  that  he,  like 
White,  the  respondent,  was  considerably  involved  in 
the  business  affairs  of  A.  Morse  &  Co.,  and  he,  doubt- 
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less,  anticipated  some  advantage  to  himself  from  the 
arrangement,  or  some  advantage  from  it  to  others  whom 
he  wished  to  serve.  On  the  other  hand,  why  should 
Samuel  White  discharge  a  judgment,  which  was  his 
abundant  security,  unless  he  could  be  protected  by 
some  new  agreement,  in  effect  like  that  which  he  insists 
was  made,  and  which  he  supports  by  direct  proof? 
The  question,  however,  is  not  whether  the  alleged  agree- 
ment was  injurious  or  advantageous  to  one  or  the  other 
of  the  parties  —  not  whether  it  was  a  wise  or  an  unwise 
one,  but,  was  it  in  fact  made  ?  The  evidence  is  to  the 
effect  that  it  was  considered  and  adopted,  as  the  referee 
has  certified  ;  and  we  must  now  accept  his  findings  as 
the  truth  of  the  case. 

It  must  then  be  assumed  that  Ellis  Morse  agreed,  on 
good  consideration,  to  pay,  take  up  and  discharge,  to 
the  amount  of  $20,000,  the  liabilities  of  Samuel  White, 
as  indorser  or  surety  for  Alexander  White  and  Alpheus 
Morse,  or  the  firm  of  which  they  and  Brown  were  mem- 
bers. This,  it  seems,  he  neglected  to  do  in  full.  He 
took  up  some  of  those  liabilities  and  became  the  assignee 
and  owner  of  the  three  judgments  recovered  on  similar 
paper,  all,  however,  falling  short  of  the  §20,000  he  had 
agreed  to  satisfy.  The  question  now  is,  could  he  in  his 
lifetime,  or  can  his  personal  representative  now,  enforce 
collection  against  Samuel  White  of  those  demands? 
Most  clearly  not.  He  had  in  effect,  and  in  so  far  a.-i 
AVhite  was  concerned,  assumed  their  payment  himself  ; 
and  it  matters  not  that  in  form  he  took  an  assignment 
of  the  judgments.  As  to  White  he  became  the  prin- 
cipal debtor  on  those  demands,  to  the  extent  of  $20,000. 
Having  agreed  with  White  to  satisfy  them,  he  could 
not  take  them  to  himself  by  assignment,  and  enforce 
tin-in  against  his  promise.  So  I  agree  with  the  learned 
]•••!' -ree  that  Samuel  White  was  entitled  to  the  benefit 
of  performance  by  Ellis  Morse  of  his  agreement,  and  to 
be  relieved  from  liability  to  the  extent  of  such  perform- 
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ance.  True,  those  particular  demands  in  judgment 
were  not  specified  by  dates  and  amounts,  as  those  which 
Morse  was  to  take  up ;  nor  were  any  of  the  many 
demands  which  should  make  up  the  820,000,  covered  by 
his  agreement,  particularized.  But  they  came  within 
the  general  description  employed  by  the  parties  to  show 
his  obligation  ;  and  the  fact  that  they  were  then  in 
judgment,  and  owned  by  Morse,  and  that  he  imme- 
diately paid  other  claims  similarly  situated,  never  made 
any  attempt  to  enforce  them  during  his  life,  although 
lie  lived  ten  years  thereafter,  and  that  they  were  omitted 
from  the  schedule  of  claims  secured  by  the  $22,000 
mortgage ;  and  the  further  fact  that  he  asserted  that  he 
had  no  other  claim  against  any  of  the  White  family 
except  the  810,000  mortgage,  and  that  the  aggregate 
amount  paid  by  him  on  paper  he  agreed  to  take  up, 
including  these  demands,  fell  short  of  $20,000,  will 
support  the  conclusion  that  the  demands  in  judgment, 
now  sought  to  be  enforced  by  his  personal  represen- 
tative, were  intended  by  the  parties  to  be  satisfied 
according  to  the  agreement,  and,  as  the  referee  has 
found,  were  in  fact  taken  up  by  Morse  pursuant  thereto. 
In  this  view  of  the  case,  the  judgment  directed  and  en- 
tered in  each  of  the  first  two  above  entitled  actions 
should  be  affirmed ;  unless,  indeed,  some  error  exists  in 
the  admission  or  rejection  of  evidence.  This  subject 
will  be  hereafter  examined.  There  are,  other  grounds  of 
support  for  those  judgments  urged  upon  our  considera- 
tion by  the  learned  counsel  for  the  respondent ;  but  the 
above  conclusion  renders  their  examination  unnecessary. 
In  the  third  action  above  entitled,  the  relation  of  the 
parties  before  the  court  on  the  appeal  is,  that  of  first 
and  second  incumbrancer  by  mortgage  upon  the  same 
property ;  and  it  is  claimed  by  White,  the  plaintiff  in 
that  action,  that  Morse' s  prior  mortgage  has  no  force  as 
against  his  junior  mortgage,  except  to  the  extent  that 
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Morse,  the  mortgagee,  performed  the  agreement  under 
wh'ch  the  mortgage  was  given. 

"Bofu  -ecurities  were  given  pursuant  to  one  and  the 
j'iiient.  No  money  passed  between  the  par- 
at  tin-  times  they  were  made  and  delivered  ;  and  the 
consideration'  of  the  $10,000  mortgage  was  the  agreement 
by  Morse,  the  mortgagee,  with  White,  on  good  con- 
sideration, that  lie  would  advance  money  and  take  up  — 
or,  which  is  the  same  thing  —  take  up  and  satisfy  cer- 
tain outstanding  demands  on  which  White  was  liable, 
to  tlie  extent  of  820,000.  Now  it  seems  plain  that  Morse 
conld  not  (nor  can  his  personal  representative  now)  en- 
force this  mortgage  to  the  detriment  or  injury  of 
.White,  except  to  the  extent  that  he  had  performed  the 
agreement  which  constituted  its  consideration  and  gave 
it  validity.  Giving  him  the  full  benefit  of  his  part  per- 
formance, and  his  advances  fall  short  of  the  amount 
agreed  upon  in  the  sum  of  83,294.20.  It  was  in  this 
view  of  the  case  that  the  learned  referee  held  that,  as 
against  White,  the  mortgage  should  be  reduced  by  a 
deduction  of  this  amount.  I  am  of  the  opinion  that  the 
referee  was  right  in  this  decision.  He  gave  Morse  the 
benefit  of  all  advances  or  payments  made  by  him 
under  the  agreement,  and  held  the  mortgage  good  to 
the  extent  that  he  had  performed.  This  is  not  a  case 
where  damages  are  to  be  allowed  for  a  breach  of  an 
agreement.  The  question  is,  to  what  extent  was  the 
mortgage  a  lien  on  the  premises  covered  by  it,  under 
the  agreement  which  constituted  its  consideration.  Not 
having  made  the  advances  or  payments  to  the  extent, 
and  as  the  mortgagee  had  agreed,  the  instrument  was 
without  consideration  as  to  the  deficiency  or  money  with- 
held by  him,  here  found  to  be  the  sum  of  83,294.20.  To 
the  extent  of  this  deficiency  ihe  mortgage  constitutes  no 
lien,  and  the  deduction  directed  by  the  referee  was  prop- 
erly ordered. 

I  am  of  the  opinion  that  the  finding,  that  the  whole 
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amount  of  paper  taken  up  by  Morse,  in  pursuance  and 
performance  of  his  agreement,  including  the  three  judg- 
ments specified  in  the  first  two  above  entitled  actions, 
computed  to  June  1st,  1857,  was,  as  stated,  the  sum  of 
$16,705.80.  As  regards  the  so-called  "Baker"  judg- 
ment, it  sufficiently  appears  that  it  had  been  arranged 
and  was  deemed  by  the  parties  paid,  even  if  not  tech- 
nically satisfied,  prior  to  the  June  agreement.  Drafts 
had  been  received  and  accepted  therefor  ;  and  the  sheriff 
returned  the  execution  "Satisfied in  full,  April  16, 1857." 

Without  here  pointing  out  or  collating  the  evidence,  I 
am  satisfied,  on  a  careful  examination  of  it,  that  the 
referee  has  allowed  to  Morse  all  he  paid  or  advanced 
pursuant  to  the  agreement  on  which  the  parties  acted, 
and  on  the  faith  of  which  White  discharged  his  judg- 
ment ;  nor  does  it  matter,  in  so  far  as  White  is  con- 
cerned, whether  other  securities  were  or  were  not  given 
Morse  by  other  parties,  if  it  be  true  that  White  fully 
performed  the  agreement  on  his  part  according  to  its 
terms.  It  may  be  that  the  arrangement  was  in  some  re- 
spects changed  or  modified  by  and  between  some  of  the 
parties  affected  by  it,  other  than  White ;  or  that  Morse 
waived  entire  performance  on  the  part  of  others.  All 
this,  if  in  fact  done,  would  not  disturb  White's  rights  — 
he  having  no  connection  therewith.  There  is  some  evi- 
dence which  tends,  perhaps,  to  indicate  a  change  or 
waiver  to  some  extent  of  the  arrangement  as  between 
Morse  and  the  other  parties,  but  none  that  I  have  ob- 
served showing  other  than  full  performance  on  the  part 
of  White  as  he  originally  agreed ;  and  it  may  be  that 
Morse  had  rights  under  his  mortgage  as  against  other 
parties,  resulting  from  a  change  or  modification  agreed 
upon  with  them,  but  we  are  here  examining  the  case 
only  as  between  Morse's  personal  representative  and 
Samuel  White. 

There  is  no  error  in  the  admission  or  rejection  of  evi- 
dence, calling  for  a  reversal  of  the  judgments  or  of  either 
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of  them.  In  regard  to  some  of  the  objections,  it  may 
be  answered  that  they  were  general,  merely,  without 
an}'  specifications  of  the  grounds  relied  on  to  give  them 
support.  In  those  instances,  and  where  the  objection 
might  have  been  obviated  if  suggested,  the  exception  is 
unavailing. 

Nor  was  any  evidence  admitted  against  objection  and 
exception  which  should  have  been  excluded  under  sec- 
tion 399  of  the  Code,  in  so  far  as  I  am  able  to  determine. 
In  some  instances  no  exception  was  interposed  to  the 
disposition  of  the  objection  by  the  referee.  The  ruling 
•was  "evidence  taken  subject  to  objection;"  in  which 
ruling,  for  aught  that  appears,  the  party  objecting  ac- 
quiesced ;  and  ultimately  the  referee  held  and  decided 
that  all  the  testimony  given  by  any  of  the  parties  to  the 
several  suits,  in  respect  to  any  transaction  or  communi- 
cation had  by  such  party  with  Morse,  the  intestate,  was 
inadmissible,  and  was  to  be  deemed  stricken  out  of  the 
case  in  which  such  testimony  was  taken. 

I  am  unable  to  discover  anything  in  the  additional 
findings  of  the  referee  certified  by  him  on  the  settlement 
of  the  case  and  exceptions,  or  in  his  refusals  to  find  as 
requested,  aifecting  the  merits.  The  general  findings 
are  there  substantially  repeated,  with  some  additional 
facts  entirely  in  harmony  with  them  ;  and  the  refusals 
to  find  as  requested  afford  no  ground  of  error,  inasmuch 
as  they  were  either  unnecessary  and  immaterial,  or  not 
supported  by  proof. 

The  above  considerations,  it  is  believed,  dispose  of  all 
the  questions  necessary  to  the  determination  of  the  ap- 
peals in  these  actions,  and  lead  to  an  affirmance  of  the 
judgments. 

It  has  not  been  found  necessary  to  cite  authorities,  or 
«'Vt-n  here  to  refer  by  way  of  particular  notice  and  com- 
ment to  the  many  cases  cited  in  the  elaborate  and  able 
briefs  submitted  by  the  learned  counsel  who  argued  the 
appeals. 
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The  difficulties  in  the  case  have  arisen  mainly,  if  not 
entirely,  out  of  a  disagreement  as  to  the  facts. 

If  the  facts  certified  by  the  referee  be  well  found,  the 
case  is  relieved,  as  it  seems  to  me,  from  all  perplexity 
on  the  law.  An  application  of  the  commonest  principles 
of  natural  justice  will  then  support  the  judgments. 

Judgments  affirmed  with  costs. 

[THIRD  DEPAHTMENT,  GENEBAL  TEEM  at  Albany,  June,  1874.    Miller, 
Bockes  and  Boardman,  Justices.] 


SMITH,  executor,  &c.,  vs.  SERGENT. 

Where  the  plaintiff's  case,  as  stated  in  the  complaint,  except  the  averment  of 
indebtedness,  is  expressly  admitted  by  the  answer,  and  the  matters  of  defence 
stated  in  that  pleading  are  entirely  affirmative,  the  affirmative  of  the  issues 
between  the  parties,  on  the  record,  is  with  the  defendant. 

But  if  the  plaintiff  claims  and  takes  the  benefit  of  a  ruling  in  his  favor,  upon 
that  question,  he  cannot  be  heard  to  complain  of  it ;  and  the  defendant  is 
not  injured  by  it  if,  notwithstanding  such  ruling,  the  verdict  is  in  his  favor. 

Upon  the  sale  and  purchase  of  a  farm,  stock  and  tools,  a  bond  and  mortgage 
were  executed  by  the  purchaser  for  the  purchase-money  of  the  farm,  and  a 
note  was,  at  the  s-aaie  time,  given  by  him,  to  the  grantor,  expressing,  on  its 
face,  as  the  consideration  thereof,  the  purchase  by  him  of  the  grantor's 
"  stock,  farming  and  dairy  tools."  These  papers  were  executed  in  pursuance 
of  an  oral  agreement  between  the  parties,  but  it  did  not  appear  that  there 
was  any  written  contract  expressing  the  terms  and  conditions  of  the  sale. 
In  an  action  upon  the  note ;  held,  that  it  was  not  erroneous  to  admit  parol 
evidence  of  the  terms  of  the  sale  of  the  farm  and  other  property. 

In  an  action  upon  a  promissory  note  given  to  the  plaintiff's  intestate,  the 
defence  was  that  it  had  been  assigned  to  the  defendant's  wife.  Held,  that 
there  was  no  error  in  allowing  the  defendant  to  testify  that  he  saw  the  note 
in  his  wife's  possession ;  that  not  being  a  personal  transaction  between  the 
defendant  and  the  intestate,  and  therefore  inadmissible  under  section  399  of 
the  Code,  but  a  fact  with  which  the  intestate  had  no  then  present  or  imme- 
diate connection. 

Indorsed  upon  the  note  in  suit  was  an  unexecuted  assignment  to  the  defendant's 
wife.  Held,  that  it  was  erroneous  to  ask  the  attorney  who  drew  the  papers, 
whether  he  .v«yyx*,sW  the  assignment  was  signed  by  Hie  payee,  at  the  time; 
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the  subject  under  examination  being  whether  the  note  had  been  transferred 
by  the  payee,  to  the  defendant's  wife. 

After  proof  had  been  given  of  statements  of  the  plaintiff's  intestate  that  he 
had  given  the  defendant's  wife  $500;  that  he  had  given  her  $500  in  the  per- 
sonal property,  farming  utensils,  <fcc. ;  that  he  had  given  IHT  s.~>on  in  the 
trade,  <fec.,  the  plaintiff  offered  to  prove  that  the  personal  property  sold  to 
the  defendant  was  worth  at  lra.-t  *.V»0  more  than  the  price  paid.  Held,  that 
the  evidence  was  admissible,  and  was  improperly  excluded. 

The  plaintiff  offered  to  prove  that  the  defendant's  wife  had  admitted  that  the 
payee  had  always  remained  the  owner  of  the  note.  Held,  that  the  evidence 
WM  improperly  excluded ;  it  not  falling  within  the  rule  which  excludes  the 
declarations  of  a  former  holder  of  a  note,  in  a  suit  brought  by  one  to  whom 
it  has  been  tran.-ferred  for  value. 

That  as  the  defendant  claimed  the  note  by  a  title  growing  out  of  his  marital 
rights,  as  survivor  of  his  wife  —  claimed  title  through  his  wife  in  a  repre- 
sentative capacity  —  her  admissions  were  competent,  as  against  him. 

THIS  case  comes  before  the  court  on  exceptions  or- 
dered to  be  heard  in  the  first  instance  at  General 
Term. 

The  action  was  tried  before  the  court  and  a  jury,  and 
a  verdict  was  rendered  in  favor  of  the  defendant  on  his 
counter  claim  set  up  in  the  pleadings. 

The  plaintiff  claimed  to  recover  on  a  promissory  note 
for  $500,  dated  December  1st,  1867,  made  by  the  defen- 
dant, and  payable  to  Henry  J.  Corbin,  the  plaintiffs 
testator,  on  demand  with  interest.  The  consideration  of 
the  note,  as  expressed  therein,  was  the  purchase  by  the 
defendant  from  Corbin  of  his  "  stock,  farming  and  dairy 
tools." 

Corbin  was  the  father  of  the  defendant's  wife;  and 
the  defence  was,  1st.  That  the  note  was  given  by  Cor- 
bin to  his  daughter,  the  defendant's  wife,  at  or  about 
the  time  it  was  made  ;  and,  2d.  That  it  had  been  satis- 
fied by  the  giving  of  another  note  by  the  defendant  to 
his  wife  at  the  request  of  Corbin,  in  its  place  and  stead. 
There  was  also  a  counter  claim  made  by  the  defendant 
for  board,  attendance,  &c.,  furnished  by  him  to  Corbin 
and  wife.  The  jury  found  in  favor  of  the  defendant  on 
all  the  issues,  and  assessed  the  amount  due  to  the  de- 
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fendant,  on  his  counter  claim,  at  $453.30.  Permission 
was  thereupon  given  the  plaintiff  to  make  and  serve  a 
case  and  exceptions,  to  be  heard  in  the  first  instance  at 
General  Term,  and  proceedings  in  the  action  were  stayed 
until  the  decision  of  the  court  thereon. 

On  the  trial  evidence  was  given  by  the  respective  par- 
ties bearing  on  all  the  issues,  and  the  case  was  submitted 
to  the  jury  under  instruction  from  the  court,  without 
any  exception  to  the  charge  ;  and  the  case  is  here  for 
examination  on  questions  of  law  arising  on  rulings  of 
the  court  in  the  admission  and  rejection  of  evidence. 
Those  questions  are  considered  in  the  following  opinion. 
(See  S.  C.,  reported  briefly,  4  Thomp.  &  O.,  684.  2 
Hun,  107.) 

H.  O.  Pr  indie,  for  the  plaintiff. 
Isaac  S.  Newton,  for  the  defendant. 

By  the  Court,  BOCKES,  J.  The  case  was  unques- 
tionably for  the  jury  on  the  proof,  as  there  was 
much  evidence  bearing  on  the  issues,  proper  for  their 
consideration.  If  true,  as  matter  of  fact,  that  the 
note  in  suit  was  given  by  Corbin  to  his  daughter, 
the  defendant's  wife,  and  was  actually  delivered  to 
her,  and  retained  by  her  as  her  own  property,  the  plain- 
tiff had  no  right  of  action  upon  it,  as  he  made  no  pre- 
tence of  title  to  the  note  through  her ;  and,  moreover, 
if  after  the  gift,  a  new  note  was  made  and  delivered 
by  the  defendant  to  his  wife  at  the  request  of  her  father, 
to  supersede  and  take  the  place  of  the  note  in  suit,  that 
would  operate  as  an  extinguishment  or  satisfaction  of  it. 
There  was  evidence  given  on  the  trial  tending  to  prove 
the  defence,  on  which  the  jury  were  at  liberty  to  find, 
as  they  did,  in  favor  of  the  defendant  on  these  issues. 
So,  too,  there  was  evidence  in  support  of  the  counter 
claim,  raising  a  question  for  the  jury  on  that  branch  of 
the  case  ;  and  it  therefore  follows  that  the  defendant  is 


246  CASK*  iX  TIIK  SUPREME  OOtTRT. 

Smith  v.  Sergent. 

entitled  to  judgment  on  the  verdict,  in  the  absence  of  all 
error  in  the  admission  or  rejection  of  evidence. 

The  plaintiffs  case,  as  stated  in  the  complaint,  ex- 
<vpr  the  averment  of  indebtedness,  which  was  a  conclu- 
sion of  law,  was  expressly  admitted  by  the  defendant's 
answer,  and  the  matters  of  defence  stated  in  the  plead- 
ing were  entirely  affirmative.  Hence  the  affirmative  of 
the  issues  between  the  parties  on  the  record  was  with 
the  defendant.  The  learned  judge  at  the  circuit  held 
otherwise  ;  but  this  ruling  is  here  of  no  importance,  in- 
asmuch as  the  plaintiff  cannot  be  heard  to  complain, 
for  he  claimed  and  took  the  benefit  of  the  ruling  ;  and 
the  defendant  was  not  injured  by  it,  as  the  verdict  was 
in  his  favor,  notwithstanding  the  supposed  advantage 
afforded  the  plaintiff  thereby. 

It  is  now  proposed  to  examine  the  case  on  the  excep- 
tions interposed  to  the  admission  and  rejection  of  evi- 
dence ;  and,  in  the  first  place,  I  will  refer  to  those  rulings 
as  to  which  I  am  of  the  opinion  the  exceptions  were  not 
well  taken. 

The  witness,  Babcock,  was  allowed,  against  objection, 
to  give  parol  evidence  of  the  terms  of  the  sale  of  the 
farm  and  other  property  by  Corbin  to  the  defendant,  to 
the  extent  that  such  evidence  was  called  for.  In  this 
there  was  no  error.  It  seems  that  the  note  in  suit  was 
given  on  the  purchase  by  the  defendant  of  Corbin' s  farm, 
stock  and  farming  utensils  ;  and  was  for  the  sum  agreed 
upon  between  the  parties  as  the  value  of  the  "  stock, 
farming  and  dairy  tools"  sold.  The  witness  stated 
that  he  was  present  at  the  interview  between  Corbin  and 
the  defendant,  and  was  requested  to  draw  up  the  papers 
to  carry  out  their  agreement;  and  when  about  to  give 
the  terms  of  their  bargain,  the  plaintiff's  counsel  objected 
to  the  evidence  on  the  ground  that  the  writing  referred 
to  was  the  best  evidence  of  the  contract.  But  it  did  not 
then  appear,  nor  was  it  afterwards  during  the  trial  made 
to  appear.'that  the  parties  entered  into  any  written  con- 
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tract,  stating  the  terms  and  conditions  of  their  agreement. 
The  arrangement  between  them,  for  aught  that  appeared, 
was  consummated  without  any  written  agreement,  spe- 
cifying the  terms  of  the  sale.  The  witness  was  employ  •'  1 
by  them  to  prepare  the  papers,  and  he  drew  the  deed, 
bond  and  mortgage  and  note.  These  papers  were  pre- 
pared, executed  and  delivered  pursuant  to,  and  in  per- 
formance of  the  oral  agreement,  as  the  same  was  stated 
to  the  witness  ;  and  it  may  be  added  that  there  was  no 
question  or  controversy  as  to  the  terms  and  conditions 
of  these  papers.  The  deed,  and  bond  and  mortgage, 
were  not  specifically  called  for,  and  the  note  was  present ; 
and  there  were  no  other  papers,  in  so  far  as  the  evidence 
makes  disclosure,  signed  by  the  parties.  Thus,  it  seems, 
there  was  no  written  agreement  expressing  the  terms  and 
conditions  of  the  sale,  and  the  objection  that  the  writing 
itself  was  the  best  evidence  of  the  contract  was  without 
ground  of  support,  in  point  of  fact.  I  do  not  understand 
that  the  lease,  under  which  the  defendant  had  occupied 
the  farm,  was  the  paper  referred  to  as  the  one  which 
should  be  produced,  for  at  the  time  this  objection  was 
interposed,  that  had  not  been  alluded  to.  Besides,  it 
no  where  appears  that  such  lease  contained  the  terms  of 
sale  of  the  farm,  stock,  &c.  But  had  there  been  a  writ- 
ten contract  between  the  parties  expressing  the  terms  of 
their  agreement,  it  would  have  been  quite  remote  from 
the  issues  —  too  remote  to  exclude  the  parol  evidence 
objected  to,  on  the  ground  urged  ;  and  in  this  view,  also, 
the  objection  was  not  well  taken.  There  was  no  contro- 
versy in  regard  to  the  origin  of  the  note  in  suit,  nor 
any  as  to  its  consideration,  which,  as  was  conceded  by 
all,  was  correctly  stated  on  its  face.  The  issues  related 
to  other  matters,  to  wit,  whether  the  note,  after  its  de- 
livery, was  given  to  and  became  the  property  of  the 
defendant's  wife;  and  whether  it  had  been  superseded 
and  satisfied  by  a  new  note  alleged  to  have  been  given 
in  its  place.  Therei'<>iv,  the  terms  and  conditions  of  the 
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purchase  and  sale  of  the  farm,  stock  and  agricultural 
implements,  were  remote  from  the  questions  directly  on 
trial,  and  no  harm  could  result  from  the  ruling  com- 
plained of.  Nor  was  there  error  in  allowing  the  defen- 
dant to  testify  that  he  saw  the  note  in  his  wife's 
possession.  This  was  not  a  personal  transaction  bet  ween 
the  witness  and  the  intestate,  and,  therefore,  as  is  urged, 
inadmissible  under  section  399  of  the  Code  ;  but  it  was  a 
fact  with  which  the  intestate  had  no  then  present  or  im- 
mediate connection.  Nor  was  it  error  to  admit  the 
question  put  to  one  of  the  witnesses,  whether  he  knew 
of  notice  of  the  death  of  Mr.  Corbin  being  sent  to  the 
defendant.  This  was  on  cross-examination,  and  the 
point  of  inquiry  was  to  show  hostile  feeling ;  hence  its 
admission  or  rejection  was  quite  in  the  discretion  of  the 
court. 

Without  referring  to  other  questions  of  evidence  pre- 
sented by  the  case,  which,  as  I  think,  are  free  from  all 
just  ground  of  criticism,  attention  will  now  be  given  to 
several  rulings  which  are  deemed  erroneous. 

(1.)  Indorsed  on  the  note  in  suit  was  an  unexecuted 
assignment  to  the  defendant's  wife.  This  was  written 
by  the  witness  Babcock,  who  prepared  the  papers  be- 
tween the  parties  for  execution  by  them,  and,  as  was 
claimed  by  the  defendant,  it  was  to  have  been  also  signed 
at  the  time  by  the  intestate,  Corbin.  When  detailing 
what  occurred  between  the  parties,  he  was  asked,  "  Did 
you  suppose  it  (the  assignment)  was  signed  by  Corbin 
at  the  time?"  The  question  was  objected  to,  but  was 
allowed,  and  he  answered,  "Yes,  sir."  Now  the  sub- 
ject under  examination  before  the  jury  was  whether  the 
note  had  been  given  by  Corbin  to  his  daughter,  the  de- 
fendant's  wife  ;  and  what  was  said  and  done  by  Corbin 
bearing  on  this  point  of  inquiry  was  admissible  as  evi- 
dence. On  the  part  of  the  plaintiff  it  was  claimed  that 
he,  Corbin,  never  gave  the  note  to  his  daughter,  and 
that  he  expressly  refused  to  execute  the  assignment  of 
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it  to  her.  To  strengthen  the  defendant's  position  that, 
although  the  assignment  was  riot  in  fact  executed,  yet 
it  was  intended  to  have  been  executed  by  Corbin,  and 
that  its  execution  was  then  inadvertently  omitted,  the 
witness  was  permitted  to  say  that  he  supposed  it  was 
signed  by  Corbin  at  the  time.  The  supposition  of  the 
witness  should  not  have  been  admitted  in  evidence.  His 
supposition  was  not  a  fact  by  which  the  rights  of  Corbin, 
or  of  his  personal  representative,  should  be  to  any  extent 
controlled  or  affected.  As  before  stated,  what  Corbin 
said  and  did,  and  all  he  then  said  or  did  bearing  on  the 
subject  of  the  alleged  gift,  was  competent  to  be  proved ; 
but  the  supposition  of  the  witness  as  to  wThat  was  in- 
tended, or  as  to  what  was  in  fact  done  or  omitted,  was 
incompetent ;  and  his  answer,  therefore,  that  he  sup- 
posed that  Corbin  had  signed  the  transfer  of  the  note  to 
the  defendant's  wife,  was  improper,  and,  I  think,  may 
well  have  impressed  the  jury  to  the  plaintiff's  injury. 
If  so,  and  this  I  deem  quite  probable,  it  was  error. 

(2.)  Several  witnesses  on  the  part  of  the  defendant  had 
testified  to  statements  or  admissions  by  Corbin  to  the 
effect  that  he  had  given  his  daughter,  the  defendant's 
wife,  $500.  In  some  instances,  the  admission  or  state- 
ment was  that  he  had  given  her  the  note,  evidently  re- 
ferring to  the  note  in  suit,  the  consideration  of  which 
was  stock,  &c.  In  other  instances  the  admission  was 
that  he  had  given  her  $500  in  the  personal  property  — 
in  the  farming  utensils,  &c. ;  that  he  had  given  her  $500 
in  the  trade.  In  this  condition  of  the  case,  the  plaintiff 
offered  to  prove  that  the  personal  property  sold  by  Cor- 
bin to  the  defendant  was  worth  at  least  $500  more  than 
the  price  fixed  in  the  contract  of  sale ;  and  that  the 
declarations  of  Corbin,  in  regard  to  the  transaction,  were 
in  reference  to  this  difference  in  value.  The  proof  so 
offered  was  objected  to  and  excluded  by  the  court.  In 
this,  I  am  of  the  opinion,  there  was  error.  The  state- 
ments of  Corbin  on  the  subject  of  the  gift,  or  many  of 
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them,  were  open  to  the  explanation  offered.  Merely 
showing  that  tlie  property  sold  was  worth  $500  more 
than  the  conn-net  price,  would  amount  to  nothing;  and 
such  evidence,  standing  alone,  would  be  inadmissible. 
But  it  would  become  important  when  connected  with  the 
further  proof  that  the  admissions  of  Corbin,  relating  to 
the  subject  of  the  gift  to  the  defendant's  wife,  had  refer- 
ence, and  was  intended  to  apply,  to  such  difference. 
This  was  the  significance  and  point  of  the  offer,  and  the 
evidence  so  offered  was  admissible  ;  whether  or  not  the 
plaintiff  could  make  the  offer  good  by  evidence,  is  not 
here  an  open  question.  It  is  the  offer  itself,  in  its  en- 
tirety, that  we  must  here  consider.  Most  clearly,  if  the 
plaintiff  could  show  by  competent  evidence  that  the 
statements  of  Corbin,  on  which  the  defence  rested  to  a 
very  considerable  extent,  related  to  the  difference  in 
value  suggested  in  the  offer,  and  not  to  the  note  in  suit, 
the  defence  would  be  materially  weakened,  if  not  abso- 
lutely overcome.  Such  evidence  was  offered,  and  we 
are  not  at  liberty  to  say  it  would  not  have  been  fur- 
nished. 

(3.)  The  plaintiff  offered  to  prove  that  Mr.  Sergent 
admitted  that  Mr.  Corbin  had  always  remained  the 
owner  of  the  note.  This  evidence  was  objected  to  and 
excluded.  The  ruling,  I  think,  was  erroneous.  If  ad- 
mitted, the  evidence  would  have  borne  on  the  question 
whether  or  not  there  had  been  a  gift  of  the  note  by  Mr. 
Corbin  to  his  daughter,  Mrs.  Sergent.  The  evidence  did 
not  fall  within  the  rule  which  excludes  the  declarations 
of  a  former  holder  of  a  note  in  a  suit  by  one  to  whom  it 
has  been  transferred  for  value. 

Here  the  defendant  claimed  the  note  by  a  title  grow- 
ing out  of  his  marital  rights,  as  survivor  of  his  wife. 
He  claimed  title  through  his  wife  in  a  representative 
capacity — hence  his  admissions  were  competent  as 
againel  him.  (I  John.,  340.  i  Barb^  230.  7  Hill, 
861.  SIT.  Y.,  279,280.  21  /V/.,  2J7  -2-li).  1  Lansing, 
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158.)  The  exclusion  of  the  evidence  was,  I  think, 
erroneous. 

(4.)  I  am  under  the  impression  that  some  mistake  oc- 
curred in  the  settlement  of  the  case  at  folio  580.  A  -  it 
reads,  the  defendant  was  allowed  to  give  evidence  of  a 
conversation  between  himself  and  the  plaintiff's  intestate. 
He  was  allowed,  against  objection,  to  testify  to  what 
Corbin  stated  to  him  personally.  This  was  inadmissible, 
under  section  399  of  the  Code.  The  learned  judge  was 
very  careful,  as  the  case  plainly  shows,  to  exclude  all 
evidence  which  could  be  deemed  inadmissible  under  this 
section,  with  this  single  exception.  Perhaps  a  mistake 
occurred  in  naming  the  party  who  made  the  observation 
testified  to.  The  defendant  was  being  interrogated  in 
regard  to  a  conversation  between  himself  and  Austin ; 
and  the  case  reads  as  follows  :  "Did  you  state  to  him 
(Austin)  that  they  had  the  note,  or  anything  of  that 
character  ?  A.  There  was  no  mention  of  the  note  in  our 
conversation.  Q.  You  speak  of  the  $500  \  A.  He  spoke 
of  it  in  this  way,  as  the  $500.  Q.  Who  did?  A.  Mr. 
Corbin.  Objected  to  by  plaintiff.  Objection  overruled. 
Plaintiff  excepts."  Did  not  the  witness  mean  Austin 
instead  of  Corbin  ?  1  am  induced  to  believe  that  there 
was  some  mistake  here,  for  the  reason  that  throughout 
the  entire  trial  the  court  was  particularly  observant  of 
the  prohibition  contained  in  the  section  of  the  Code  al- 
luded to.  But  we  must  decide  the  case  as  presented; 
and  as  presented,  the  defendant  was  allowed  to  give  the 
declarations  of  the  intestate,  made  to  him  personally, 
in  evidence  in  his  own  behalf.  This  was  error. 

For  the  reasons  above  given,  I  am  of  the  opinion  that 
there  must  be  a  new  trial  of  the  case.  As  we  have  seen, 
improper  evidence  was  admitted  against  objection,  and 
competent  proof  was  offered  which  was  excluded.  How 
a  jury  will  regard  the  case  when  all  improper  evidence 
shall  be  excluded  and  all  competent  evidence  admitted, 
or  whether,  then,  il  will  he  found  to  stand  materially 
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different  from  what  it  now  appears,  is  not  matter  for  the 
consideration  of  the  court  on  the  present  motion. 

A  new  trial  must  be  granted,  the  costs  to  abide  the 
event. 

MILLER,  P.  J.,  concurred. 

BOARDMAIST,  J.  I  concur,  upon  the  second  ground 
stated,  and  upon  the  three  other  grounds  if  an  objection 
without  any  grounds  or  reason  therefor  will  sustain  an 
exception. 

New  trial  granted. 

[THIRD  DEPARTMENT,  GENERAL  TERM  at  Binghamton,  September  3, 
1874  Miller,  Bockes  and  Boa/rdman,  Justices.] 


CHAFFEE  vs.  MORSS. 

Where  there  is  a  non-joinder  of  parties  plaintiff,  yet  if  the  answer  does  not  set 
up  such  non-joinder  as  a  separate  and  distinct  defence,  the  objection  will  be 
deemed  to  have  been  waived. 

Although  an  answer  be  defective  in  form,  yet  if  the  cause  is  tried,  before  a 
jury,  without  any  objection  to  the  pleading  on  the  ground  of  insufficiency, 
the  objection  will  be  deemed  to  have  been  waived ;  and  upon  appeal,  the 
case  will  be  examined  on  the  merits  of  the  matters  litigated  before  the  jury. 

Where  the  evidence  is  conflicting  it  is  for  the  jury,  who  see  the  witnesses,  hear 
them  testify,  and  observe  their  manner  of  testifying,  to  settle  the  questions 
of  fact  between  the  parties.  And  where  the  proof  is  such  as  to  authorize  the 
jury  to  find  for  either  party,  on  the  disputed  questions,  accordingly  as  they 
shall  credit  the  evidence  favorable  to  one  or  the  other  of  them,  their  verdict 
is  conclusive  upon  the  parties. 

Where  there  is  sufficient  evidence,  if  adopted  as  the  truth  of  the  case,  to  vin- 
dicate the  verdict,  the  judgment  cannot  be  reversed  on  the  ground  that  the 
finding  of  the  jury  is  unsupported  by  proof. 

APPEAL,  by  the  defendant,  from  a  judgment  entered 
upon  the  verdict  of  a  jury.    (8.  C.,  'briefly  reported, 

r>  If, i,n,  708.) 
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J.  L.  Stewart,  for  the  appellant. 
T.  F.  Bush,  for  the  respondent. 

By  the  Court,  BOCKES,  J.  The  plaintiff,  by  his  com- 
plaint, claimed  to  recover  against  the  defendant  for 
cuttingl,690  hemlock  logs,  at  defendant's  request,  and 
at  the  stipulated  price  of  ten  cents  each. 

The  defendant,  by  his  answer,  denied  each  and  every 
allegation  of  the  complaint ;  also  set  up  that  the  con- 
tract for  cutting  the  logs  was  made  with  the  plaintiff 
and  one  John  Chaffee,  and  that  it  was  not  performed, 
to  his  damage  of  one  hundred  dollars ;  which  sum  he 
urged  as  a  counter  claim. 

The  answer  does  not,  in  terms  and  in  due  form,  set 
up,  as  a  separate  and  distinct  defence,  the  non-joinder 
of  John,  as  a  party  plaintiff  ;  hence,  this  objection,  even 
if  it  had  foundation  in  fact,  must  be  deemed  to  have 
been  waived,  (Code,  sec.  148 ;)  nor  was  it  averred  in 
what  respect  the  contract,  alluded  to  in  the  pleading, 
was  not  performed. 

In  these  respects  the  answer  was  defective.  But  the 
case  seems  to  have  been  tried  without  any  objection  to 
the  pleading  on  the  ground  of  insufficiency  ;  therefore  it 
should  now  be  examined  on  the  merits  of  the  matters  liti- 
gated before  the  jury. 

On  the  trial,  the  plaintiff  gave  evidence,  before  the 
jury,  to  the  effect  that  he,  with  others  under  him  or  in 
his  employ,  cut  for  the  defendant  1,690  saw  logs,  at  the 
stipulated  price  of  ten  cents  a  piece  —  the  logs  to  be  cut 
clean  and  to  the  best  advantage  —  payment  to  be  made 
July  next  following.  The  jury  found  a  verdict  for  the 
full  amount  authorized  by  this  proof. 

The  evidence  on  the  part  of  the  defendant  tended  to 
show  that  the  contract  was  with  the  plaintiff  and  his 
brother  John  —  that  the  number  of  logs  cut  was  1,627  — 
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that  the  price  was  ten  cents  a  piece,  or  forty  dollars  a 
thousand  feet  at  defendant's  option — payment  to  be 
madi-  i  !n-  ensuing  July,  and  the  cutting  was  to  be  clean 
and  to  the  best  advantage.  The  defendant,  and  one  of 
liis  witnesses,  stated,  in  substance,  that  the  improper 
manner  in  which  the  logs  were  cut,  destroyed  in  a  great 
measure  the  value  of  the  timber.  Other  of  his  witnesses 
said  that  it  improved  their  value.  This  was  the  sub- 
stance of  the  proof  on  the  subject  of  alleged  damage. 

On  the  other  hand,  and  in  answer  to  the  proof  of  the 
defendant  as  to  the  breach,  the  plaintiff  testified  to  a 
very  considerable  experience  in  cutting  logs  —  that  lie 
cut  the  logs  as  clean  as  he  well  could,  and  to  the  best  ad- 
vantage for  his  employer ;  and  he  particularized  as  to 
the  timber,  described  its  size  and  quality,  and  his  man- 
ner of  cutting  as  regarded  crooks  in  the  timber,  &c. 
His  evidence  tended  to  show  a  performance  of  the  con- 
tract on  his  part  in  all  the  particulars  complained  of. 

Now,  it  will  be  readily  seen  that  here  was  a  conflict  of 
evidence,  making  it  a  case  for  the  jury,  by  whose  ver- 
dict the  parties  must  be  held  to  be  concluded.  It  was 
for  the  jury,  who  saw  the  witnesses,  heard  them  testify, 
and  observed  their  manner  of  testifying,  to  settle  the 
questions  of  fact  between  the  parties.  On  the  proof  in 
this  case,  the  jury  were  authorized  to  find  for  the  plain- 
tiff, or  for  the  defendant,  on  the  disputed  questions,  ac- 
cordingly as  they  should  credit  the  evidence  favorable 
to  one  or  the  other  of  the  parties.  So  they  were  author- 
ized to  find  as  they  did,  for  the  plaintiff,  and  for  the 
amount  awarded.  They  had  a  right  to  find  that  there 
were  1,690  logs  cut,  at  the  agreed  price  of  ten  cents 
each  ;  and  accordingly  as  they  should  credit  the  proof 
before  them,  they  might  find  that  the  contract  was  per- 
forms! on  the  part  of  the  plaintiff.  It  seems  that  the 
jury  accepted  the  case  as  made  by  the  plaintiff  and  his 
witnesses.  This  they  had  the  right  to  do.  Nor  is  the 
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preponderance  of  proof  clearly  against  the  verdict. 
There  is  evidence  in  its  support ;  and  it  may  be  said,  per- 
haps, that  it  is  quite  as  satisfactory  in  its  general  tenor 
arid  effect  as  is  that  submitted  on  the  part  of  the  de- 
fence. It  is  enough,  however,  that  there  is  abundance 
of  evidence,  if  adopted  as  the  truth  of  the  case,  to  vin- 
dicate the  verdict.  Hence,  the  judgment  cannot  be  re- 
versed on  the  ground  that  the  finding  is  unsupported  by 
proof. 

A  question  of  evidence  remains  to  be  examined.  At 
the  close  of  the  trial,  the  defendant's  counsel  recalled  a 
witness,  and  interrogated  him  as  follows:  "What  was 
the  average  number  of  logs  to  the  thousand  feet  ? "  The 
question  was  objected  to  by  the  plaintiff's  counsel  and 
excluded.  An  exception  to  the  ruling  was  duly  en- 
tered. 

It  is  now  insisted  that  an  answer  to  this  question  would 
have  borne  on  the  point,  whether  the  logs  were  properly 
cut.  This,  I  think,  is  not  obvious.  The  reason  why 
they  were  not  properly  cut  was,  as  urged  on  the  trial, 
that  they  were  not  cut  with  due  regard  to  length,  con- 
sidered with  reference  to  crooks  and  imperfections  in 
the  timber.  Therefore,  whatever  was  the  average  num- 
ber of  logs  to  a  thousand  feet,  could  throw  no  light  on 
the  question  whether  they  were  cut  to  the  best  advantage. 
ISTor  could  an  answer  have  aided  at  all  in  determining 
the  number  of  logs  actually  cut,  for  there  was  no  proof 
whatever  in  the  case  showing  the  aggregate  number  of 
feet  in  the  entire  cutting.  Nor  could  an  answer  to  the 
question  have  borne  on  the  subject  of  payment,  which, 
according  to  the  defendant's  statement,  was  to  be  esti- 
mated at  ten  cents  apiece,  or  at  forty  dollars  per  thou- 
sand feet,  at  his  option,  inasmuch  as  he  had  wholly 
omitted  to  make  an  election  ;  nor  did  he  by  his  answer 
claim,  or  by  his  proof  show,  a  right  then  to  make  a 
choice. 
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I  am  of  the  opinion  that  the  record  discloses  no  error 
calling  for  a  reversal  of  the  judgment. 

The  judgment  should  be  affirmed  with  costs. 

Judgment  affirmed. 

[THIRD  DEPARTMENT,  GENERAL  TERM  at  Schenectady,  November,  1874, 
MUier,  Bockes  and  Boardman,  Justices.] 


MILLER  vs.  IRISH  &  HETJSTED. 

In  an  action  to  recover  brokerage,  of  vendors,  upon  the  sale  of  a  farm,  the  de- 
fence was  that  the  plaintiff  was  not  employed  by  the  defendants.  The  evi- 
dence as  to  the  fact  of  employment  being  conflicting,  testimony  was  offered 
by  the  defendants,  going  to  show  that  the  plaintiff  was,  in  point  of  fact,  in 
the  employment  of  the  purchaser,  or  acting  in  his  behalf  and  interest. 
Held,  that  the  evidence  was  properly  admitted. 

And  there  being  a  question  both  as  to  the  fact  of  the  plaintiffs  employment 
by  the  defendants,  and  as  to  its  extent ;  held,  that  evidence  of  all  that  he 
said  and  did,  bearing  on  the  subject  of  his  services  at  and  during  the  time 
he  assumed  to  act  in  aid  and  furtherance  of  the  object  sought  to  be  attained, 
was  competent  to  be  proved. 

That  the  defendants  had  a  right  to  show  what  he  did,  and  all  he  did,  on  the 
subject  of  the  sale,  to  the  delivery  of  the  deed.  But  that  if  the  plaintiff 
had  earned  his  commissions  when  the  contract  was  signed  and  delivered, 
evidence  of  his  subsequent  conduct  in  the  matter  was  inadmissible. 

Held,  further,  that  if  employed  simply  to  obtain  a  purchaser,  the  plaintiffs 
commissions  were  earned  when  he  produced  a  satisfactory  buyer ;  but  he 
was  bound  to  show  an  employment,  and  the  extent  of  it,  and  that  he  had 
performed  the  undertaking  assumed  in  the  contract  with  his  principals. 

THIS  action  was  brought  to  recover  brokerage  for 
procuring  the  sale  of  a  farm  owned  by  the  defen- 
dants in  trust,  and  for  drawing  the  papers  connected 
with  the  sale.  The  cause  was  tried  before  Justice  HOGE- 
BOOM  and  a  jury.  The  jury  found  against  the  claim 
for  brokerage,  but  gave  a  verdict  of  $5.32  in  favor  of 
the  plaintiff,  for  drawing  the  papers.  A  motion  was 
made  by  the  plaintiff  for  a  new  trial,  on  the  minutes  of 
tlif  court,  which  was  denied  Judgment  was  entered  in 
favor  of  the  defendants  for  costs  of  the  action,  less  the 
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amount  of  the  verdict;  whereupon  the  plaintiff  ap- 
pealed both  from  the  order  denying  a  new  trial  on  the 
minutes  and  from  the  judgment.  The  questions  aris- 
ing on  the  appeals  appear  in  the  following  opinion. 
(S.  C.,  briefly  reported,  5  Thomp.  &  C.,  707 ;  3  Hun,  • 

Mr.  Beach,  for  the  plaintiff. 
Mr.  Gaul,  for  the  defendants. 

By  the  Court,  BOCKES,  J.  The  question  litigated  on 
the  trial  was  whether  the  plaintiff  was  employed  by  the 
defendants  to  perform  -  as  broker,  for  which 

compensation  was  claimed.  The  plaintiff  and  the  de- 
fendants were  examined  as  witnesses,  before  the  jury. 
The  former  asserted  the  employment  and  the  latter  de- 
nied it.  Evidence  was  also  given  on  behalf  of  both 
parties,  by  other  witnesses,  tending  to  sustain  their  po- 
sitions respectively;  and  the  question  of  fact  was  sub- 
mitted to  the  jury.  The  jury,  on  consideration  of  all 
the  evidence,  found  against  the  plaintiff  on  this  ques- 
tion. It  cannot  be  disputed  that  the  case  was  a  proper 
one  for  the  jury  on  the  proof ;  and  no  exception  was 
taken  to  the  manner  of  its  submission  by  the  court. 
Hence  it  follows  that  the  only  questions  before  the  court 
on  the  appeals  are  in  regard  to  the  admission  and  rejec- 
tion of  evidence. 

As  above  indicated,  the  evidence  was  conflicting ;  on 
the  part  of  the  plaintiff  tending  to  establish  the  fact  of 
the  plaintiff's  employment,  and  on  the  part  of  the  de- 
fendants to  show  the  contrary.  In  this  condition  of  the 
case  evidence  was  offered  by  the  defendants,  going  to 
show  that  the  plaintiff  was  in  point  of  fact  under  the 
employment  of  the  purchaser,  or  acting  in  his  behalf 
and  in  his  interest,  which,  as  was  claimed,  would  tend 
to  support  the  defendant's  assertion  that  he  was  not  in 
their  employ.  The  evidence  was  admitted  against  the 
plaintiff's  objection.  In  this  there  was  no  error.  The 
'  VOL.  LXV11.  17 
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tendency  of  such  evidence  would  be  against  the  asser- 
tion of  his  employment,  as  it  would  not  be  presumed, 
in  the  absence  of  all  explanation  or  excuse,  that  a  person 
was  under  the  employment  of  a  party  when  acting  in 
hostility  to  his  interest.  The  question  of  the  plaintiff's 
employment  was  in  doubt ;  hence  any  evidence  bearing 
on  it  was  admissible.  The  point  of  objection,  however, 
is,  that  this  evidence  related  to  occurrences  subsequent 
to  the  full  performance  of  his  contract  as  broker  —  at  a 
period  when  he  was  under  no  obligation  whatever  to 
the  defendants  —  to  occasions  after  his  brokerage  waa 
earned.  But  there  was  a  question  here  as  to  the  extent 
of  his  obligation  to  the  defendant.  The  plaintiff  as- 
serted in  his  complaint  that  he  was  employed  "  to  find 
a  purchaser  for,  or  to  negotiate  a  sale"  of,  the  farm 
—  that  he  did  this  —  that  a  contract  of  sale  was  en- 
tered into  with  the  purchaser  —  that  in  pursuance 
thereof,  the  sale  was  consummated  by  the  execution 
of  a  deed  to  the  latter,  who  paid  the  purchase  price 
in  part,  and  secured  the  balance  by  bond,  and  mort- 
gage ;  all  which,  as  was  alleged,  was  done  in  ful- 
iilment  of  and  in  accordance  with  the  provisions  of 
tne  contract,  procured  and  negotiated  by  him.  He  fur- 
ther averred  that  he  drew  the  papers  at  the  instance  of 
the  defendant;  also  that  the  fair  "value  of  said  ser- 
vices" was  two  and  one-half  per  cent,  on  the  contract 
price,  for  which  amount  he  claimed  judgment.  In  sup- 
port of  these  averments  he  testified  to  his  employment ; 
put  in  evidence  the  contract ;  stated  that  he  drew  this, 
and  subsequently  the  deed  and  the  bond  and  mortgage 
therein  provided  for ;  also  testified  to  meetings  with  the 
parties  to  the  contract  with  a  view  to  the  carrying  of  it 
into  effect.  The  contract  provided  for  a  survey  of  the 
farm,  at  the  purchaser's  option  ;  and  the  sale  was  to  be, 
in  case  of  survey,  $85  per  acre.  It  appeared  that  a  sur- 
vey was  had,  the  plaintiff  attending  and  assisting. 
Now  it  will  be  seen  that  here  was  a  question,  both  as  to 
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the  alleged  employment,  and  also  as  to  its  extent ; 
whether  if  there  was  an  employ  merit,  it  did  not  em- 
brace all  the  plaintiff  did  or  assumed  to  do  in  regard  to 
the  sale,  to  the  time  of  the  delivery  of  the  deed.  The 
extent  of  his  obligation  and  duty  under  the  alleged 
contract  being  an  open  question,  evidence  of  all  that  he 
said  and  did  bearing  on  the  subject  of  his  services  at 
and  during  the  time  he  assumed  to  act  in  aid  and  fur- 
therance of  the  object  the  parties  were  seeking  to  attain, 
was  competent  to  be  proved.  The  defendants  had  a 
right  to  show  what  he  did,  and  all  he  did,  under  the 
circumstances  of  this  investigation,  bearing  on  the  sub- 
ject of  the  sale,  to  the  delivery  of  the  deed.  If  under 
duty  to  the  defendants,  he  was  bound  to  act  faithfully 
in  their  interest.  Evidence  that  he  did  not  so  act,  would 
tend  to  show  that  he  was  not  in  their  employ  ;  or  would 
bear  on  an  equally  pertinent  fact,  that  he  had  forfeited 
his  right  to  compensation  by  unfaithfulness  to  his  em- 
ployers. It  is  true,  if  the  plaintiff  had  earned  his  com- 
missions when  the  contract  was  signed  and  delivered, 
the  evidence  relating  to  his  subsequent  conduct  in  the 
matter  was  inadmissible.  If  employed  simply  to  obtain 
a  purchaser,  his  commissions  were  earned  when  he  pro- 
duced a  satisfactory  buyer.  (41  N.  7".,  477.  51  N.  Y., 
124.  3  Keyes,  203.  38  N.  7".,  212.)  But  he  was  bound 
to  show  an  employment,  (55  N.  7.,  319,)  and  the  extent 
of  it ;  and  that  he  had  performed  the  undertaking 
assumed  in  the  contract  with  his  principal.  (31  N.  T.t 
462.)  It  was  a  question  in  this  case,  whether  there  was 
any  employment,  giving  the  plaintiff  a  right  to  demand 
brokerage  ;  and  if  there  was  such'  employment,  then 
what  services  were  embraced  in  it,  and  whether  he  had 
faithfully  supported  the  interests  of  his  employers  ac- 
cording to  the  obligations  he  had  assumed.  The  evi- 
dence objected  to,  but  admitted,  and  above  alluded  to, 
bore  on  some  one  or  more  of  these  subjects  of  inquiry, 
hence  was  admissible. 
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The  exclusion  of  the  evidence  that  Van  Ness  made  a 
survey  of  the  land  at  the  time  of  the  sale  by  Ludington 
to  Wild,  also  that  he  knew  where  the  line  was  between 
Ludingtou  and  Wild,  and  that  lie  made  his  survey  of 
the  i'arm  according  to  that  line,  was  proper.  In  so  far 
as  can  be  seen,  this  evidence  was  wholly  immaterial  and 
Irrelevant 

After  the  plaintiff  had  made  his  claim  for  brokerage, 
and  the  defendants  had  refused  payment,  it  seems  that 
the  defendants,  doubtless  with  a  view  to  avoid  trouble, 
offered  the  plaintiff  thirty  dollars  for  his  services, 
which  was  rejected.  This  evidence  was  received  against 
the  plaintiff's  objection.  The  money  was  not  offered,  as 
it  seems,  in  payment  of  the  claim  for  brokerage.  The 
question  was  as  follows:  "Repeat  about  this  tender 
*  *  *  for  drawing  the  papers  in  this  c:  Tin-  wit- 

ness answered :  "At  the  time  of  drawing  the  deed  he 
refused  to  take  payment,  for  the  reason  that  he  consid- 
ered that  we  were  under  obligation  to  pay  him,  and 
wanted  to  make  it  appear  so.  I  got  some  greenbacks  and 
took  a  man  with  me  *  *  *  I  told  Miller  that  I  wished  to 
settle  with  him  for  drawing  the  article  of  agreement 
and  the  deed,  &c.  ;  I  took  out  the  money  and  laid  it 
down — $30 ;  he  did  not  look  at  it  at  all,  but  said,  '  I 
shall  not  take  it.'  '  It  is  not  obvious  how  this  evidence 
could,  by  any  possibility,  work  any  harm  to  the  plain- 
tiff. But  it  is  plain  that  it  did  not,  in  point  of  fact. 
The  offer  pertained  to  the  drawing  of  the  papers,  and 
for  that  service  the  jury  rendered  a  satisfactory  verdict. 
This  evidence  could  have  no  bearing  on  the  subject  of 
the  plaintiff's  right  to  a  percentage  on  the  amount  of 
the  sale.  The  admission  of  that  evidence  affords  no 
ground  of  error  calling  for  a  new  trial. 

After  a  careful  examination  of  the  case,  I  am  of  the 
opinion  that  the  order  denying  a  new  trial  on  the  min- 
utes, and  the  judgment  entered  on  the  verdict,  should 
be  affirmed. 
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Order  and  judgment  appealed '  from  affirmed   with 
costs,  (a) 

[THERD  DEPARTMENT,  GENERAL  TERM  at  Albany,  December  31,  1874. 
Bockes,  Landon  and  Countryman,  Justices.] 

(a)  Affirmed  by  Court  of  Appeala     (63  N.  T.  652.) 


THE  EXCELSIOR  PETROLEUM  COMPANY  vs.  AUGUSTUS 
EMBURY  and  others. 

The  defendants,  who  were  trustees  of  a  manufacturing  corporation  organized 
under  the  act  of  1848,  (Laics  of  1848,  ch.  40,)  and  the  acts  amending  the  same, 
were  charged  with  a  violation  of  section  two  of  chapter  eighteen,  title  four 
of  the  first  part  of  the  Revised  Statutes,  (vol.  1,  p.  1175,  4th  ed.,)  in  having 
paid  dividends  not  from  the  surplus  profits  of  the  plaintiff,  but  by  withdraw- 
ing and  dividing  a  part  of  the  capital  stock  without  the  consent  of  the  legis- 
lature. Held,  that  the  two  statutes  were  repugnant  to,  and  in  conflict  with, 
each  other ;  and  that  it  was  not  the  meaning  or  object  of  the  law-makers  to 
apply  both  statutes  to  trustees  of  a  corporation  created  under  the  act  of  1848. 

Held,  also,  that  the  legislature  designed  to  provide,  by  the  act  of  1848,  itself, 
for  the  cases  in  which  individual  liability  should  result  from  the  acts  pro- 
hibited. 

Accordingly,  held,  that  an  action  could  not  be  maintained  against  the  defen- 
dants, as  trustees,  under  the  provisions  of  the  Kevised  Statutes. 

A  subsequent  statute,  which  is  clearly  repugnant  to  a  prior  one,  necessarily 
repeals  the  former,  although  it  do  not  do  so  iri  terms;  and  even  if  the  subse- 
quent statute  be  not  repugnant,  in  all  its  provisions,  to  a  prior  one,  yet  if  the 
latest  statute  was  clearly  intended  to  prescribe  the  only  rule  which  should 
govern  in  the  case  provided  for,  it  repeals  the  original  act. 

A  subsequent  statute,  making  a  different  provision  on  the  same  subject,  is  not 
to  be  construed  as  an  explanatory  act,  but  as  an  implied  repeal  of  the  former. 

The  cases  of  Bowen  v.  Lease,  (5  Hill,  221 ;)  Robi,mon  v.  Bank  of  Utica,  (21  X.  Y., 
406;)  Sibell  v.  Remsen,  (33  &.  Y.,  95;)  and  Harris  v.  Tlwmpson,  (15  Barb., 
62,)  commented  on  and  distinguished. 

A    PPEAL,  by  the  plaintiff,  from  a  judgment  entered 
upon  the  report  of  a  referee. 

W.  H.  Dickinson,  for  the  plaintiff. 
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John  E.  Parsons,  B.  T.  Kissam,  Geo.  C.  Blarike,  and 
O.  P.  Androios,  for  the  defendants. 

By  the  Court,  BRADY,  J.  The  defendants  in  this  ac- 
tion ar"  charged  with  a  violation  of  the  provisions  of  the 
second  section  of  the  eighteenth  chapter  (title  four)  of 
th>'  first  part  of  the  Revised  Stntutes  (vol.  1,  [4th  ed.,] 
1175,)  in  having  paid  dividends  not  from  the  surplus 
profits  of  the  plaintiff,  but  by  withdrawing  and  dividing 
a  part  of  the  capital  stock  without  the  consent  of  the 
legislature. 

They  were  the  trustees  of  a  manufacturing  corpora- 
tion organized  under  the  act  of  1848  and  those  amenda- 
tory thereof ;  and  the  question  presented  in  limine  is, 
whether  the  statute  mentioned  applies  to  them.  The 
thirteenth  section  of  the  act  of  1848  provides  as  follows : 
"If  the  trustees  of  any  such  company  shall  declare  and 
pay  any  dividend  when  the  company  is  insolvent,  or  any 
dividend  the  payment  of  which  would  render  it  insol- 
vent, or  which  would  diminish  the  amount  of  its  capi- 
tal stock,  they  shall  be  jointly  and  severally  liable  for 
all  the  debts  of  the  company  then  existing,  and  for  all 
that  shall  be  thereafter  contracted  while  they  shall  re- 
spectively continue  in  office  ;  provided  that  if  any  of  the 
trustees  shall  object  to  the  declaring  of  such  dividend 
or  to  the  payment  of  the  same,  and  shall  at  any  time 
before  the  time  fixed  for  the  payment  thereof  file  a  cer- 
tificate of  their  objection  in  writing  with  the  clerk  of  the 
company  and  with  the  clerk  of  the  county,  they  shall  be 
exempt  from  the  said  liability." 

And  the  twenty-sixth  section  declares  that  every  cor- 
poration created  under  the  act  shall  possess  all  the 
general  powers  and  privileges,  and  be  subject  to  the 
liabilities  and  restrictions,  contained  in  title  third,  chap- 
ter eighteen,  of  the  first  part  of  the  Revised  Statutes ; 
and  that  the  provisions  of  section  six,  of  article  two, 
chapter  thirteen,  of  part  first  of  the  statutes,  shall  ap- 
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ply  to  every  such  corporation.  The  second  section  of 
the  Revised  Statutes,  and  the  thirteenth  section  of  the 
act  of  1848,  each  impose  a  penalty  for  the  violations  of 
its  provisions  in  reference  to  the  appropriation  of  capital 
to  the  payment  of  dividends,  and  each  penalty  differs 
from  the  other.  By  the  former  the  directors  under 
whose  administration  the  same  may  happen,  except 
those  who  may  have  caused  their  dissent  therefrom  to  be 
entered  at  large  on  the  minutes  of  said  directors  at  the 
time,  or  were  not  present  when  the  same  happened, 
shall  in  their  joint  and  several  capacities  jointly  and 
severally  be  liable  to  the  corporation  and  to  the  cred- 
itors thereof,  in  the  event  of  its  dissolution,  to  the  full 
amount  of  its  capital  stock  so  divided,  withdrawn,  paid 
out  or  reduced;  and  by  the  latter  tjie  trustees  shall  be 
jointly  and  severally  liable  for  all  the  debts  of  that  com- 
pany then  existing,  and  for  all  that  shall  be  thereafter 
contracted  while  they  shall  respectively  continue  in 
office.  The  mode,  too,  in  which  the  director  and  trus- 
tee may  relieve  himself  of  responsibility  is  entirely  dif- 
ferent. The  former  accomplishes  it,  if  present,  by 
causing  his  dissent  therefrom  to  be  entered  at  large  on 
the  minutes,  and  the  latter  by  filing  at  any  time  before 
the  time  fixed  for  the  payment  of  the  same  a  certificate 
in  writing  of  his  objection  with  the  clerk  of  the  company 
and  also  with  the  clerk  of  the  county.  It  will  also  be  per- 
ceived that  the  director  is  exempted  from  liability  if  he 
be  not  present  when  the  dividend  is  declared,  while  the 
trustee  is  not  thus  favored,  and  must  see  to  it  that  he 
ille  the  contemplated  objection  in  writing  ;  and  it  would 
seem  that  he  may  'do  so  even  though  he  was  present  and 
participated  in  the  declaration.  The  analogy  between 
the  provisions  of  these  sections  indicates  very  plainly 
that  the  legislature  adapted  the  section  of  the  Revised 
Statutes  —  mutatis  mutandis— to  the  companies  to  be 
formed  under  the  act  of  1848,  and  intended  that  the  pro- 
visions of  section  thirteen,  by  which  that  was  accom- 
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plished,  should  be  applicable  to  them.  This  is  apparent 
not  only  from  the  general  structure  of  the  section,  but 
from  the  declaration  made,  in  section  twenty-six,  of  the 
parts  of  chapter  18  of  the  Revised  Statutes  to  which  such 
companies  should  be  subject.  The  legislature  substan- 
tially designed  to  provide  by  the  act  itself  for  the  cases 
in  which  individual  liability  should  result  from  the  acts 
prohibited.  (Rochester  v.  Barnes,  26  Barb.,  657.)  There 
is,  however,  another  reason  why  this  action  cannot  be 
maintained.  The  two  statutes  are  repugnant  to  each 
other.  It  was  not  the  meaning  or  object  of  the  law- 
makers to  apply  both  of  these  statutes  to  trustees  of  a 
corporation  created  under  the  laws  of  1848,  as  already 
suggested  ;  and  hence  the  provisions  are  in  conflict  with 
and  repugnant  to  esach  other.  They  are  not  the  same 
in  the  penalty  imposed,  the  manner  in  which  it  ma}r  be 
incurred  or  absolved,  or  as  to  the  time  when  the  lia- 
bility may  be  enforced.  Under  the  Revised  Statutes  the 
directors  are  liable  to  the  creditors,  in  the  event  of  the 
dissolution  of  toe  corporation,  to  the  full  amount  of  the 
capital  stock  divided  or  withdrawn.  Under  the  act  of 
1848,  the  trustees  are  liable  for  the  debts  then  existing, 
and  may  be  at  once  prosecuted. 

There  is  no  restriction  on  that  subject.  A  subsequent 
statute  which  is  clearly  repugnant  to  a  prior  one  neces- 
sarily repeals  the  former,  although  it  do  not  do  so  in 
terms  ;  and  even  if  the  subsequent  statute  be  not  repug- 
nant, in  all  its  provisions,  to  a  prior  one  —  yet  if  the  lat- 
ter statute  was  clearly  intended  to  prescribe  the  only 
rule  which  should  govern  in  the  case  provided  for,  it 
repeals  the  original  act.  (Sedg.  on  Stat.  and  Const.  Law, 
124.  Rochester  v.  Barnes,  supra,  and  cases  cited.}  A 
subsequent  statute,  making  a  different  provision  on  the 
same  subject,  is  not  to  be  construed  as  an  explanatory 
act,  but  an  implied  repeal  of  the  former..  (Dash  v.  Van 
Kleeck,  7  John.  477.  Columbian  Ma?iuf'g  Co.  v.  Van- 
derpoel,  4  Cowen,  556. )  Inconsistent  provisions  incom- 
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patible  with  each  other  are  thus  repealed,  leaving  the 
former  law  in  full  force  and  effect  in  all  other  respects. 
(Livingston  v.  JIarris,  11  Wend.,  329.  Harrington  v. 
Trustees  of  Rochester,  10  Wend.,  547.) 

The  referee  expressed  an  opinion  favorable  to  the 
maintenance  of  this  action,  feeling  bound  by  the  decision 
in  the  case  of  Boioen  v.  Lease,  (5  Hill,  221.)  The  ques- 
tion considered  in  that  case  was  whether  the  New  York 
and  Erie  Railroad  Company  was  subject  to  the  pro- 
visions of  the  Revised  Statutes,  under  which  this  action 
was  brought,  in  relation  to  an  assignment  in  contem- 
plation of  insolvency.  It  is  not  in  point  here,  because 
in  the  act  incorporating  that  company  there  was  no 
special  provision  on  the  subject  of  assignments. 

The  same  may  be  said  of  the  act  of  1848.  The  propo- 
sition sought  to  be  established  is  that  in  the  act  of  1848 
there  is  no  special  provision  in  reference  to  assignments 
in  contemplation  of  insolvency,  while  on  the  subject  of 
improper  dividends  there  is,  and  that  element  makes 
the  case  mentioned  inapplicable  here. 

The  case  of  Robinson  v.  The  Bank  of  Utica,  (21  N.  T. 
406,)  on  which  the  appellant  relies,  was  one  against  a 
banking  corporation,  and  it  was  held  that  the  provisions 
of  the  Revised  Statutes  relating  to  assignments  made  in 
contemplation  of  insolvency  applied  to  it.  It  was  or- 
ganized under  the  general  banking  law  of  1838,  which 
contained  no  provision  on  the  subject  of  such  assign- 
ments. There  were  no  conflicting  statutes,  therefore, 
to  be  considered  and  passed  upon.  The  case  of  Sibell 
v.  Remsen  (33  N.  T.,  95)  is  also  one  involving  the  same 
subject.  The  Forest  Agricultural  Steam  Engine  Co. 
formed  under  the  general  law  of  1848,  (supra,}  made  an 
assignment  in  contemplation  of  insolvency.  The  in- 
strument was  declared  void.  It  has  already  been  stated 
that  there  is  no  provision  in  reference  to  such  papers  in 
the  act  of  1848 ;  and  there  is  no  doubt  that  the  pro- 
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visions  of  the  Revised  Statutes  apply,  on  the  authorities 
and  on  general  principles. 

The  case  of  Harris  v.  Thompson  (15  Barb.,  62)  was 
also  an  adjudication  upon  an  assignment  in  contempla- 
tion of  insolvency.  None  of  these  cases  touch  the  ques- 
tion considered,  therefore.  The  statute  of  1848,  (supra,} 
in  regard  to  the  appropriation  of  capital  in  the  payment 
of  dividends,  cn.-.-itrs  a  new  order  of  things,  applicable 
to  companies  formed  under  it,  declaring,  as  we  have 
Been,  the  act  which  shall  create  liability  —  the  extent  of 
the  obligation  and  to  whom  payable,  and  the  manner  of 
avoiding  its  burdens.  If  the  several  provisions  of  the 
Revised  Statutes  and  the  act  of  1848  stand  thus,  the 
trustees  must,  in  order  to  avoid  responsibility,  which  is 
a  right  secured,  do  what  is  required  on  that  subject  by 
both  statutes,  and  they  are  each  entirely  different  from 
the  other.  This  question  has  been  discussed  on  the 
proposition  that  the  defendants,  assuming  them  to  have 
been  trustees  and  to  have  participated  in  the  acts  com- 
plained of,  really  appropriated  the  capital,  and  in  that 
way  violated  the  law.  If  the  duty  devolved  upon  this 
court,  in  this  action,  to  consider  that  question,  it  is  not 
improbable  that  the  views  of  the  referee  might  be  sus- 
tained. The  subjects  embraced  in  the  purpose  for  which 
the  plaintiffs  were  organized  were  of  a  peculiar  and  ex- 
traordinary character,  and  about  which,  on  the  questions 
of  value,  there  was,  as  the  evidence,  perhaps,  shows, 
little  difference  of  opinion  at  the  time  the  dividends 
were  declared.  It  would  not  be  difficult  to  demonstrate 
that  when  the  dividends  were  made,  accepting  the  esti- 
mates of  value  given  as  reliable,  it  would  seem  the  cap- 
ital of  the  company  was  intact.  It  is  not  designed  here, 
however,  to  approve  directly  or  indirectly  of  the  use  of 
the  capital  stock  of  a  company,  or  any  part  of  it,  for 
the  payment  of  dividends  or  any  other  purpose  unless 
exjnvssi'd  and  authorized  by  statute.  The  safety  of  the 
creditor,  the  stability  and  usefulness  of  the  company, 
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and  the  protection  to  which  the  community  invited  to 
buy  its  stock  is  entitled,  all  demand  that  dividends 
should  be  paid  out  of  surplus  profits  —  not  those  which 
by  a  lively  imagination  may  be  figured  out  by  an  array 
of  magnificent  numbers,  but  which  in  fact  exists  and 
can  be  shown  on  such  examination  as  an  honest  and 
faithful  public  officer,  charged  with  the  duty,  would 
make  of  the  affairs  of  a  company.  It  is  not  designed 
here  to  state,  either,  what  would  positively  be  the  legal 
result,  if  the  value  left  the  capital  apparently  intact; 
but  to  suggest,  merely,  that  as  the  plaintiff's  case  rested 
upon  an  alleged  difference  in  values  when  the  dividends 
were  made,  the  answer  to  the  charge,  as  matter  of  fact, 
was  successful,  if  there  was  evidence  to  show  that  the 
difference  did  not  in  fact  exist,  although  there  might  be 
a  conflict  of  testimony  on  the  subject.  The  judgment 
must,  however,  upon  the  question  discussed,  be  affirmed 
with  costs,  (a) 

Judgment  affirmed. 

[FIRST  DEPARTMENT,  GENERAL  TERM  at  New  York,  May  3,  1875. 
Davis,  Brady  and  Daniels,  Justices.] 

(a)  8.  C.,  reported  very  briefly,  4  Nun,  648.     See  63  N.  Y.,  422,  where  it 
teems  the  principle  of  above  decision  is  affirmed. 


JOHN  WHITE  and  others  vs.  JACKSON  C.  FULLER. 

Where  a  miner  of  coal  had  permitted  a  coal  commission  firm  to  hold  them- 
selves out  as  agents  for  the  sale  of  coal  for  him,  and  had  consummated  sales 
on  credit,  made  by  them ;  held,  that  he  would  be  bound  to  a  third  party  by  a 
contract  for  the  sale  of  coal  on  credit,  made  for  future  delivery  by  such 
agents;  notwithstanding  fee  had  privately  forbidden  them  to  sell  on  credit 
or  for  future  delivery. 

But  when  there  is  a  custom  of  the  trade  that  an  agent  for  the  sale  of  coal  has 
no  right,  unless  specially  authorized,  to  make  a  time  contract  extending  over 
a  long  period,  persons  dealing  with  an  agent  are  bound  by  such  custom ;  and 
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a  principal  will  not  be  liable  upon  such  a  time  contract,  made  by  an  agent 
without  special  authority. 

The  agent  of  a  coal  miner,  without  authority,  contracted  to  sell  coal  for  future 
delivery,  at  a  spcciiied  price.  As  soon  as  the  principal  was  informed  of  the 
contract  he  notified  the  purchaser  that  he  repudiated  the  same.  At  that 
time  the  market  price  of  coal  was  as  low  as  the  contract  price,  and  the  pur- 
chaser might  have  bought  the  same  quantity  of  coal  at  the  same  price.  Held, 
that  the  purchaser  was  not  entitled  to  damages  for  the  failure  to  fulfil  the 
contract ;  even  if  the  agent  had  acted  with  authority. 

The  applicability  "f  an  abstract  proposition  to  a  case  is  a  matter  of  judicial 
cognizance  ;  and  the  refusal  to  charge  requests,  after  all  that  a  party  is  enti- 
tled to,  upon  the  evidence,  has  been  charged,  is  not  error. 

Although  there  be  a  change  of  relations  between  principal  and  agent,  by  which 
the  latter,  who  was  previously  authorized  to  sell  on  credit,  is  positively  pro- 
hibited to  sell  on  credit,  in  future,  such  change  of  relations  will  not  affect  the 
rights  of  third  persons  who  have  dealt  with  the  agent,  as  such,  and  with  the 
knowledge  of  the  principal.  Such  persons  are  entitled  to  notice  of  the 
change. 

It  is  a  well  settled  rule  of  law  that  a  principal,  as  to  third  persons,  is  bound  by 
contracts  made  on  his  behalf  by  one  who  holds  himself  out  to  be  such  agent, 
although  in  fact  he  is  not,  if  the  principal  know  of  such  assumption  of  author- 
ity, and  permits  it,  without  taking  the  steps  to  prevent  its  exercise  to 
another's  prejudice.  Per  BRADY,  J. 

APPEAL,  by  the  plaintiffs,  from  a   judgment  in 
favor  of  the  defendant  entered  upon  the  verdict 
of  a  jury. 

The  action  was  brought  to  recover  damages  for  the 
alleged  breach  of  a  contract  to  deliver  6,000  tons  of  coaL 
The  defendant  was,  in  1868,  the  operator  of  a  coal  mine, 
in  Pennsylvania,  and  the  firm  of  Chamberlain  &  Co. 
were  commission  coal  merchants,  in  the  city  of  New 
York.  Upon  the  application  of  Chamberlain  the  defen- 
dant sent  to  the  firm  coal  to  sell  on  commission.  The 
firm  held  themselves  out  as  the  sole  agents  in  New  York 
city  for  the  sale  of  the  defendant's  coal.  In  May,  1868, 
on  two  occasions,  the  plaintiffs  purchased  some  of  the 
defendant's  coal  of  Chamberlain  &  Co.,  giving  their 
notes  for  the  same,  payable  to  the  defendant's  order. 
These  notes  were  indorsed  by  the  defendant,  and  paid. 
In  August.  1868,  the  plaintiff  entered  into  a  contract  in 
writing  for  the  coal  in  question,  with  the  firm,  who  exe- 
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cuted  the  same  claiming  to  be  agents  for  the  defendant. 
In  the  latter  part  of  that  month,  the  defendant,  being 
informed  of  the  contract,  gave  notice  that  Chamberlain 
&  Co.  had  no  authority  to  make  it,  and  refused  to  cany 
it  out.  The  facts  appear  sufficiently  in  the  opinion. 

W.  W.  Goodrich)  for  the  appellants. 

Joseph  A.  Welch  and  A.  J.  Vanderpoel,  for  the  re- 
spondent. 

By  the  Court,  BRADY,  J.  The  plaintiffs  purchased  a 
quantity  of  coal  from  the  defendant  by  a  contract  there- 
for, made  with  Chamberlain  &  Co.,  whom  they  claim  to 
have  been  the  defendant's  agents,  and  fully  authorized 
to  make  the  sale.  The  testimony  bearing  upon  the  rela- 
tions between  Chamberlain  &  Co.  and  the  defendant,  as 
between  themselves,  is  conflicting,  the  former  stating 
i'acts  and  circumstances  tending  to  prove  the  agency, 
and  the  latter,  by  facts,  circumstances  and  denials  of 
material  statements,  demonstrating  that  the  alleged 
agency  did  not  exist.  * 

So  far  as  the  plaintiffs  are  concerned,  the  agency  of 
Chamberlain  &  Co.  depends  upon  their  statements  relat- 
ing thereto,  and  by  inference  from  transactions  taken  in 
connection  with  the  circumstances  attending  the  publica- 
tion of  a  circular  by  Chamberlain  &  Co.,  claiming  to  be 
sole  agents  of  the  defendant.  The  transactions  are  pur- 
chases of  coal  from  Chamberlain  &  Co.  by  them,  which, 
was  sent  from  the  defendant's  mines,  and  for  which  he 
received  payment  through  Chamberlain  &  Co. 

The  evidence  is  so  conclusive,  however,  in  favor  of  the 
defendant,  on  this  question,  that  if  the  action  were  be- 
tween him  and  Chamberlain  &  Co.,  the  result  must  be 
in  his  favor.  The  letter  of  June  25,  1868,  written  to 
them  by  the  defendant,  and  which  was  prior  to  the  sale 
to  the  plaintiffs,  is  a  positive  prohibition  against  selling 
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coal  on  credit,  and  was  a  termination  of  an  agency  for 
any  other  than  a  sale  for  cash;  even  if  such  an  agency 
had  previously  existed. 

It  does  not  follow,  however,  that  the  relations  thus 
changed  affect  the  rights  of  third  persons  who  have 
dealt  with  the  agent  as  such,  and  with  the  knowledge  of 
the  principal.  Such  persons  are  entitled  to  notice  of  the 
change.  The  rule  is  a  familiar  one,  and  was  substan- 
tially charged  when  the  cause  was  submitted  to  the  jury, 
by  the  justice  presiding. 

The  previous  transactions  by  the  plaintiffs  were 
coupled  with  information  of  the  circular,  in  which  the 
firm  of  Chamberlain  &  Co.  announced  themselves  as 
the  sole  agents  for  the  sale  of  the  defendant's  coal  in 
this  city  —  a  circular  which  had  been  sent  to  the  defen- 
dant, and  was  received  by  him  and  its  receipt  acknowl- 
edged. There  was  also  proof  that  the  circular  was 
posted  in  his  office  at  the  mines,  and  he  did  not  deny 
positively  that  such  was  the  fact ;  nor  does  any  witness 
called  by  him,  except  so  far  as  it  may  be  accomplished 
by  a  statement  that  the  witness  did  not  see  it  there. 
*  It  is  not  necessary  to  say,  perhaps,  that  it  is  a  well 
settled  rule  of  law  that  a  principal,  as  to  third  persons, 
is  bound  by  contracts  made  on  his  behalf  by  one  who 
holds  himself  out  to  be  such  agent,  although  in  fact  he 
is  not,  if  the  principal  know  of  such  assumption  of 
authority,  and  permits  it  without  taking  the  means  to 
prevent  its  exercise  to  another's  prejudice. 

It  is  equal,  quite  so,  to  the  ratification  of  an  unau- 
thorized act,  if  it  be  not  superior,  as  evidence  of  original 
power.  The  plaintiffs  had  the  right  to  rely  on  the  fair 
inferences  and  just  conclusions  to  be  drawn  from  the 
circulars  issued  by  Chamberlain  &  Co. ;  the  knowledge 
of  their  issue  and  transactions,  that  is,  purchases  of  the 
subject-matter  of  the  agency  from  Chamberlain  &  Co., 
and  their  consummation  by  the  defendant.  Upon  these 
elements  there  was  scarcely  any  conflict,  if  indeed  there 
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was  any  collision  between  the  witnesses  called  in  refer- 
ence to  them. 

If,  therefore,  the  case  rested  upon  this  issue,  the  duty 
of  this  court  to. the  plaintiffs  would  be  clear;  but  there 
is  another  and  a  controlling  element  to  be  considered. 
It  is  this.  The  defendant  offered  evidence  to  show  that 
by  a  custom  existing  in  reference  to  agencies  for  coal, 
the  agent  had  not,  except  by  special  authority  therefor, 
the  right  to  make  a  time  contract  such  as  was  made  with 
the  plaintiffs,  thai  is,  for  the  delivery  of  coal  extending 
over  a  period  of  months  ;  and  this  evidence  was  not  met 
by  the  plaintiffs  and  overcome. 

It  may  be  said,  perhaps,  with  propriety,  that  it  was 
not  at  all  contradicted,  so  slight  is  the  answer  made  to 
it.  This  custom  prevailing,  the  plaintiffs  must  be  pre- 
sumed to  have  dealt  with  reference  to  it.  At  least,  ex- 
isting in  the  trade,  they  are  chargeable  with  notice  of  it. 
As  is  said  by  WRIGHT,  J.,  in  Easton  v.  Clark,  (35 
N.  Y.,  232:)  "The  purchaser  is  bound  to  take  notice 
whether  the  agent  is  departing  from  the  usage  of  trade." 
"He  is  presumed  to  understand  the  restrictions  and 
limitations  imposed  by  the  usage  of  trade  upon  a  gen- 
eral agency,  (Story  on  Agency,  §§  224,  225 ;)  and 
when,  in  making  a  sale,  the  agent  has  departed  there- 
from the  principal  may  repudiate  the  act."  It  was  the 
duty  of  the  plaintiffs,  or  incumbent  upon  them,  to  have 
ascertained  whether  or  not  the  iirm  of  Chamberlain  &  Co. 
had  the  special  power  to  make  the  sale  on  time,  which 
they  did  make  —  a  fact  which,  it  seems,  they  took  no 
measures  to  determine.  There  is  no  pretence  that  they 
did.  An  examination  of  the  charge  shows  that  the  case 
was  submitted  to  the  jury  on  the  various  phases  of  the 
law  of  principal  and  agent,  and  the  rights  and  obliga- 
tions of  third  persons  which  it  was  necessary  should 
be  explained  to  them,  and  that  relating  to  the  custom 
as  well. 
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The  jury  having  found  for  the  defendant,  we  may  as- 
sume that  they  considered  him  bound  by  the  contracts 
of  Chamberlain  &•  Co.  as  his  agents,  acting  within  the 
scope  of  their  authority,  but  that  in  regard  to  the  plain- 
tin's'  contract,  they  were  acting  without  power  to  repre- 
liim,  and  that  the  plaintiffs  were  put  upon  notice 
of  the  application  to  it  of  the  existing  custom  by  the 
nature  of  the  sale  made.  This  conclusion  justifies  the 
verdict  given  on  the  issues  created  by  the  pleadings  and 
evidence. 

There  is  still  another  difficulty  in  the  way  of  the  plain- 
tifiV  success  in  this  action.  The  proof  shows  that  the 
defendant,  prior  to  the  first  of  September,  1868,  advised 
the  plaintiffs,  through  Chamberlain,  that  he  would  not 
perform  the  contract. 

Chamberlain  testified  that  he  told  the  plaintiffs  that  the 
defendant  refused  to  sell  the  coal.  The  evidence  also 
shows  that  at  the  time  this  communication  was  made 
there  had  been  no  rise  in  the  price  of  coal.  The  plain- 
tiffs could  have  purchased,  therefore,  at  the  same  rates 
from  others.  This  notice  enabled  them  to  protect  them- 
selves by  another  purchase,  and  they  could  not,  on  the 
authorities,  relating  to  the  subject,  await  the  coming  of 
events.  It  was  incumbent  on  them  to  act,  there  being 
a  reasonable  time  within  which,  they  might  have  bought 
the  coal ;  and  not  having  done  so,  they  could  not  re- 
cover any  damages  resulting  from  their  own  inactivity. 
The  law  does  not  encourage  demands  thus  arising. 
(Hamilton  v.  McPJierson,  28  N.  Y.,  72.  Baker  v. 
Drake,  53  id.,  211.  Dillon  v.  Anderson,  43  id.,  231. 
Worth  v.  Edmonds,  52  Barb.,  40.) 

The  exceptions  taken  by  the  plaintiffs  are  valueless. 
The  defendant  had  the  right  to  show  that  in  point  of 
fact  the  firm  of  Chamberlain  &  Co.  were  not  his  agents, 
and  to  unite  with  it  such  evidence  as  he  might  have,  to 
overcom.4  the  presumption  arising  from  the  facts  and 
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circumstances  out  of  which  the  plantiffs  essayed  to 
establish  the  fact  that  they  were.  The  defendant  had 
the  right  thus  to  contradict  the  evidence  of  the  witness 
Chamberlain,  by  whose  statements  as  a  witness,  the 
plaintiffs  sought  to  prove  the  existence  of  an  agency  in 
fact.  The  denial  of  the  agency  was  the  underlying  ele- 
ment of  the  defence,  and  the  testimony  to  show  that  it 
was  never  created  by  arrangement  between  the  defen- 
dant and  Chamberlain  &  Co.  was  clearly  competent. 

The  exclusion  of  the  question  put  to  Chamberlain, 
"In  what  capacity  did  you  execute  this  contract  with 
White,  Fowler  &  Snow?"  was  proper.  It  was  not  for 
the  witness  to  determine.  It  was  for  the  court  and  jury, 
either  or  both,  as  the  facts  and  circumstances  required. 

The  requests  to  charge,  which  were  not  warranted  by 
the  testimony  in  the  unqualified  form  in  which  they 
were  made,  were  properly  refused.  The  subjects  em- 
braced in  them  had  been  charged,  but  in  connection 
with  the  proof  given  and  to  which  they  were  necessarily 
subject  in  their  application  to  the  questions  at  issue. 

It  is  not  difficult  to  prepare  in  a  controversy  like  this 
with  involved  questions  a  series  of  abstract  requests, 
but  their  applicability  to  the  case  is  a  matter  for  judicial 
cognizance.  It  often  happens  that  they  are  too  uncon- 
ditional for  unqualified,  absolute  application.  Such 
was  the  distinguishing  trait  of  those  refused  in  this  case. 
It  is  a  familiar  rule  that  the  proposition  contained  in  a 
request  must  be  in  substance  one  which  is  properly 
evoked  by  the  facts  and  circumstances  proved,  or  the 
court  is  not  bound  to  regard  it.  The  charge  as  delivered 
contained,  as  before  suggested,  all  the  plaintiffs  were 
entitled  to  according  to  the  proofs  and  the  issues,  and 
the  refusal  of  the  court  to  grant  further  requests  was 
just  and  proper. 

The  request  to  charge  the  jury  that  they  would  have 
the  right  to  consider  the  first  contract,  in  determining 

VOL.  LXVII.  18 
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the  question  as  to  whether  the  contract  finally  made 
was  intended  by  the  parties  to  be  the  contract  of  the  de- 
fendant, was,  in  the  view  we  take  of  this  controversy, 
of  no  importance.  The  first  contract  was,  in  effect,  a 
memorandum  one  only,  and  was  abrogated  by  the 
second,  which  contained  the  agreement  between  the  par-' 
ties  in  full/  The  question  whether  the  parties  to  it  in- 
tended it  to  be  the  contract  of  the  defendant  was  not  at 
all  in  doubt.  It  was  conceded  that  they  did  so  intend, 
and  it  was  wholly  immaterial  whether  they  did  or  not. 
The  issues  were  whether  Chamberlain  &  Co.  of  the  one 
part  were  authorized  to  make  an}7  contract  for  the  defen- 
dant, arid,  if  yea,  whether  as  to  time  contracts  the  plain- 
tiffs were  not  bound  by  the  custom  on  that  subject.  The 
refusal  to  grant  the  request  was  for  this  reason  properly 
made.  » 

There  are  other  exceptions  in  the  case  which  have  not 
been  particularly  referred  to  here,  but  they  are  of  no 
importance.  They  do  not  in  any  way  affect  or  control 
the  principles  of  law  on  which  this  appeal  depends,  and 
the  matters  to  which  they  relate  are  not  material  ele- 
ments in  regard  to  such  principles,  or  their  application 
herein.  They  have  no  value,  and  it  is  deemed  sufficient, 
therefore,  to  dispose  of  them  in  this  general  way.  The 
plaintiffs'  case  seems  to  have  been  conducted,  if  we  are 
to  judge  of  it  by  the  exceptions  to  evidence,  on  the 
theory  that  the  defendant  could  scarcely  answer  suc^ 
cessfully,  without  meeting  its  obligations,  a  contract 
made  between  the  plaintiffs  and  him  through  the  inter- 
vening agency  of  a  person  apparently  authorized  to  act 
as  such ;  and  although  there  is  much  force  in  the  posi- 
tion, a  defendant  may  nevertheless  be  able  to  overcome 
it  by  proof  of  facts  and  circumstances  warranted  by  the 
rules  of  law  and  evidence. 

In  this  case  the  proof  of  custom  was  sufficient  for  the 
purpose,  aside  from  that  given,  to  put  the  plaintiffs  in 
such  h-gal  relation  to  him  by  his  notice  that  he  would 
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not  fulfil  the  contract,  as  to  render  them  powerless  in 
the  premises. 

The  judgment  should  be  affirmed  with  costs,  (a) 

Judgment  affirmed. 

i 

[FIRST  DEPARTMENT,  GENERAL  TERM  at  New  York,  May  3,  1875. 
Dams,  Brady  and  Daniels,  Justices.] 

(a)  S.  C.,  reported  briefly,  4  Hun,  631. 


THE  MAYOR  &c.   OF   THE  CITY    OF  NEW  YORK   vs. 
HENRY  W.  GENET. 

A  complaint  alleged  that  the  defendant  had  drawn  and  received  from  the 
comptroller  of  the  city  of  New  York  a  very  mnch  larger  sum  than  was 
due  for  services,  labor  and  materials  necessary  for,  and  which  had  been 
rendered  and  furnished  in  and  about  the  construction  and  erection  of  a 
court  house.  The  answer  denied  this  allegation.  Held,  that  an  issue  waa 
thus  presented  which  would  probably  involve  the  items  of  the  accounts  for 
labor  and  materials  expended  and  used  in  the  erection  of  said  building ;  and 
hence  the  action  was  one  which  the  court  was  fully  authorized  to  refer,  under 
section  271  of  the  Code. 

Held,  also,  that  although  the  action  was  not  upon  an  account,  yet  the  trial  of 
the  issue  would  involve  "  the  examination  of  a  long  account,"  which  made 
the  cause  a  referable  one. 

The  Code,  however,  does  not  require  such  an  action  to  be  referred.  The  conrt 
may  try  it,  if  it  pleases,  and  a  trial  without  the  reference  is  not  erroneous. 

The  issue  in  a  cause  was  joined  in  July,  1874.  It  was  upon  the  calendar  of  the 
Circuit  Court,  for  trial,  in  December,  1874.  The  defendant,  instead  of 
moving  that  court,  before  the  judge  holding  such  circuit,  moved,  in  another 
branch  of  the  same  court,  before  another  judge,  to  take  the  cause  from  the 
trial  court  and  send  it  to  a  referee.  And  this  motion  was  delayed  until  after 
preparation  for  the  trial  had  been  made,  and  the  plaintiffs  were  presumably 
ready  with  their  witnesses,  and  the  cause  was  on  the  day  calendar  for  trial. 
Held,  that  to  order  a  reference  under  these  circumstances,  would  be  to  en- 
courage delay,  and  the  motion  was  therefore  properly  denied. 

APPEAL  from  an  order  of  the  Special  Term  denying 
a  motion  made  by  the  defendant  for  a  reference. 
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Oliver  W.  West,  for  the  appellant. 
John  E.  Parsons,  for  the  respondents. 

By  the  Court,  WESTBROOK,  J.  The  gravamen  of  the 
complaint  in  this  action  is,  that  the  defendant  has  drawn  • 
and  received  from  tlie  comptroller  of  the  city  of  New 
York,  a  very  much  larger  sum  of  money  than  "  was  due 
for  services,  labor  and  materials  necessary  for,  and  which 
had  been  rendered  and  furnished  in  and  about  the  con- 
struction and  erection  of  a  court  house  and  place  for  the 
detention  of  prisoners,  within  the  limits  of  the  Ninth 
Judicial  District  of  the  city  of  New  York."  The  answer 
denied  this  allegation.  An  issue  is  thus  fairly  presented, 
which  will  probably  involve  the  items  of  the  accounts 
for  labor  and  materials  expended  and  used  in  the  erec- 
tion of'said  building.  It  was,  therefore,  a  cause  which 
the  court  was  fully  authorized  to  refer,  under  section 
271  of  the  Code.  It  is  true  the  action  was  not  upon  an 
account,  but  the  trial  of  the  issue,  doubtless,  involves 
"  the  examination  of  a  long  account,15  which  makes  the 
cause  a  referable  one ;  and  that  the  opinion  at  Special 
Term  concedes. 

The  Code,  however,  does  not  require  such  an  action  to 
be  referred.  The  court  may  try  it,  if  it  pleases,  and  the 
trial  without  the  reference  is  not  erroneous.  The  issue 
in  this  cause  was  joined  in  July.  1874.  It  was  upon  the 
calendar  of  the  Circuit  Court  for  trial  in  December,  1874, 
and  the  judge  holding  such  court  had  full  power  over  it. 
Instead,  however,  of  moving  that  court,  upon  the  calen- 
dar of  which  it  was  placed  for  trial,  the  defendant  moves 
in  another  branch  of  the  same  court,  before  another 
judge,  to  take  it  from  the  trial  court  and  send  it  to  a 
reference ;  and  this  motion  is  delayed  until  the  cause  is 
on  the  day  calendar  for  trial.  The  plaintiffs  are  pre- 
sumed to  be  ready  with  their  witnesses,  the  defendant 
by  no  movement  or  notification  undeceives,  and  after 
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preparation  for  the  trial  is  made,  the  motion  for  a  refer- 
ence is  unexpectedly  sprung  upon  them.  It  would,  it 
seems  to  us,  encourage  delay  if  the  discretion  of  the 
court  had  been  exercised  in  favor  of  the  defendant,  and 
for  that  reason  the  reference  was  properly  denied. 

An  order  should  be  entered  affirming  the  decision  of 
the  Special  Term,  with  $10  costs,  besides  disbursements, 
but  without  prejudice  to  the  right  of  the  trial  court  to 
make  such  a  disposition  of  the  action  as  it  may  see  fit 
to  do.  (a) 

Ordered  accordingly. 

[FrRST  DEPARTMENT  GENERAL  TERM,  at  New  York,  May  8,   1875. 
Brady,  Daniels  and  Westbrook,  Justices.] 

(a)  S.  C.,  reported  very  briefly,  4  Hun,  658. 


THE  PACIFIC  MAIL  STEAMSHIP  COMPANY  vs.  IEWIN. 

An  answer  alleged  that  very  large  discretionary  powers  in  regard  to  the  con- 
trol and  management  of  the  affairs  and  property  of  the  plaintiff  and  in  regard 
to  the  expenditure  and  disbursment  of  its  funds,  were  conferred  upon  S.,  its 
president.  In  a  succeeding  paragraph  it  was  alleged  that  S.  had  abused  such 
discretion  and  misapplied,  squandered  and  wasted  the  funds,  including  the 
sums  mentioned  in  the  complaint  for  which  the  defendant  was  prosecuted. 

Held,  that  the  allegation  in  the  first  paragraph  was  necessary  for  th«  intelli- 
gent statement  of  the  defence  set  up  in  the  second  paragraph ;  and  that,  being 
in  the  nature  of  a  preamble  or  introduction,  it  was  not  open  to  the  charge  of 
irrelevancy. 

The  answer  also  alleged  that  the  plaintiff,  for  a  good  and  valuable  considera- 
tion, and  upon  a  full  settlement  concluded  between  it  and  the  said  S., 
relinquished  and  discharged  any  and  all  claims  in  regard  to  the  same,  either 
against  the  defendant  or  any  other  person.  Held,  that  the  defence  thus  set 
up  was  by  way  of  accord  and  satisfaction ;  and  if  the  agreement  was  made  aa 
stated,  it  would  be  binding  upon  the  plaintiff  as  a  contract ;  whether  in  writ- 
ing or  otherwise. 

A  writen  release  is  not  necessary  to  create  an  accord  and  satisfaction,  or  a  full 
settlement  and  discharge. 
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A  defendant,  having  -latdl  a  iVf.-mv.  in  Ins  answer,  is  not  bound  so  to  define 
it,  or  rather  enlarge  it,  as  to  set  out  the  proof*  by  which  it  is  to  be  established. 

On  application  to  strike  out  an  answer  as  irrelevant,  it  must  appear  that  the 
matter  objected  to  is  indeed  irrelevant,  and  that  the  party  is  aggrieved 
thereby.  It  was  not  designed  that  such  an  application  should  be  granted, 
for  every  redundant  averment  or  statement  in  a  pleading.  Per  BRADY,  J. 

An  answer  ia  indefinite  when  the  precise  nature  of  the  defence  is  not  apparent. 

APPEAL,  by  the  plaintiff,  from  an  order  made  at 
a  Special  Term,  denying  a  motion  to  strike  out  the 
answer  as  irrelevant,  &c.     (S.  C.,  very  briefly  reported, 
4  Hun,  671.) 

H.  S.  Bennett,  for  the  appellants. 
R.  H.  Scott,  for  the  respondent. 

By  the  Court,  BRADY,  J.  The  answer  in  this  action 
contains  nothing  which  should  be  stricken  out  as  irrele- 
vant, or  which  should  be  made  more  definite  and  certain. 
The  paragraph  containing  the  statement  that  very  large 
discretionary  powers  in  regard  to  the  control  and  man- 
agement of  the  affairs  and  property  of  the  plaintiffs,  and 
in  regard  to  the  expenditure  and  disbursment  of  its 
funds,  were  conferred  on  its  president,  Alden  B.  Stock- 
well,  is  necessary  for  the  intelligent  statement  of  the 
defence  set  out  in  the  succeeding  paragraph,  and  which 
is  that  he  had  abused  the  discretion  and  misapplied, 
squandered  and  wasted  its  funds,  including  the  sums 
mentioned  in  the  complaint  for  which  the  defendant  was 
prosecuted ;  and  further,  that  the  plaintiff  for  a  good 
and  valuable  consideration,  and  upon  a  full  settlement 
concluded  between  it  and  the  said  Stockwell,  relin- 
quished and  discharged  any  and  all  claims  in  regard  to 
the  same,  either  against  him,  the  defendant  herein,  or 
any  other  person  whomsoever. 

The  defence  thus  set  up  is  by  way  of  accord  and  satis- 
faction ;  arid  whether  a  formal  release  exists  or  not  does 
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not  appear.     It  is  not  stated  that  such  an  instrument 
was  made. 

If  the  agreement  was  made  as  stated  it  would  be  bind- 
ing upon  the  plaintiff  as  a  contract,  whether  in  writi;. 
otherwise,  (Angel  &  Ames  on  Corp.,  §§  219,  228,  2:>1  :  > 
and  the  defendant  having  stated  a  defence  is  not  bound 
BO  to  define  it,  or  rather  enlarge  it,  as  to  set  out  the 
proofs  by  which  it  is  to  be  established. 

There  is  still  another  answer,  and  that  is  that  the  act 
which  constitutes  the  defence  is  an  act  of  the  plaintiff, 
and  not  of  a  stranger. 

It  is  the  statement  of  a  transaction  which  should  be 
known  to  the  plaintiff,  if  it  ever  occurred.  The  fact 
must  be  recorded  in  its  books.  It  must  be  regarded  as 
settled  that  on  applications  of  this  character  it  must  ap- 
pear that  the  matter  objected  to  is  indeed  irrelevant,  and 
that  the  party  is  aggrieved  thereby.  It  was  not  designed 
that  a  motion  should  be  allowed  for  every  redundant 
averment  or  statement  in  a  pleading. 

In  this  district  the  growing  love,  or  experiment,  of 
motions  is  one  which  extends  the  calendars  of  special  and 
general  terms  to  gigantic  numerical  proportions.  It  is 
doubtless  an  instructive  and  ingenious  process,  but  it  is 
not  to  be  encouraged.  There  are  other  modes  for  the 
acquisition  of  legal  knowledge  more  genial  and  eco- 
nomical. 

The  statement  objected  to,  being  in  the  nature  of  a 
preamble  or  introduction,  is  not  open,  however,  to  the 
charge  of  irrelevancy.  A  pleading  is  indefinite  when  the 
precise  nature  of  the  defence  is  not  apparent. 

The  precise  nature  of  the  defence  here  is  apparent. 
It  is  that  the  plaintiff  received  certain  claims  and  trans- 
fers upon  a  settlement  and  compromise  in  full  of  all 
demands  against  Stockwell  and  the  defendant,  growing 
out  of  the  matters  included  in  the  settlement,  and  which 
embraced  the  moneys  sued  for  in  this  action  by  the 
plaintiffs.  The  motion  was  properly  disposed  of,  there- 
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fore,  at  the  Special  Term,   and  the  order  made  there 
should  be  affirmed. 

The  appeal  having  been  thus  considered  on  its  merits, 
it  is  unnecessary  to  consider  the  question  whether  it  is 
appealable  or  not.  There  are,  however,  it  ma}7  be  said, 
few  question*  of  practice  which,  under  the  existing  de- 
cisions relating  to  that  subject,  may  not  be  presented  to 
the  General  Term  for  consideration. 

It  is  not  difficult  to  understand  that  a  motion  to  strike 
Qut  matter  regarded  as  irrelevant  may  involve  the  mer- 
its. It  must  depend  upon  the  substance  of  the  matter, 
viewed  from  a  legal  standpoint.  It  will  sometimes  hap- 
pen, also,  that  though  an  answer  is  perfect  in  form  as  to 
the  matters  set  out,  it  may  not  be  such  as  to  embrace 
the  proof  by  which  they  are  to  be  established.  In  this 
case,  for  example,  it  is  by  no  means  certain  that  under 
the  averments  of  the  answer  a  written  release  could  be 
put  in  evidence.  The  defence  does  not  embrace  it.  Such 
a  paper  is  not  necessary  to  create  an  accord  and  satis- 
faction, or  a  full  settlement  and  discharge.  (Therasson 
v.  Peterson,  2  Keyes,  636.) 

The  order  should  be  affirmed,  with  ten  dollars  costs 
and  disbursements. 

Order  affirmed. 

[FIRST  DEPARTMENT,  GENERAL  TERM  at  New  York,  May  3,  1875. 
Davis,  Brady  and  Daniels,  Justices.] 
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AMANDA  O.  VAIL  and  others,  surviving  executors, 
&c.,  fls.  JOHN  W.  LANE. 

The  attorneys  for  the  plaintiffs  and  all  other  persons  connected  with  their  office 
left  the  same  at  h've  and  u  half  o'clock  P.M.,  and  the  office  was  closed  and 
locked  for  the  night.  Between  that  time  and  six  o'clock,  the  clerk  of  the 
defendant's  attorney  ciiinc  to  make  surv  ice  of  an  answer,  and  finding  the  office 
closed  and  locked,  he  procured  the  janitor  of  the  building  to  unlock  the 
door,  and  then  left  the  answer  on  the  table  of  the  managing  clerk ;  the  jan- 
itor having  no  authority  to  open  the  office  for  that  purpose.  Held,  that  such 
entry  of  the  clerk  was  irregular  and  unlawful ;  and  that  the  service  of  the 
answer  was  not  regular. 

APPEAL,  by  the  plaintiffs,  from  an   order  of  the 
Special  Term  setting  aside  a  judgment. 

Tracy,  Olmstead  &  Tracy,  for  the  appellants. 
R.  H.  Huntley,  for  the  respondent. 

By  the  Court,  DAVIS,  P.  J.  The  service  of  the  answer 
was  not  regular.  The  attorneys  for  the  appellants  and 
all  other  persons  connected  with  their  office,  had  left  the 
office  at  five  and  a  half  o'clock  P.M.,  and  the  office  was 
closed  and  locked  for  the  night.  Between  that  time  and 
six  o'clock,  the  clerk  of  the  defendant's  attorney  came 
to  make  service  of  tlie  answer,  but  finding  the  office 
closed  and  locked,  he  procured  the  janitor  of  the  build- 
ing to  unlock  the  door,  and  then  left  the  answer  on  the 
table  of  the  managing  clerk.  The  janitor  had  no  au- 
thority to  open  the  office  for  that  purpose.  His  act  in 
doing  so  was  that  of  the  clerk  who  procured  him,  and 
the  entry  of  the  clerk,  under  the  circumstances,  was 
irregular  and  unlawful. 

The  judgment  could  not,  therefore,  have  been  properly 
set  aside  for  irregularity.  It  does  not  appear  in  the 
papers  that  it  was  set  aside  on  that  ground  ;  and  there 
are  two  reasons  for  inferring  that  it  was  not.  Tin-  first 
is,  that  it  is  not  to  be  presumed  that  the  court  intended 
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to  uphold  a  service  so  manifestly  irregular  ;  the  second 
is,  that  no  costs  were  imposed  on  the  appellants,  as 
would  most  properly  li:i\«-  been  done  if  the  court  had 
held  the  judgment  to  have  been  irregular. 

We  must  presume,  therefore,  that  the  order  vacating 
the  judgment  was  granted  as  a  favor,  in  the  discretion 
of  the  court ;  and  that  the  respondent  was  not  charged 
with  costs,  as  is  usual  in  granting  such  favors,  because 
the  court  discovered  some  slight  acidity  of  practice  in 
thf  proceedings  of  the  plaintiff's  attorneys.  That  was 
a  legitimate  stimulant  to  the  exercise  of  judicial  discre- 
tion, and  this  court  is  not  to  be  called  upon  to  interfere 
with  its  exercise.  In  entering  the  order  below,  nothing 
has  been  done  but  to  set  aside  the  judgment.  Vitality 
has  not  been  given  to  the  irregular  service  of  the  answer, 
nor  leave  to  serve  anew.  The  order  should  therefore  be 
modified  by  giving  leave  to  re  serve  the  answer  as  of 
the  date  of  the  attempted  service,  so  far  as  affects  the 
date  of  the  issue,  with  leave  to  reply  to  the  answer  if 
necessary,  or  to  demur,  or  to  make  any  motion  in  respect 
of  the  answer  on  any  ground  except  the  regularity  of 
its  service ;  and  as  thus  modified  the  order  should  be 
affirmed,  without  costs  to  either  party. (a) 

Judgment  accordingly. 

[FmsT  DEPARTMENT,   GENERAL  TERM  at  New  York,  May  3,  1875. 
Davis,  Brady  and  Daniels,  Justices.] 

(a)  S.  C.,  briefly  reported,  4  Hun,  653. 
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BAXTER  vs.  THE  MISSOURI,  KANSAS  AND  TEXAS 
RAILWAY  COMPANY. 

Upon  an  order  requiring  a  debtor  of  the  defendant  to  appear  and  be  examined 
because  of  his  refusal  to  give,  the  certificate  specified  in  section  236  of  the 
Code  for  the  benefit  of  an  attaching  creditor,  the  debtor  can  state  the  char- 
acter in  which  he  holds  the  moneys,  and  the  manner  in  which  they  were 
obtained,  and  the  object  of  gathering  them  together.  But  this  should  be  the 
limit  of  the  examination. 

Whether  the  funds  ar^  held  under  a  trust,  and  whether  the  trust  is  valid  or 
not,  may  be  the  subject  of  investigation  in  another  mode. 

When  the  certificate  is  given,  unless  it  be  false,  the  proceeding  is  at  an  end ;  but 
a  refusal  to  give  it,  even  when  the  party  says  he  has  no  property  of  the 
debtor,  warrants  the  order  for  examination. 

The  creditor  is  not  bound  to  accept  the  statement,  and  may  pursue  the  remedy, 
subject  to  its  burdens,  if  any. 

APPEAL  by  L.  H.  Meyer,  from  an  order  made  at 
Special  Term,  directing  him  to  appear  and  be  ex- 
amined as  to  property  alleged  to  be  held  by  him  for  the 
benefit  of  the  defendant. 

John  E.  Burrill,  for  the  appellant. 
Coles  Morris,  for  the  plaintiff. 

By  the  Court,  BRADY,  J.  It  appears  that  the  appel- 
lant refused  to  give  the  certificate  contemplated  by  the 
Code,  §  236,  for  the  benefit  of  an  attaching  creditor. 
When  the  refusal  occurs,  the  creditor  is  entitled  to  an 
order  requiring  him  to  appear  and  be  examined.  On 
the  examination,  the  appellant  can  state  the  character 
in  which  he  holds  the  moneys  he  has  in  his  hands,  and 
the  manner  in  which  they  were  obtained,  and  the  object 
of  gathering  them  together.  This  would  be  the  limit 
of  the  examination.  Whether  the  funds  were  held 
under  a  trust,  and  whether  the  trust  was  valid  or 
not,  might  be  the  subject  of  investigation  in  another 
mode.  The  appellant  must  put  himself  upon  the  record 
correctly,  and  if  he  have  no  money  of  the  defendants 
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the  fact  will  appear ;  if  lie  have,  it  must  be  protected 
for  the  plaintiffs  benefit,  by  whose  diligence  it  has  been 
subjected  to  authority.  It  was  held  that  property  in- 
capable of  manual  delivery  to  the  sheriff  was  not  only 
that  which  from  its  nature  was  incapable  of  such  deliv- 
ery, but  that  which  has  become  so  from  its  peculiar  posi- 
tion, as  where  it  is  under  pledge  or  consignment  with 
advances  upon  it.  (Clarke  v.  Goodridge,  41  N.  Y,  Rep., 
210.)  Section  236  of  the  Code  applies  to  all  such  prop- 
erty. The  special  character  of  the  property  held  by  the 
appellant  may  preserve  it  from  the  plaintiffs  process, 
but  that  is,  as  already  suggested,  a  matter  for  a  differ- 
ent kind  of  consideration. 

In  this  proceeding,  when  the  certificate  is  given,  un- 
less false,  it  is  at  an  end,  (Reynolds  v.  Fislier,  48  Barb.y 
146 ;)  but  the  refusal,  even  when  the  party  says  he  has 
no  property  of  the  debtor,  warrants  the  order  for  exam- 
ination. (Ibid.) 

The  creditor  is  not  bound  to  accept  the  statement,  and 
may  pursue  the  remedy,  subject  to  its  burdens,  if  any. 
The  order  appealed  from  must  be  affirmed,  with  $10  costs 
and  disbursments.(a) 

Order  affirmed. 

[FIRST  DEPARTMENT,  GENERAL  TERM  at  New  York,  May  8,  1875. 
Daxia,  Brady  and  Daniels,  Justices.] 

(a)  S.  C.,  reported  briefly,  4  Hun,  630. 
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ASA  F.  MILLER  vs.  THE  NATIONAL  STEAMSHIP  Co. 

The  National  Steam  Navigation  Company,  preparatory  to  a  dissolution  of  that 
corporation,  transferred  all  its  property  to  two  liquidators,  under  the  pro- 
visions of  an  English  statute,  and  the  said  liquidators  transferred  all  of  said 
property  to  the  defendant,  on  the  16th  day  of  August,  1867 ;  and  on  that  day 
the  Navigation  Company  ceased  to  do  business,  and  commenced  to  wind  up 
its  affairs.  Such  transfer  was  made  substantially  upon  the  agreement  and 
condition  that  the  defendant  should  take  and  accept  such  property  subject  to 
the  rights  and  equities  therein  subsisting,  and  particularly  to  the  discharge 
of  the  several  liabilities  appearing  on  the  books,  papers  and  documents  of 
the  Navigation  Company,  and  to  all  other  liabilities  of  that  company  to  which 
the  said  property  was  then  subject;  and  would  bear,  pay  and  discharge,  in 
due  cour^,  the  several  liabilities  disclosed  in  said  books,  papers  and  docu- 
ments, and  all  other  debts,  if  any,  of  the  said  Navigation  Company,  and 
would  devote  and  apply  the  property  so  to  be  made  over  to  it  for  that  pur- 
pose. On  the  23d  of  June,  1868,  a  judgment  was  recovered  by  the  plain- 
tiff's assignor,  as  administratrix,  against  the  Navigation  Company  for  an 
injury  to  her  intestate,  caused  by  the  negligence  of  that  company  in  naviga- 
ting its  vessel,  on  the  24th  of  October,  1867.  In  an  action  brought  by  the 
plaintiff  to  enforce  that  judgment  against  the  defendant  on  the  ground  that 
it  had  assumed  to  pay  the  debts  and  liabilities  of  the  Navigation  Company : 

Held,  1.  That  the  liability  to  the  plaintiff's  assignor  for  an  injury  which  oc- 
curred to  her  intestate  on  the  24th  of  October,  1867,  could  not  appear  in  the 
books,  papers  and  documents  of  the  Navigation  Company  on  the  16th  of 
August  preceding,  and  was  not  then  a  debt  or  liability  of  that  company 
•which  was  or  could  be  assumed  by  the  defendant. 

2.  That  the  action  of  the  plaintiff's  assignor,  in  which  the  judgment  was  re- 
covered, was  brought  against  the  wrong  party.  That  the  defendant  being, 
at  the  time  when  the  injury  occurred,  the  owner  of  the  vessel  causing  the 
injury,  and  engaged  in  its  navigation,  the  alleged  wrongful  act  and  negligence 
were  its  own,  and  not  those  of  the  Navigation  Company,  the  corporation 
which  was  sued. 

8.  That  it  could  not  be  held  that  by  the  agreement  made  on  the  transfer  of  the 
property  the  defendant  bound  itself  to  pay  its  own  liabilities  that  might 
thereafter  spring  out  of  the  wrongful  acts  and  negligence  of  its  own  servants  ; 
nor  did  the  agreement  contemplate  or  provide  for  liabilities  of  that  kind 
which  might  be  asserted  by  actions  improperly  brought  against  the  Naviga- 
tion Company,  which  had  ceased  to  do  business,  and  was  existing  only  in 
the  process  of  winding  up  its  affairs. 

4.  That  the  agreement  did  not  embrace  the  judgment  in  question,  unless  it 
appeared  that  the  injury  happened  by  the  act  of  the  Navigation  Company, 
or  of  its  liquidators,  in  the  course  of  the  winding  up  of  its  affairs,  under  the 
statute  mentioned  therein. 

6.  That  it  not  being  shown  that  the  defendant  was  a  privy  to  the  suit  against 
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the  Navigation  Company,  ><>  that  the  judgment  therein  could  be    treated    as 
a  judgrneir  -'•!!',  the  dotVmlunt  was  not  bound,  nor  estopped  by  such 

judgment ;  and  that  the  complaint  was  properly  dismissed. 

APPEAL  by  the  plaintiff,  from  a  judgment  of  the 
Special  Term  dismissing  the  complaint. 

Henri/  Morrison,  for  the  appellant. 
John  Chetioood,  for  the  respondent. 

By  the  Court,  DAVIS,  P.  J.  This  appeal  is  taken 
from  a  judgment  dismissing  the  complaint,  witti  costs. 
The  papers  furnished  us  omit  the  judgment  roll,  and 
contain  nothing  but  the  bill  of  exceptions  and  notice  of 
appeal.  The  bill  of  exceptions  states  that  at  the  trial 
the  plaintiff  applied  and  had  leave  "  to  amend  his  com- 
plaint by  striking  out  such  matters  as  might  be  incon- 
sistent with  such  amendment,  and  by  inserting  instead 
thereof  allegations  that  the  defendant  and  the  National 
Steam  Navigation  Company  were  separate  and  distinct 
corporations,  and  that  the  defendant  accepted  the  Na- 
tional Steam  Navigation  Company's  property  with  a 
distinct  agreement  to  pay  the  last  mentioned  com- 
pany's debts  and  liabilities."  The  answer  of  the 
defendant  was  then  k'  so  amended  as  to  set  up  a  general 
denial  of  these  allegations."  The  action,  therefore,  upon 
the  amended  pleadings,  must  be  deemed  to  be  one  to 
enforce  in  favor  of  the  plaintiff  an  agreement,  alleged  to 
have  been  made  by  the  defendant  to  pay  the  debts  and 
liabilities  of  another  corporation,  in  consideration  of  the 
transfer  by  sucli  corporation  or  its  liquidators,  of  all  its 
property  to  the  defendant.  The  plaintiff  gave  evidence 
to  show  that  his  assignor,  on  the  23d  day  of  June,  1868, 
recovered  a  judgment  in  the  Superior  Court  of  the  city  of 
New  York,  againM  th.-  National  Steam  Navigation  Com- 
pany, for  $3,289.0.')  damages  and  costs,  on  which  an  exe- 
cution had  been  duly  issued  and  returned  unsatisfied. 
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The  judgment  roll  showed  that  the  recovery  was  for  an 
injury  to  the  intestate  of  the  plaintiffs  assignor,  which 
caused  the  death  of  such  intestate,  and  that  such  injury 
was  produced  by  the  wrongful  act  and  negligence  of  the 
National  Steam  Navigation  Company  in  the  navigation 
of  the  ship  Pennsylvania,  on  tlie  24t7i  day  of  October^ 
1867,  at  which  time,  it  was  alleged,  the  said  ship  be- 
longed to  that  company.  It  showed  also  that  the  Nav- 
igation Company  appeared',  and  by  its  answer  admitted 
its  own  incorporation,  and  that  a  collision  occurred  at 
the  time  mentioned  between  the  ship  Pennsylvania  and 
the  boat  on  which  the  intestate  was  injured;  but  put  in 
issue  the  ownership  of  the  Pennsylvania  and  all  other  al- 
legations of  the  complaint.  The  plaintiff  then  gave  evi- 
dence tending  to  show  that  the  defendant  in  this  action 
was  incorporated  under  the  laws  of  Great  Britain,  &c., 
on  the  1st  day  of  July,  1867,  by  the  name  of  "The 
Steamship  Company,  limited,"  and  that  on  the  8th  day 
of  August,  1867,  its  name  was  changed  to  "The  National 
Steamship  Company,  limited."  That  the  National 
Steam  Navigation  Company,  preparatory  to  a  dissolu- 
tion of  that  corporation,  transferred  all  its  property  to 
two  liquidators,  under  the  provisions  of  the  act  of  par- 
liament known  as  "The  Companies'  Act,  1862;"  and 
that  said  liquidators  transferred  all  of  said  property  to 
the  corporation  now  sued,  on  the  16th  day  of  August, 
1867,  and  on  that  day  the  Navigation  Company  ceased 
to  do  business,  and  commenced  to  wind  up  its  affairs  ; 
that  such  transfer  was  made  substantially  upon  the 
agreement  and  condition  that  the  National  Steamship 
Company  should  take  and  accept  such  real  and  per- 
sonal property,  subject  to  the  rights  and  equities  therein 
subsisting,  and  in  particular  to  the  discharge  of  the  sev- 
eral liabilities  appearing  on  the  books,  papers  and  doc- 
uments of  the  Navigation  Company,  and  to  all  other 
liabilities  of  the  last  named  company,  to  which  the  said 
real  and  personal  property  was  then  subject ;  and  would 
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bear,  pay  and  discharge,  in  due  course,  the  several  lia- 
bilities disclosed  in  said  books,  papers  and  documents 
aforesaid,  and  all  other  debts,  if  any,  of  the  said  Na- 
tional Steam  Navigation  Company,  and  would  devote 
and  apply  the  real  and  personal  property  so  to  be  made 
over  to  them  for  that  purpose.  It  is  of  course  apparent 
that  the  liability  to  the  plaintiff's  assignor  for  an  injury 
which  occurred  to  her  intestate  on  the  24th  of  October, 
1867,  did  not  appear  in  the  books,  papers  and  documents 
of  the  Steamship  Navigation  Company  on  the  16th  of 
August  preceding  ;  nor  was  it  then  a  debt  or  liability 
of  that  company  which  was  or  could  be  assumed  by  the 
present  defendant. 

In  fact  the  case  shows  that  the  action  of  the  plaintiff's 
assignor  was  brought  against  the  wrong  party.  When 
the  injury  occurred,  the  National  Steamship  Company 
was  the  owner  of  the  steamship  Pennsylvania,  engaged 
in  its  navigation,  and  the  alleged  wrongful  act  and  neg- 
ligence were  its  own,  and  not  those  of  the  corporation 
which  was  sued.  Neither  on  sound  law  nor  logic  can  it 
be  held  that  by  the  agreement  made  on  the  transfer  of 
the  property  the  defendant  bound  itself  to  pay  its  own 
liabilities  that  might  thereafter  spring  out  of  the  wrong- 
ful acts  and  negligence  of  its  own  servants;  nor  did 
the  agreement  contemplate  or  provide  for  liabilities  of 
that  kind  which  might  be  asserted  by  actions  improperly 
brought  against  the  company,  which  had  ceased  to  do 
business,  and  was  existing  only  in  the  process  of  wind- 
ing up  its  affairs. 

The  agreement  relied  upon  does  not,  therefore,  em- 
brace the  plaintiff's  judgment,  unless  it  appears  that  the 
injury  happened  by  the  act  of  the  Navigation  Company, 
or  of  its  liquidators,  in  the  course  of  the  winding  up  of 
its  affairs  under  the  act  referred  to.  That  does  not 
appear,  and  probably  could  not  be  made  to  appear  con- 
utly  with  truth,  because  the  Pennsylvania  had  ob- 
viously become  the  property  of  another  corporation 
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which  was  using  that  ship  for  its  own  purposes.  It  is 
not  shown  that  the  present  defendant  was  a  privy  to 
the  suit  against  the  former  company,  so  that  the  judg- 
ment can  either  in  law  or  equity  be  treated  as  a  judg- 
ment against  itself.  It  was  not  prosecuted ;  it  had,  so 
far  as  appears,  no  notice  of  the  suit,  and  it  had  no  oppor- 
tunity to  appear  and  defend,  and  the  action  was  not  one 
in  which  the  present  defendant  was  bound  to  respond  to 
the  defendant  in  that  suit,  on  the  ground  that  the  wrong 
for  which  the  action  was  brought  was  the  negligence  of 
the  former  and  not  of  the  latter.  A.,  who  is  improperly 
sued  for  B.'s  wrongs,  cannot  compel  B.  to  defend  or  be 
liable  for  the  result,  by  notice  that  he  is  sued  for  an  act 
for  which  B.  alone  is  liable.  Nor  can  a  plaintiff  sue  a 
party  not  liable  for  an  injury,  and  then  subject  the 
actual  wrongdoer  to  liability  for  the  result,  by  notice  of 
the  pendency  of  such  a  suit.  The  privity  essential  to 
charge  persons  not  parties  to  the  record,  and  which 
makes  notice  of  the  suit  an  estoppel  in  pals,  is  altogether 
lacking  in  the  supposed  cases.  As  the  defendant  was 
not  bound  to  defend  an  action  brought  against  the  Na- 
tional Steam  Navigation  Company  for  an  injury  com- 
mitted by  itself,  the  recovery  in  the  case  is  no  estoppel 
to  any  action  brought  against  itself  for  the  same  alleged 
wrong.  Nor  is  the  finding  of  the  jury,  in  that  case, 
that  the  defendant  therein  was  the  owner  or  navigator  of 
the  Pennsylvania  an  estoppel  on  that  question,  against 
the  present  defendant.  But  if  this  were  otherwise,  there 
is  a  failure  of  proof,  in  this  case  to  bring  it  within  the 
rules  governing  the  liability  of  privies. 

It  was  not  error  to  exclude  the  statement  of  the  agent, 
as  to  the  ownership  of  the  Pennsylvania.  To  make 
declarations  of  that  character  was  no  part  of  the  duties 
of  his  employment  by  the  defendant;  and  although  his 
a>-<-il.ion  that  the  National  Steam  Navigation  Company 
was  the  owner  of  the  Pennsylvania,  doubtless  led  to  the 
commencement  of  the  suit  against  the  wrong  party,  yet 
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it  does  not  establish  the  fact  asserted,  nor  charge  the 
present  defendant  with  the  judgment  in  that  case  by 
reason  of  its  falsity. 

We  think  the  complaint  was  properly  dismissed ;  and 
that  the  judgment  should  be  affirmed  with  costs. 

Judgment  affirmed,  (a) 

[FIRST   DEPARTMENT,   GENERAL  TERM  at  New  York,  May  8,  1875. 
Davis,  Brady  aiid  Daniels,  Justices.] 

(a)  S.  C.,  reported  briefly,  4  Hun,  654. 


JEREMIAH  S.  DEVLIN  and  another  vs.  JOHN  S. 
DEVLIN. 

An  injunction  restrained  the  defendant  from  using  the  plaintiffs  firm  name 
("  Devlin  &  Co.")  in  any  form  or  manner;  and  it  further  ordered  that  "the 
said  John  S.  Devlin  be  and  he  is  hereby  confined  —  whenever  the  word  Dev- 
lin appears  or  is  used  in  his  advertisements,  signs,  placards,  slips  or  other 
means  and  modes  of  making  known  his  business  or  place  of  business,  or 
offering  for  sale,  or  selling  his  goods,  &c. — to  his  own  proper  Christian, 
middle  and  surname  conjoined,  and  without  monograms,  signs  or  other 
devices  which  may  tend  to  mislead  or  induce  the  public  or  any  other  person 
as  aforesaid;  and  It  is  further  ordered  that  the  said  John  S.  Devlin  be  and 
he  hereby  is  confined  to  the  use  of  his  own  name,  John  S.  Devlin,  or  J.  S. 
Devlin,  without  the  use  of  any  monogram  containing  the  initials  J.  S.  or 
other  device  as  aforesaid  ;  but  nothing  herein  is  to  be  construed  or  inter- 
preted as  preventing  the  said  defendant  from  using  his  own  name  in  hia 
advertisements,  signs  or  placards."  It  was  not  alleged  that  the  firm  name 
"Devlin  &  Co."  had  been  used;  but  the  defendant  had  placed  upon  his  store 
a  sign  containing  his  own  name  (J.  S.  Devlin)  with  the  initials  "  J.  S."  so 
arranged  as  partially  to  conceal  them,  and  to  mislead  the  public,  and  induce 
them  to  suppose  the  defendant's  store  was  that  of  the  plaintiff's.  Held,  that 
this  was  a  breach  of  the  injunction. 

APPEAL  from  an  order  of  the  Special  Term,  ad- 
judging the  defendant  to  be  in  contempt  for  vio- 
lating an  injunction. 
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Walter  Edwards,  Jun.,  for  the  appellant. 
John  E.  Devlin,  for  the  respondent. 

By  tlie  Court,  DAVIS,  P.  J.  The  defendant  was 
manifestly  guilty  of  an  attempt,  by  use  of  the  long 
established  linn  name  of  the  plaintiffs,  to  attract 
custom  to  his  shop  by  deception  on  his  part.  There 
was  no  firm.  His  business  was  carried  on  by  himself 
without  a  partner,  and  the  assumption  of  the  firm  name 
of  the  plaintiffs  who  were  in  the  same  business,  was  not 
only  a  violation  of  their  rights,  but  a  criminal  misde- 
meanor under  the  statute.  Hence  the  injunction  of  the 
court  was  very  properly  granted.  The  injunction  re- 
strained the  defendant  from  using  the  firm  name  "Dev- 
lin &  Co."  in  any  form  or  manner,  and  it  further 
ordered  "that  the  said  John  S.  Devlin  be  and  he  is 
hereby  confined — whenever  the  word  'Devlin'  appears 
or  is  used  in  his  advertisements,  signs,  placards,  slips 
or  other  means  and  modes  of  making  known  his  busi- 
ness, or  place  of  business,  or  offering  for  sale  or 
selling  his  goods,  wares  and  merchandise  —  to  his 
own  proper  Christian,  middle  and  surname  conjoined, 
and  without  monograms,  signs  or  other  devices  which 
may  tend  to  mislead  or  induce  the  public  or  any 
other  person  as  aforesaid.  And  it  is  further  ordered 
that  the  said  John  S.  Devlin  be  and  he  hereby  is  con- 
fined to  the  use  of  his  own  name,  John  S.  Devlin,  or 
J.  S.  Devlin,  without  the  use  of  any  monogram  con- 
taining the  initials  J.  S.  or  other  device  as  aforesaid  ; 
but  nothing  herein  is  to  be  construed  or  interpreted  as 
preventing  the  said  defendant  from  using  his  own  name 
in  his  advertisements,  signs  or  placards."  It  is  not  as- 
serted that  the  firm  name  "Devlin  &  Co."  has  been 
used,  but  that  a  sign  which  contains  the  name  of  J.  S. 
Devlin  has  been  so  arranged  that  it  tends  to  mislead  and 
deceive  the  public,  in  a  manner  forbidden  by  the  injunc- 
tion. The  learned  justice  below  came  to  the  conclusion 
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that  that  was  the  intent  of  the  arrangement  of  the 
figures,  letters  and  words  of  the  sign.  "  The  inquiry  is, 
here,"  he  says  in  his  opinion,  "is  the  court  convinced 
that  the  present  sign  is  an  effort  to  continue,  with  a  less 
flagrant  use  of  means,  the  same  attempt."  It  seems 
to  us  obvious  that  this  was  the  true  question ;  because 
the  injunction,  which  was  in  i'ull  force,  restrained  the 
defendant  to  the  use  of  his  own  name  "  without  mono- 
grams, signs  or  other  devices  which  may  tend  to  mis- 
lead or  induce  the  public,"  &c.,  as  the  firm  name, 
"Devlin  &  Co."  was  held  to  have  done.  It  is  quite 
clear  to  us  that  the  object  of  the  defendant  in  preparing 
the  sign  now  complained  of  was  to  attract  and  fix  the 
public  eye  on  the  words  "Devlin's  Clothing."  The 
arrangement  of  the  letters  "  J.  S."  between  the  figures 
on  the  upper  line  of  the  sign  was  not  to  display  them  as 
the  initials  of  the  defendant  or  to  connect  them  with  the 
word  "Devlin,"  on  the  line  below,  but  to  disconnect 
and  partially  conceal  them,  so  that  the  casual  observer 
would  fail  to  notice  them  as  belonging  to  the  words 
below,  and  thereby  be  led  to  suppose  that  the  shop  of 
the  defendant  was  the  establishment  of  the  plaintiffs, 
long  and  well  known  as  "Devlin's  Clothing  Store."  The 
defendant  was  prohibited  by  the  injunction  from  using 
his  own  name  so  as  to  operate  on  the  public  as  a  decep- 
tion of  that  kind  ;  and  although  one  who  stopped  and 
can-full)''  studied  the  sign  might  observe  that  the  letters 
"  J.  S."  were  initials  of  the  name,  yet  less  careful  ob- 
servers might  easily  take  them  for  arbitrary  or  cabalistic 
signs  forming  no  part  of  the  name.  The  court  below  held 
that  the  latter  was  the  intent  of  the  defendant.  The 
ruling  certainly  sails  very  close  to  the  wind,  but  the  im- 
pre>sion  left  on  our  minds  as  to  the  intent  and  effect  of 
the  acts  of  defendant  is  in  the  same  direction.  It  was 
certainly  easy  for  the  defendant  to  have  obeyed  the 
injunction  strictly,  till  he  could  have  obtained  its  modi- 
fication or  dissolution.  But  he  chose  to  experiment 
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upon  it,  and  if  in  doing  so  he  has  stepped  over  the  for- 
bidden line,  he  has  only  himself  to  blame  for  the  conse- 
quences. We  think  the  order  appealed  from  should 
be  affirmed  with  $10  costs,  besides  disbursements.(a) 

Order  affirmed. 

[FIRST  DEPARTMENT,   GENERAL  TERM  at  New  York,  May  3,  1875. 
Dams,  Brady  and  Daniels,  Justices.] 

(a)  S.  (?.,  reported  briefly,  4  Ilun,  651. 


Matter  of  the  petition  of  HENRY  BAINBRIDGE  and 

others,  executors,  &c. 

Where  a  plaintiff  is  under  a  stay  of  proceedings,  at  the  time  of  his  death,  such 
stay  does  not  affect  his  representatives,  so  as  to  prevent  a  motion  by  them 
to  revive  and  continue  ihe  action. 

And  unless  such  motion  be  made  within  a  year,  as  required  by  §  121  of  the 
Code,  it  will  be  barred. 

APPEAL  by  the  defendants  in  an  action  brought  by 
Richard  Bainbridge,  now  deceased,  in  his  lifetime, 
against  Charles  P.  Livermore  and  others,  from  an  order 
made  at  a  Special  Term,  granting  a  motion  made  by 
Henry  Bainbridge  and  another,  executors  of  said  Rich- 
ard Bainbridge,  for  leave  to  revive  and  continue  the 
action,  &c. 

The  action  in  question  was  commenced  in  November, 
1864,  to  recover  damages  for  the  alleged  illegal  sale  of 
the  plaintiff's  stocks,  gold  and  other  securities.  In  an 
action  commenced  the  year  previous,  by  Livermore  and 
his  associates,  against  said  Richard  Bainbridge,  the  lat- 
ter, in  his  answer,  set  up  as  a  defence,  that  the  plaintiff 
had  wrongfully  sold  his  stocks.  That  action  was  re- 
ferred. When  this  action  came  on  to  be  tried,  at  the 
circuit,  before  a  jury,  on  the  18th  of  March,  1870,  Liv- 
ermore £  Co.  applied  to  the  court  for  a  stay  of  proceed- 
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ings,  on  the  ground  that  all  the  issues  embraced  in  both 
actions  could  be  tried  in  one ;  and  that  the  defendant 
Bainhridue,  it'  entitled  to  affirmative  relief,  could  have 
it  as  a  defendant,  as  well  as  if  he  were  a  plaintiff.  An 
order  was  thereupon  entered  staying  all  proceedings  in 
this  action  till  the  other  should  be  tried. 

The  case  was  tried,  and  resulted  in  a  long  contest,  in 
which  the  other  side  tried,  first,  to  prevent  Bainbridge 
from  obtaining  affirmative  relief,  on  questions  of  plead- 
ing, and  then,  upon  his  death,  contested  the  right  of  the 
petitioners  to  revive  that  action.  (See  Livermore  v. 
Buinlridge,  49  N.  T".,  125.)  In  that  action  the  execu- 
tors of  Bainbridge  obtained  a  judgment  for  8120,000; 
which  judgment  was  set  aside,  by  an  order  made  at  a 
Special  Term. 

Richard  Bainbridge  died  on  the  23d  of  July,  1871. 
The  proceedings  in  the  action  in  which  he  was  defen- 
dant, and  Livermore,  Clews  &  Co.  plaintiffs,  were  not 
terminated  until  the  summer  of  1874.  During  all  this 
time  the  proceedings  in  this  action  were  stayed  by  the 
order  of  March  18,  1870. 

This  application  was  made  to  the  court  to  vacate  the 
stay  of  proceedings,  and  for  leave  to  the  petitioners,  the 
executors  of  the  will  of  said  Richard  Bainbridge,  de- 
ceased, to  continue  the  action,  and  for  other  incidental 
relief. 

E.  P.  Wheeler,  for  the  appellant. 
Robert  Sewell,  for  the  respondents. 

By  the  Court,  BRADY,  J.  The  application  to  revive 
the  action  commenced  by  Richard  Bainbridge  against 
Charles  F.  Livermore  and  others,  on  account  of  the 
death  of  the  plaintiff,  was  not  made  for  several  years 
after  the  death  occurred.  The  plaintiff  was  under  a 
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stay  of  proceedings,  it  is  true,  but  that  stay  did  not 
affect  his  representatives. 

The  revival  of  the  action  was  not  a  proceeding  con- 
templated by,  or  embraced  in,  the  stay.  It  cannot  be 
regarded  as  a  proceeding  other  than  to  prevent  the 
abatement  of  the  action.  It  is  one  of  the  modes  pro- 
vided for  that  purpose.  The  authorities  are  a  unit  on 
the  necessity  of  making  the  motion  to  revive  within  the 
year,  under  section  121  of  the  Code.  (Allen  v.  Walter, 
10  Abb.,  379.  Matter  of  Bonisdorff  v.  Lord,  41  Barh., 
211.  Coon  v.  Knapp,  13  How.,  175.  Gordon  v.  Ster- 
ling, Id.,  405.  Greene  v.  Bates,  7  How.,  296.)  The  stay, 
for  the  reason  assigned,  did  not  prevent  the  running  of 
the  time.  Indeed- the  running  of  the  time  against  the 
personal  representatives  is  a  reason  why  the  stay  should 
not  be  regarded  as  affecting  their  remedy  to  have  the 
action  revived.  The  petitioners'  course  is  by  supple- 
mental complaint. 

The  order  made  must  be  reversed,  therefore,  with  $10 
costs  and  disbursements  to  abide  event,  (a) 

Order  reversed. 

[FIRST  DEPARTMENT,  GENERAL  TERM  at  New  York,   May  3,   1875. 
Dams,  Brady  and  Daniels,  Justices.] 

(a)  8.  C.,  reported  briefly,  4  Sun,  674. 


Matter   of   the   petition  of    the  NEW    YORK    BRIDGE 
COMPANY  to  acquire  land,  &c. 

"Where,  upon  an  application  by  a  corporation,  under  the  general  railroad  act, 
to  acquire  land  for  its  purposes,  a  petition,  full  and  complete  in  its  state- 
ments, and  containing  all  the  requisite  averments,  is  presented  by  the  appli- 
cants, the  fact  that  owners  appear  and  show  cause,  denying  some  of  the 
allegations  in  the  petition,  and  objecting  to  the  legality  of  the  proceedings, 
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does  not  create  i"ti.->  which  render  it  obligatory  upon  the  petitioners  to 
prove  the  facts  alleged  in  tin-  petition. 

Tin-  fifteenth  set-lion  of  that  act  puts  ii]ion  tlie  owner  of  the  land  the  bur- 
den of  proving,  and  \<\  .t---.-d  evidence,  that  the  facts  alleged  in  the  petition 
arc  not  true.  An  atiidax  it  or  answer  i-  n  a  Mitiicient  for  that  purpose. 

If,  on  the  day  of  r-howing  cause,  no  testimony  is  ^ivt-n  or  offered,  showing  the 
facts  -et  forth  in  tin-  ii.-tition  to  be  untrue,  nn  order  inav  properly  be  made, 
appointing  foiniuis.-ioners  of  appraisal,  without  further  proof  of  them  than 
that  pre-eiited  by  the  petition. 

Under  the  j.m\  i-i  ,n-  of  the  act  incorporating  the  New  York  Bridge  Company, 
(L>iu:i  <>f  ]867,  chap.  S'.t'.i.)  it  is  not  necessary  for  such  company  to  serve  no- 
upon  tlie  actual  occupants  of  land  over  or  upon  which  the  bridge  is  to 
extend  or  rest,  in  accordance  with  the  provisions  of  section  twenty-two  of  the 
general  railroad  act ;  and  the  omission  to  give  such  notices  is  not  a  jurisdio 
tional  tl> 

Section  twenty  six  of  the  general  railroad  act,  which  provides  that  if  any 
title  or  interest  in  real  estate  required  by  any  company  shall  be  vested  in 
any  trustee  not  authorized  to  sell,  relea-e  or  convey,  or  in  any  infant,  idiot 
or  person  of  unsound  mind,  the  Supreme  Court  shall  have  power  to  authorize 
such  trustee,  or  the  general  guardian  or  committee,  to  sell  and  convey  the 
same,  was  designed  to  enable  the  trustee,  guardian  or  committee  to  move  in 
order  to  acquire  the  power  to  contract  or  agree  for  the  sale  of  the  land ;  and 
is  not  compulsory  upon  the  railroad  company. 

itutes  passed  in  1867  and  1869  the  bridge  across  the  East  river,  between 
.New  York  and  Brooklyn,  was  required  to  be  completed  on  or  before  the  first 
day  of  June,  1S74.  On  the  fifth  day  of  June,  1S74,  four  days  after  the  expi- 
ration of  the  limit,  the  legislature  passed  an  act  providing  for  the  completion 
of  the  bridge,  and  authorizing  the  cities  of  New  York  and  Brooklyn,  by  the 
of  bonds,  to  pay  moneys,  during  the  years  1874  and  1875,  towards  that 
object.  J]t-!,l,  that  this  was  not  only  a  legislative  waiver  of  the  limit  pre- 
viously declared,  but  an  extension  of  the  time  during  which  the  bridge  should 
be  fini.-hi-d. 

The  provisions  of  the  first  section  of  said  act  of  June,  1874,  declaring  that  when 
the  cities  above  named  should  accept  the  provisions  of  the  third  section,  and 
when  the  owners  of  two  thirds  of  the  private  stock  of  the  bridge  company 
should  accept  the  provisions  of  the  second  section,  then  and  thenceforth  the 
board  of  directors  of  the  company  should  consist  of  tv.enty  members,  to  be 
appointed,  eight  by  the  mayor  and  comptroller  of  each  of  said  cities,  <kc.,  is 
not  a  condition  precedent  controlling  the  effect  of  the  act  as  a  legislative 
waiver  of  the  limit,  or  extension  of  the  time  of  performance.  Such  waiver 
was  absolute  and  unconditional. 

APPEAL  from  an  order  appointing  commissioners 
of  appraisal.    (8.  C.,  reported  briefly,  4  Hun,  635.) 
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Edgar  M.  Culler^  for  the  company. 
W.  F.  SJiepard,  for  the  appellants. 

By  the  Court,  BRADY,  J.  The  petitioner  was  incor- 
porated, by  chapter  :}'.)!)  of  the  Laws  of  1867,  for  the  pur- 
pose of  construrt.ing  a  bridge  between  the  cities  of  New 
York  and  Brooklyn,  provided  the  bridge  was  completed 
and  opened  to  public  use  on  or  before  the  first  of 
June,  1870. 

The  bridge  was  to  commence  at  or  near  the  junction 
of  .Main  and  Fulton  streets  in  the  city  of  Brooklyn,  and 
to  be  so  constructed  as  to  cross  the  river,  as  directly  as 
possible,  to  some  point  at  or  below  Chatham  Square,  not 
south  of  the  junction  of  Nassau  and  Chatham  streets,  in 
the  city  of  New  York.  By  the  provisions  of  the  same 
act  the  petitioner,  in  case  of  its  inability  to  purchase  the 
necessary  land,  was  authorized  to  acquire  the  same  by 
the  proceedings  prescribed  by  the  general  railroad  act 
for  the  acquisition  of  land  by  railroad  companies.  The 
time  within  which  the  bridge  was  to  be  completed  was, 
by  chapter  twenty-six  of  the  Laws  of  1869,  extended  to 
June  1,  1874;  and  by  section  three  of  chapter  601  of  the 
Laws  of  1874,  a  provision  was  made  for  the  purpose  of 
completing  the  same,  and  the  cities  of  New  York  and 
Brooklyn  were  authorized,  in  addition  to  the  amount 
•which  had  then  been  subscribed,  to  issue  bonds  and  to 
provide  and  to  pay  to  the  petitioner  as  follows :  the  city 
of  New  Y"ork,  the  sum  of  $500,000  in  each  of  the  years 
1874  and  1875,  and  the  city  of  Brooklyn  81,000,000  in 
each  of  said  years  and  1875,  for  which  sum  each  was  to 
be  invested  with  the  stock  of  the  petitioner  equal  in 
amount  to  such  sum  paid. 

This  act  was  passed  on  the  5th  of  June,  1874.  The 
petition  contained  all  the  necessary  averments  to  com- 
ply with  the  requisitions  of  the  statutes  relating  to  such 
applications.  It  appeared  from  them  that  the  lands 
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devis»d  were  (1,  'vi-ed  by  a  t"stator  to  a  trustee  merely 

to  lease  the  same,  and  from  the  rents  to  pay  an  annuity 

.\  ()(><)  to  the  testator's  widow  during  life.  and,  after 

certain  payments,  to  ]>ay  the  >nrplus  to  his  three  daugh- 

ters ;    the  will   providing  that   after   the   death  of   the 

\v,  the  three  children  should  each  share  one-third  of 

i  tor's  property  for  life,  with  the  remainder  in 

0  the  children  of  his  daughters,  absolutely. 

It  appeared,  further,  that  all  of  the  children  had  been 
married  and  had  issue;  and  that  such  issue  were  living 
and  all  infants  under  the  age  of  twenty-one  years. 

The  statements  in  these  respects  were  full  and  com- 
plete. On  the  presentation  of  the  petition  all  the  in- 
fants appeared  by  a  guardian  o/l  litf-m,  the  daughters 
of  the  testator  and  mothers  of  the  infants  appeared  by 
attorney  and  counsel,  and  the  trustee  also  appeared. 
The  infants  submitted  their  rights  to  the  protection  of 
the  court,  and  the  adults  showed  cause,  denying  some 
of  the  allegations  in  the  petition,  and  presenting  a  series 
of  objections  to  the  legality  of  the  proceedings  adopted, 
both  in  form  and  substance.  No  testimony  was  given 
or  offered  on  either  side.  It  is  supposed  by  the  appel- 
lants that  such  denials  and  answers  created  issues 
which  rendered  it  obligatory  upon  the  petitioners  to 
prove  the  facts  alleged  by  them  in  the  petition  ;  but 
this  is  an  erroneous  view  of  the  statute. 

The  fifteenth  section  of  the  railroad  act  (Laws  1850, 
p.  211,)  put  upon  the  owner  of  the  land  the  burden  of 
proving,  and  by  legal  evidence,  that  the  facts  alleged  in 
the  petition  are  not  true.  And  an  affidavit  or  answer  is 
not  sufficient  for  that  purpose.  (Buffalo  and  State  Line 
H.  R.  Co.  v.  Reynolds  and  wife,  6  How.  Pr.  Rep.,  96.) 

The  decision  rests  upon  the  language  of  the  statute, 
which  provides  that  all  persons  whose  estates  or  inter- 
ests are  to  be  affected  by  the  proceedings  may  show 
can--  against  granting  the  prayer  of  the  petition,  and 
11  may  disprove  any  of  the  facts  alleged  in  it,"  &c. 
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The  result  of  the  application  of  the  rule  thus  declared 
is  that  there  was  no  proof  showing  the  facts  set  forth  in 
the  petition  to  be  untrue,  and  that  the  order  of  the  court, 
made  without  furl  her  proof  of  them  than  that  presented 
by  the  petition,  was  correctly  made. 

It  was  also  urged  by  the  respondents  that  no  notice 
having  been  given  to  the  actual  occupants  of  the  land. 
over  or  upon  which  the  bridge  \v;ts  to  extend  or  rest,  in 
accordance  with  the  provisions  of  section  twenty-two 
of  the  general  railroad  act,  (supra,)  aud  which,  in  refer- 
ence to  the  locality  or  route  of  a  railroad,  requires  that 
such  notice  shall  be  given,  there  was  a  jurisdictional 
defect,  and  the  court  could  not  proceed  further  in  the 
matter.  It  will  be  seen,  however,  in  reference  to  the  act 
incorporating  the  petitioner  (section  11)  that  although 
the  special  proceedings  to  acquire  land  shall  be  in  ac- 
cordance with  the  provisions  of  the  general  railroad  act, 
and  such  act  and  the  acts  amendatory  of  it  are  made  ap- 
plicable, as  far  as  may  be,  in  like  manner  as  if  they 
were  named  in  the  act  of  incorporation,  yet  it  is  ex- 
pressly provided  that  such  modifications  may  be  made 
in  the  formal  part  of  the  proceedings,  in  order  to  apply 
the  same  to  the  petitioners,  instead  of  a  railroad  corpo- 
ration, as  shall  be  approved  of  by  the  Supreme  Court. 

And  it  is  further  provided  that  the  court  may  make 
such  orders  and  regulations,  as  to  the  mode  and  manner 
of  conducting  the  proceedings,  and  all  things  relating 
thereto,  as  it  may  deem  proper,  so  as  to  effectuate  and 
make  the  same  valid  for  acquiring  title  to  such  real 
estate.  These  provisions  were  induced  by  the  difference 
between  the  thing  to  be  done,  the  work  to  be  accom- 
plished, and  the  object  in  view,  which  was  the  construc- 
tion of  a  bridge  across  a  navigable  river,  and  the  laying 
out  and  making  a  railroad  track  —  a  work  conlined 
chiefly  to  the  land  —  to  give,  in  other  words,  to  the  Su- 
preme Court,  mutatis  mutandis,  the  power  of  departing 
from  the  strict  letter  of  the  general  railroad  act  in 
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requirements  which  were  not  designed  to  apply  to  the 
petitioner  in  proceedings  of  this  character,  or  to  the  pre- 
liminaries which  would  be  demanded  of  a  railroad  com- 
pany, under  the  general  railroad  law. 

For  this  reason,  we  think  the  court  at  Special  Term 
was  not  without  jurisdiction  because  the  notices  men- 
tioned were  not  served,  it  being  our  judgment  that  the 
service  of  them  on  the  part  of  the  petitioner  was  not 
necessary,  under  the  provisions  of  the  act  of  incorpo- 
ration. 

It  was  also  urged  against  the  petitioner  that  under  the 
provisions  of  section  twenty- six  of  the  general  railroad 
law,  (* ?//?;•«,)  it  was  the  duty  of  its  officers  to  appty  for 
the  appointment  of  some  person  with  whom  an  agree- 
ment could  be  made  for  the  purchase  of  the  land  de- 
sired. It  will  be  found,  upon  examination,  however, 
that  the  provision  of  the  section  mentioned  is  for  the 
benefit  of  the  trustee  and  infant  or  idiot  owner  of  the 
land,  and  not  compulsory  upon  the  railroad  company. 
It  provides  that  if  any  title  or  interest  in  real  estate, 
required  by  any  company  formed  under  the  act,  shall 
In-  voted  in  any  trustee  not  authorized  to  sell,  release 
and  convey  the  same,  or  in  any  infant,  idiot  or  person 
of  unsound  mind,  the  Supreme  Court  shall  have  power, 
by  a  summary  proceeding  or  petition,  to  authorize  and 
empower  such  trustee,  or  the  general  guardian  or  com- 
mittee of  such  infant,  idiot  or  person  of  unsound  mind, 
to  sell  a*nd  convey  the  same,  on  such  terms  as  may  be 
just,  &c. 

It  is  very  clear  that  these  provisions  are  designed  to 
enable  the  trustee,  guardian  or  committee  to  move,  in 
order  to  acquire  the  power  to  contract  or  agree  for  the 
sale  of  the  land,  under  the  supervising  power  of  the 
court,  for  the  exercise  of  which  provision  is  also  made 
in  the  section. 

It  is  to  enable  them  to  avoid  the  consequences  of  the 
appointment  of  a  commission  and  the  doubtful  result  of 
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appraisal,  in  cases  where,  if  a  i'air  price  can  be  obtained 
by  agreement,  it  may  be  secured  for  the  owner.  When 
the  estate  is  in  the  hands  of  trustees,  or  situate  as  con- 
templated by  this  section,  the  compulsory  mode  is  pre- 
scribed by  section  two  of  the  act  of  1857  (Laws  of  18f>7, 
p.  871),  amendatory  of  the  general  railroad  act  of  1850, 
(supra. ) 

It  provides  that  when  there  shall  be  one  or  more  of 
the  estates  enumerated  in  article  one  of  title  two  of 
chapter  one  of  the  second  part  of  the  Revised  Statutes, 
entitled  "Of  the  creation  and  division  of  estates"  in  any 
land  required  by  any  railroad  company  for  the  purpose 
of  its  incorporation,  such  company  may  acquire  such, 
estate  and  land  by  means  of  the  special  proceedings 
authorized  by  the  act  thereby  amended.  It  further 
provides  for  the  statements  to  be  contained  in  the  peti- 
tion, in  addition  to  those  required  by  the  act  thus 
amended,  and  demands  such  abundance  and  accuracy 
of  detail  as  will  enable  the  court  to  appreciate  the  charac- 
ter of  the  <'Mate,  and  the  persons  interested  in  it,  and 
provides,  also,  by  the  appointment  of  proper  persons, 
attorneys  or  officers  of  the  court,  for  the  protection 
of  the  interest  of  such  persons,  not  only  before  the  ap- 
praisal is  made,  but  subsequent  thereto. 

The  estate,  a  part  of  which  is  sought  by  the  proceed- 
ings herein,  is  embraced  within  the  provisions  of  the 
Revised  Statutes  mentioned,  and  the  petition  presented 
contains,  therefore,  a  statement  in  detail  of  the  estate, 
its  creation  and  the  jtersons  interested  in  it  for  life  and 
in  fee. 

The  objection  urged,  and  now  considered,  cannot 
avail  the  respondents,  t  lien-fore.  It  is  not  well  taken. 

It  was  also  objected  that  the  power  of  the  petitioner 
to  finish  the  bridge  had  erased,  even  if  the  petitioner's 
corporate  existence  had  not  been  terminated  by  the  lim- 
its of  the  charter.  And  this  objection  rests  on  the  pro- 
visions of  the  statutes  of  fSOT  and  1869,  (supra,)  to  the 
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effect  that  the  bridge  must  !>••  completed  on  or  before  the 
1st  of  June,  1874.  The  an>wer  to  tliis  is,  as  we  have 
seen,  that  on  tlu1  5th  of  .June,  1874,  and  four  days  after 
the  expiration  of  ihe  limit,  the  legislature  passed  an  act 
providing  for  the  completion  of  the  bridge,  and  author- 
ized tlie  cities  of  New  York  and  Brooklyn,  by  th'>  issiio 
of  bonds,  to  pay  moneys  during  the  years  1874  and  1S7£ 
towards  that  objt  ct. 

This  was  not  only  a  legislative  waiver  of  the  limit  pre 
viously  declared,  but  an  extension  of  the  time  within 
which  the  bridge  should  be  finished.  The  provisions  oi 
the  first  section,  declaring  that  when  the  cities  of  New 
York  and  Brooklyn  should  accept  the  provisions  of  the 
third  section,  and  when  the  owners  of  two-thirds  of  the 
private  stock  of  the  New  York  Bridge  Company  should 
accept  the  provisions  of  the  second  section,  then  and 
thenceforth  the  board  of  directors  of  the  company 
should  consist  of  twenty  members,  to  be  appointed, 
eight  by  the  mayor  and  comptroller  of  each  of  said 
cities,  &c.,  is  not  a  condition  precedent,  controlling  the 
effect  of  the  act  as  a  legislative  waiver  of  the  limit,  or 
nsionof  the  time  of  performance.  These  provisions 
relate  to  the  organization  of  the  board  of  directors,  and 
their  authority  to  purchase  from  any  private  stock- 
holder his  rights,  on  his  giving  his  assent  to  the  act  by 
an  instrument  in  writing,  &c. 

The  condition  relates  to  the  appointment  of  the  di- 
rectors in  the  manner  stated  in  the  act,  and  which  cannot 
be  accomplished  until,  as  contemplated,  the  acceptance 
of  the  provisions  of  section  three,  relating  to  the  issue 
of  bonds  for  the  amounts  therein  named,  and  the  accept- 
ance by  two-thirds  of  the  owners  of  the  private  stock, 
of  the  provisions  of  section  two. 

The  completion  of  the  bridge  is  not  made  by  the  act 
dependent  upon  such  acceptance  The  design  of  the 
statute  was  to  give  the  cities  of  New  York  and  Brook- 
lyn the  right  to  appoint  eight  directors,  each,  of  the 
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board,  and  thus  to  have  some  control,  respectively,  of  the 
operations  of  the  company  and  of  the  appropriation  of 
the  moneys  to  he  paid  hy  them  respectively,  by  a  repre- 
sentation in  the  board  to  guard  the  rights  of  the  munici- 
palities whose  fluids  were  to  be  invested  in  the  enter; 
There  is  nothing,  therefore,  in  the  objection  considered. 
There  was  no  condition  imposed  upon  the  right  .to  finish 
the  bridge  by  priyate  aoce>sions  of  money  in  case  the 
cities  of  Xe\v  York  and  Brooklyn  declined  to  pay  what 
was  contemplated.  The  waiver  of  the  forfeiture  was 
not  conditional.  It  was  absolute  and  unconditional. 
(The  People,  v.  TJie  President  &c.  of  the  Manhattan 
Co.,  9  Wen d.,  380,  381.) 

The  objection  that  the  map  and  survey  required  by 
the  general  railroad  act  was  not  filed  in  the  clerk's  office, 
was  not  well  taken,  because  section  3,  of  chapter  560  of 
the  Laws  of  1871,  directs  that  it  be  filed  in  the  register's 
office. 

The  objection  to  the  manner  of  service  of  notice  of  the 
proceeding  upon  one  of  the  infants,  if  it  had  any  merit, 
has  been  removed.  She  has  appeared,  and,  on  her  own 
application,  she  being  over  fourteen  years  of  age,  a 
guardian  was  appointed  to  appear  for  her.  He  did  so, 
and  that  circumstance  gave  the  court  jurisdiction. 

These  views  cover  the  considerations  pressed  upon  the 
argument  and  stated  upon  the  points,  except  the  propo- 
sition that  the  act  of  1874,  so  far  as  it  relates  to  the  issue 
of  bonds,  is,  under  the  provisions  of  the  constitution, 
void,  because  no  city  can  "give  any  money  or  property, 
or  loan  its  money  or  credit,  to  or  in  aid  of  any  indi- 
vidual, association  or  corporation." 

It  has  not  been  deemed  necessary  to  consider  this 
point,  inasmuch  as  the  right  to  issue  bonds  is  not  in- 
volved in  this  controversy,  and  because  the  subject  to 
which  it  is  allied,  herein,  namely,  the  waiver  of  the  for- 
feiture depends  upon  the  act  of  the  legislature,  and  on 
no  particular  part  of  it. 
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It  is  the  passage  of  an  act  after  the  time  limited  for 
performance,  indicating  plainly  that  the  conditions  of 
previous  acts  upon  the  subject  should  not  prevail. 

Forfeitures  are  not  favored  by  the  courts,  as  shown 
by  the  case  in  9  Wendell,  (supra,}  and  the  authorities 
therein  cited  ;  and  the  magnitude  and  importance  of  the 
enterprise  to  which  this  matter  relates,  and  the  private 
interests  involved,  are  too  great  to  be  abandoned  on  any 
other  than  an  unmistakable  intention  on  the  part  of  the 
legislature  to  destroy  it. 

The  order  should  be  affirmed. 

Order  affirmed. 

[FIRST  DEPARTMENT,  GENERAL  TERM  at  New  York,  May  3,  1875. 
Davis,  Brady  and  Daniels,  Justices.] 


THE  UNITED  STATES  vs.  GRAFF. 

An  action,  by  the  United  States,  for  the  recovery  of  a  sum  of  money  claimed 
to  be  due  and  owing  to  the  plaintiff,  for  unpaid  duties  upon  imported  goods, 
may  be  brought  in  a  state  court. 

The  primary  object  of  such  an  action  is  not  simply  to  execute  the  laws  of  the 
United  States,  but  to  collect  a  debt  by  enforcing  an  obligation  due  to  it. 

And  in  that  class  of  cases,  the  United  States,  as  a  body  politic,  can  maintain, 
an  action  in  a  state  court,  in  the  same  manner  as  other  states  and  sovereign- 
ties may  sue. 

In  the  affidavit  upon  which  an  attachment,  in  such  an  action,  was  issued,  it 
was  stated  that  the  defendant  had  "  imported  and  brought  into  the  United 
States,  at  the  port  of  New  York,"  the  goods  upon  which  the  duties  had 
accrued.  Held,  that  these  words  amounted  to  an  allegation  of  an  importa- 
tion of  the  goods  by  the  defendant,  complete  in  its  nature,  with  the  control 
and  possession  of  the  property  actually  in  him. 

Held,  also,  that  by  importing  the  goods,  the  defendant  had  become  indebted  to 
the  plaintiff  for  the  amount  of  the  duties  ;  and  that  the  law  would  infer  that 
he  intended  and  promised  to  pay  the  same. 

JI'i'l,   further,  that  to  enforce  that  liability  an  attachment  might  be  issued. 

A  former  action  for  the  same  cause,  commenced  in  another  court,  is  no  bar  to 
a  .-ui>-i-i|Ufiit  one,  where  it  appears  that  no  process  was  ever  served  in  such 
former  action,  upon  the  defendant,  and  hence  the  court  acquired  no  juri.sdi<> 
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tion  over  the  person ;  and  that  the  attachment  against  property,  issued 
therein,  has  been  vacated. 

It  is  the  duty  of  a  sheriff,  acting  under  an  attachment,  to  attach  the  real  and 
personal  estate  of  the  debtor.  And  that  can  onl}-  be  done  by  taking  it  into 
his  custody,  where  the  property  is  tangible  in  its  character. 

Hence,  an  order  directing  a  sheriff,  under  an  attachment,  to  open  a  safe  and 
tin  box  containing  the  property  and  securities  of  the  defendant,  on  deposit 
in  a  trust  company,  and  to  take  therefrom  and  safely  keep  the  property  and 
evidences  of  debt,  liable  to  attachment,  found  therein,  is  not  improper. 

Such  safe  and  box  are  not  within  the  protection  which  the  law  affords  to  a 
debtor's  dwelling  house,  against  an  officer  acting  under  civil  process.  They 
are  simply  places  of  deposit  and  safe  keeping,  which  the  sheriff  may  enter 
to  make  the  seizure  required  by  law,  in  the  execution  of  the  process. 

An  order  directing  the  exclusion  of  the  counsel  and  agents  of  each  party,  at 
the  time  of  the  opening  of  a  safe  containing  the  property  and  securities  of 
the  defendant,  by  the  sheriff,  is  a  prsper  exercise  of  the  discretion  of  the 
court. 

THE  defendant  appeals  from  so  much  of  the  order 
made  by  the  Special  Term  at  Chambers  as  denied 
his  motion  to  vacate  an  attachment  issued  against  his 
property  in  this  action,  and  directed  the  sheriff  to  open 
a  safe  of  the  Mercantile  Trust  Company,  and  a  tin  box, 
in  which  it  was  claimed  he  had  property  and  securities 
on  deposit.  The  Mercantile  Trust  Company  appeals 
from  so  much  of  such  order  as  directs  the  sheriff  to 
open  the  safe  and  tin  box  and  take  from  them,  and 
keep,  the  property  and  evidences  of  debt  liable  to  at- 
tachment found  therein ;  arid  the  plaintiff  appeals  from 
the  part  of  the  order  directing  the  exclusion  of  counsel 
and  agents  of  each  party,  at  the  time  of  opening  such 
safe,  by  the  sheriff.  (S.  C.,  briefly  reported,  4  ffun, 
634.) 

S.  O.  Clarke,  for  the  defendant. 
Alexander  &  Green,  for  the  Trust  Company. 
Edmund  H.  Smith,  for  plaintiff. 

By  the  Court,  DANIELS,  J.     This  action  was  brought 
for  the  recovery  of  a  sum  of  money  claimed  to  be  due 
VOL.  LXVII.  20 
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and  owing  to  the  plaintiff  for  duties  unpaid  on  silks 
imported  from  a  foreign  country  into  the  United  States, 
by  the  defendant.  It  was  strenuously  insisted,  in  sup- 
port of  his  appeal,  that  the  court  had  no  jurisdiction 
over  the  case,  by  reason  of  its  supposed  want  of  au- 
thority to  enforce  the  laws  of  the  government  of  the 
United  States.  How  far  such  an  objection  should  be 
allowed  to  extend  it  is  not  necessary  to  determine  in 
this  case.  For,  the  primary  object  of  this  action  is  not 
simply  to  execute  the  laws  of  the  United  States,  but  to 
collect  a  debt  by  enforcing  an  obligation  due  to  it.  And 
in  that  class  of  cases  the  United  States,  as  a  body 
politic,  can  certainly  maintain  an  action  in  this  court, 
the  same  as  other  states  and  sovereignties  may.  (Dela- 
field  v.  State  of  Illinois,  26  Wend.,  192.  2  Hill,  159. 
United  States  v.  Dodge,  14  John.,  95.  Same  v.  White, 
2  Hill,  59.  Stale  of  Michigan  v.  Phcznix  Bank,  33 
N.  T.,  9.)  Under  the  rule  which  these  authorities 
maintain,  no  reason  exists  for  doubting  the  jurisdiction 
of  this  court  over  the  present  action. 

The  cause  of  action  set  forth  in  the  complaint  in  this 
suit  is  the  amount  claimed  to  be  owing  to  the  plaintiff 
for  the  duties  upon  eight  cases  of  piece  silk,  imported 
and  brought  into  the  United  States,  within  the  state 
and  county  of  New  York,  from  Hamburg,  in  Germany. 
And  the  facts  out  of  which  it  arose  are  imperfectly  set 
forth  in  the  affidavit  on  which  the  attachment  in  the 
action  was  issued.  This  affidavit  was  objected  to  as 
insufficient,  principally  on  account  of  the  defective 
statement  of  facts  contained  in  it.  And  while  it  cannot 
be  commended  in  this  respect  and  in  a  case  of  so  much 
importance,  it  must  yet  be  held  that  its  defects  are  not 
so  substantial  as  to  require  a  dismissal  of  the  attach- 
in-  -nt.  It  appears  from  the  statement  made  in  it  that 
on  or  about  the  sixteenth  of  October,  1874,  the  defen- 
dant imported  and  brought  into  the  United  States,  at 
ih'j  port  of  New  York,  from  Hamburg  in  Germany,  by 
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the  steamship  Cambria,  eight  cases  of  piece  silks  subject 
to  duties  to  the  plaintiff  to  the  amount  of  eighteen 
thousand  dollars  in  gold ;  and  that  the  same  had  not 
been  paid  by  him.  It  is  objected  that  because  an  im- 
portation may,  under  certain  circumstances,  be  made 
within  the  laws  of  the  United  States,  while  the  goods 
may  still  remain  under  its  control  and  subject  to  its  au- 
thority, before  the  duties  can  lawfully  be  required  to  be 
paid ;  that  this  may  have  been  a  transaction  of  that 
character.  One  answer  to  this  objection  arises  upon  the 
circumstance  that  those  importations  are  somewhat  ex- 
ceptional in  their  nature,  and  the  statement  made  in 
the  affidavit  contains  nothing  warranting  the  conclusion 
that  this  was  a  transaction  of  that  nature.  On  the 
other  hand  the  description  given  of  it  is  that  of  an  im- 
portation complete  in  its  nature,  with  the  control  and 
possession  of  the  property  actually  in  the  defendant. 
That  is  the  ordinary  signification  of  the  words  used, 
that  he  had  "imported  and  brought  into  the  United 
States,  at  the  port  of  New  York,"  the  goods  on  which 
the  duties  had  accrued.  And  under  the  circumstances 
of  the  case  they  should  be  understood  in  that  sense. 

By  giving  that  construction  to  them  it  does  appear, 
from  the  affidavit,  that  the  defendant  had  completely  im- 
ported the  goods  mentioned  in  it.  He  had  brought 
them  into  the  United  States,  and  by  that  act  availed 
himself  of  the  privilege  which  the  laws  conferred  upon, 
and  secured  to,  persons  importing  property  only  on  the 
payment  of  the  duties  prescribed.  By  doing  that  he 
had  become  indebted  to  the  plaintiff  for  the  amount  of 
the  duties ;  and  the  law  will  infer  that  he  intended  and 
promised  to  pay  it.  He  derived  a  benefit  from  those 
laws  by  reason  of  his  act,  for  which  a  fixed  equivalent 
has  accrued  and  become  due  from  him.  The  affidavits 
produced  on  the  part  of  the  defendant  tend  to  show 
that  no  such  goods  were  imported  on  the  Cambria. 
But  their  effect  was  entirely  overcome,  by  others  read  on 
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the  part  of  the  plaintiff  indicating  a  decided  probability 
that  the  defendant  did  import  the  goods,  but  probably 
designed,  in  doing  so,  to  evade  the  payment  of  the 
duties  upon  them.  By  that  act,  even  if  he  had  shown 
it  as  a  fact,  the  law  would  not  permit  him  to  shield  him- 
self against  liability  for  their  payment.  For  it  does  not 
permit  a  party  to  protect  himself  against  his  ostensible 
obligations  by  alleging  his  own  wrong,  by  way  of 
defence. 

The  case  should  now  be  disposed  of  on  the  facts  dis- 
closed in  the  affidavit  on  which  the  attachment  was 
issued.  And  from  them  an  obligation  to  pay  the  duties 
was  made  to  appear;  and  consequently  a  promise  to 
make  such  payment  will  be  inferred  in  favor  of  the 
plaintiff.  It  has  been  said  to  be  a  familiar  principle  of 
law,  that  whatsoever  it  is  certain  that  a  man  ought  to 
do,  that  the  law  supposes  him  to  have  promised  to  do. 
(1  Pars,  on  Cont.,  5th  ed.,  4.)  And  in  Ogden  v.  Saun- 
ders  (12  Wheat.,  213,)  it  was  held,  by  Marshall,  C.  J., 
that  "a  great  mass  of  human  transactions  depends 
upon  implied  contracts,  upon  contracts  which  are  not 
written,  but  which  grow  out  of  the  acts  of  the  parties." 
In  such  cases  the  parties  are  supposed  to  have  made 
those  stipulations  which  as  honest,  fair  and  just  men 
they  ought  to  have  made.  When  the  law  assumes  that 
they  have  made  these  stipulations,  it  does  not  vary 
their  contract,  or  introduce  new  terms  into  it,  but  de- 
clares that  certain  acts  unexplained  by  compart  impose 
certain  duties,  and  that  the  parties  have  stipulated  for 
their  performance.  And  in  this  spirit  it  holds,  in  favor 
of  individuals,  that  corporations  agree  to  perform  the 
duties  enjoined,  for  their  benefit,  upon  them.  (A'rto 
York  and  New  Haven  R.  R.  Co.  v.  Schuyler,  34  N.  J7!, 
30,  83,  84.)  The  principle  has  also  been  applied  to  the 
non-payment  of  duties  under  the  revenue  laws  of  the 
United  States.  (Meredith  v.  United  States,  13  Peters, 
486.)  In  that  case  it  was  stated  by  Mr.  Justice  Story, 
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that  importers  of  goods  become  by  the  act  of  importa- 
tion personally  indebted  to  the  United  States,  for  the 
duties  due  thereon.  And  lie  added  that  it  was  ihe 
opinion  of  the  court,  "that  the  duti*-.^  due  upon  goods 
imported  constitute  a  personal  debt  and  charge  upon 
the  importer,  as  well  as  a  lien  on  the  goods  themselves." 
(Id.,  493-4.) 

The  defendant's  counsel  still  farther  objected  that 
even  though  that  might  be  the  law,  an  attachment  could 
not  regularly  be  issued  to  enforce  the-  liability.  And 
the  case  oi'  McCouu  v.  N.  Y.  Central  It.  It.  Co.,  50 
N.  Y.j  176,)  was  relied  upon  as  sustaining  that  propo- 
sition. But  that  case  did  not  involve  tiiis  point.  The 
question  there  was  simply  as  to  tiie  proper  form  of  notice 
to  be  inserted  in  a  summons  in  an  action  for  the  recovery 
of  a  penalty.  And  the  court  intimated  a  decided  opin- 
ion that  it  should  not  be  a  notice  that  the  plaintilf  would 
enter  judgment  for  the  amount  claimed,  without  an  ap- 
plication to  the  court  if  the  defendant  failed  to  answer 
the  complaint. 

Very  different  considerations,  required  by  the  history 
and  object  of  the  section  providing  for  what  demands 
attachments  may  be  issued,  have  been  applied  to  its 
construction.  To  promote  the  efficiency  of  that  remedy, 
it  has  been  held  to  include  actions  on  contracts  for  the 
recovery  oi'  even  unliquidated  damages,  where  a  proper 
disclosure  of  the  grounds  of  the  claim  supplies  practi- 
cable means  for  determining  its  amount.  (Laic ton,  v. 
Iteil,  34  How.  Pr.,  40.-).  Qletos  v.  RocJtford  &c.  It.  It.  Co., 
2  linn,  3?'-).)  And  this  demand  is  within  the  section, 
under  that  construction.  It  \vas  also  insisted  that  the 
attachment  should  be  vacated  because  a  preceding  ac- 
tion for  the  same  cause  was  commenced  in  the  United 
States  District  Court  for  the  soul  hern  district  of  2sew 
York.  But  that  action  is  entitled  to  no  such  effect  in 
this  case,  for  the  reason  that  no  process  in  it  was  ever 
served  upon  the  defendant,  so  that  the  court  never  ac- 


310  CASES  IN  THE  SUPREME  COURT. 

United  States  v.  Graff. 

quired  jurisdiction  over  his  person.  And  the  attach- 
ment issued  in  it  against  his  property  was  vacated  before 
the  seizure  was  made  under  that  issued  in  this  action. 
There  \\.-i-  no  other  action  pending  when  the  motion  was 
made  to  set  aside  the  attachment  in  this  case  ;  and  that 
was  sufficient  to  defeat  the  objection  based  upon  the  ex- 
istence of  another  suit  for  the  recovery  of  the  same 
demand.  (Aver ill  v.  Patterson,  10  Now.  Pr.  85.) 

There  was  nothing  improper  in  that  portion  of  the 
order  made  which  directed  the  sheriff  to  open  the  safe 
and  tin  box  containing  the  defendant's  property.  The 
process  could  be  effectually  served  in  no  other  way.  It 
was  the  duty  of  the  officer  acting  under  it  immediately 
to  attach  the  real  and  personal  estate  of  the  debtor. 
And  that  could  only  be  done  by  taking  it  into  his  cus- 
tody, where  the  property  was  tangible  in  its  character. 
(  Walt's  Code,  407,  §  232,  and  note.  Haggerty  v.  Wilder, 
16  John.,  287.  Ooll  v.  Hinton,  8  Abb.,  120.  Smith  v. 
Orser,  42  N.  Y.,  132.) 

Neither  the  safe  nor  the  tin  box  constituted  any  por- 
tion of  the  defendant's  dwelling,  and  they  were  not 
within  the  protection  which  the  lawf  affords  to  that 
against  an  officer  acting  under  civil  process.  They  were 
simply  places  of  deposit  and  safe  keeping  for  the  de- 
fendant's property,  which  the  sheriff  may  enter  to  make 
the  seizure  required  by  law,  in  the  execution  of  the  pro- 
cess in  his  hands.  If  that  were  not  so,  there  would  be 
nothing  to  prevent  a  failing  or  insolvent  debtor  from 
turning  all  his  property  into  valuable  securities  or  other 
articles  requiring  but  little  space  for  their  custody,  and 
then  placing  them  in  the  hands  of  a  safe  deposit  com- 
pany for  preservation,  and  defying  all  the  efforts  of  his 
creditors  to  satisfy  their  debts  by  resorting  to  them. 
That  would  form  an  expedient  for  the  success  of  fraud- 
ulent devices,  which  might  render  the  laws  of  the  state 
for  the  collection  of  debts  entirely  powerless.  No  such 
effect  could  be  given  to  a  deposit  of  that  nature  without 
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at  once  defeating  the  object  plainly  designed  to  be  se- 
cured by  the  law  in  rendering  the  debtor's  property  lia- 
ble to  the  process  issued  in  favor  of  his  creditors  in 
actions  brought  to*  recover  their  just  debts.  Against 
that,  his  dwelling  alone  is  secured  against  the  intrusive 
action  of  the  officer.  And,  that  in  no  sense,  can  be  so 
far  extended  as  to  include  either  the  safe  or  tin  box  in 
the  custody  of  the  Mercantile  Trust  Company,  for  the 
defendant.  A  case  has  been  presented  on  the  points 
relied  upon  by  the  company's  counsel,  supposed  to  be 
in  conflict  with  this  conclusion.  It  arose  under  the  laws 
of  Pennsylvania.  And  it  was  there  held  that  the  com- 
pany could  not  be  required  to  furnish  a  certificate  of  the 
contents  of  the  safe,  because  they  were  virtually  in  the 
possession  of  the  lessee.  It  is  not  necessary  to  consider 
the  point  whether  this  decision  was  properly  made ;  for 
if  it  was,  then  it  is  very  clear  that  the  only  way  in  which 
the  debtor's  property,  held  in  that  manner,  can  be  ren- 
dered liable  to  the  owner's  creditors,  is  by  seizure  under 
the  attachment  issued  to  the  sheriff.  If  a  certificate  can- 
not be  obtained  showing  the  property  so  held  for  the 
debtor,  and  it  cannot  be  seized  under  attachment  or  ex- 
ecution, then  certainly  the  creditors  are  deprived  of  all 
ordinary  means  for  apphdug  it  to  the  satisfaction  of 
their  debts.  And  an  effectual  mode  would  be  at  last 
discovered  for  enabling  a  debtor  to  withhold  his  prop- 
erty from  his  creditors.  The  law  has  not  yet,  and 
probably  will  not  very  soon,  lend  its  aid  to  the  success 
of  such  an  expedient  for  the  protection  of  a  debtor's 
property  against  the  clearly  defined  rights  of  his  cred- 
itors. 

The  appeal  of  the  Mercantile  Trust  Company  certainly 
cannot  be  sustained. 

The  portion  of  the  order  from  which  the  plaintiff  has 
appealed  was  clearly  right.  Without  it  the  obligation 
would  rest  UJTOII  the  officer  to  prevent,  the  process  he  was 
required  to  execute  from  being  converted  into  an  instru- 
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ment  of  investigation  and  discovery  of  the  debtor's  pri- 
vate papers.  Such  a  use  of  it  would  be  an  abuse 
requiring  the  punishment  of  the  officer  permitting  it  to 
be  done,  under  color  of  process  delivered  for  an  entirely 
different  and  lawful  purpose.  The  order  did  no  more 
than  declare  the  duly  of  the  odicer,  as  the  law  defined 
it.  It  was  a  very  proper  exercise  of  the  discretion  of 
the  court.  And  if  any  doubt  shall  arise  in  his  mind 
as  to  its  proper  application  and  construction,  he  will  be 
at  liberty  to  apply  to  the  court  for  more  specilic  in- 
structions. 

The  order  should  be  affirmed,  but,  under  the  circum- 
stances, without  costs. 

Order  affirmed. 

[FIRST  DEPARTMENT,   GENERAL  TERM  at  New  York,  May  3,  1875. 
Davis,  Brady  and  Daniels,  Justices.] 


DKMAREST  and  TONER  vs.  WICKHAM,  Mayor  of  the 
City  of  New  York. 

The  act  of  18*73,  (chapter  335,)  abolishing  the  board  of  assistant  aldermen  of 
the  city  of  New  York  from  and  after  the  1st  day  of  January,  1875,  and  trans- 
ferring its  powers  and  duties  to  the  board  of  aldermen,  was  valid  and  consti- 
tutional. 

The  ofh'ce  being  one  whose  duration  was  not  provided  for  by  the  constitution, 
it  was  subject  to  the  authority  vested  in  the  le--ishit  are,  over  all  municipal 
corporations  ;  and  its  duration  could  be  declared  by  law,  within  the  plain 
import  of  section  3,  article  lu  of  the  conslitution. 

Accordingly  fafti,  that  votes  ca>t  for  tin-  plaint  ills,  for  the  office  of  assistant  alder- 
men, at  the  general  election  held  in  ?i'oveml.er,  1ST  I.  were  mere  nullities  the 
office  having  been  aboli-hed  ;  and  that  it  was  the  duty  of  the  mayor  to  recog- 
nize the  board  of  aldermen,  solely,  as  the  common  council  of  the  city,  and  to 
id  and  consider  all  its  official  aets,  within  the  limits  of  its  prescribed 
authority,  as  valid  and  ed'crtual. 

APPEAL  from  order  sustaining  a  demurrer  to  the 
plaintinV  complaint,  and  from  the  judgment  en- 
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tered  pursuant  to  the  same.     (8.  (7.,  wry  'briefly  re- 
ported, 4  Hun,  627.) 

W.  S.  Wolf,  for  the  appellants. 

T.  B.  ClarJtson,  for  the  respondent. 

By  the  Court,  DANIELS,  J.     By  section  two  of  an  act 

passed  on  the  30th  of  April,  1873,  to  reorganize  the  local 
government  of  the  city  of  New  York,  it  was  declared 
that  the  board  of  assistant  aldermen  should  be  abolished 
from  and  after  the  1st  day  of  January,  187o.  But,  not- 
withstanding this  provision,  the  plaintiffs  presented 
themselves  as  candidates  for  the  office  of  assistant  alder- 
men of  the  city,  at  the  general  election  held  in  Novem- 
ber, 1874,  and  received  the  votes  polled  for  such  ofi, 
•which  votes  were  received,  counted,  and  proclaimed  by 
the  different  inspectors  of  election  within  the  limits 
of  the  districts  in  which  they  were  respectively  candi- 
dates, and  every  act  essential  to  their  election  was  per- 
formed, if  those  offices  continued  to  exist.  But  no 
other  candidates  were  voted  for  at  the  election  in  1874, 
for  the  office  of  assistant  aldermen,  and  consequently  no 
organization  of  the  board  has  since  been  effected.  For 
that  reason  the  plaintiffs  insist  that  the  legislative  pow- 
ers of  the  city  are  suspended  and  incapable  of  being 
exercised,  and  they  brought  this  action  to  enjoin  the  de- 
fendant, as  mayor,  from  signing  or  vetoing  any  resolu- 
tions, ordinances,  appropriations  or  contracts,  or  any 
acts  passed,  enacted  or  done  by  the  board  of  aldermen 
as  the  common  council,  and  to  require  a  special  election 
to  complete  the  board  of  assistant  aldermen. 

In  the  change  provided  for  by  the  act  of  1873,  no  at- 
tempt was  made  to  deprive  the  city  of  the  powers  exer- 
cised by  the  board  of  assistant  aldermen.  But  from  and 
after  the  first  of  January,  1875,  they  were  transiVrr-'d 
to,  and  conferred  upon,  the  board  of  aldermen,  which 
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was  declared  to  be  the  common  council  after  that ;  that 
was,  to  possess  the  powers  and  perform  all  the  duties 
by  law  conferred  or  imposed  upon  the  board  of  alder- 
men, assistant  aldermen,  the  common  council,  or  any 
one  or  more  of  them.  (Laws  of  1873,  p.  484,  c7i.  335, 
§  2.)  If  tliis  change  were  constitutionally  made,  then  it 
is  clear  that  the  votes  cast  for  the  plaintiffs  were  mere 
nullities  ;  that  the  offices  for  which  they  were  respect- 
ively candidates  were  abolished  from  the  time  when 
otherwise  they  might  have  entered  upon  the  discharge 
of  their  duties  ;  that  it  is  now  the  duty  of  the  defendant, 
as  mayor  of  the  city,  to  recognize  the  board  of  aldermen, 
solely,  as  the  common  council  of  the  city,  and  to  regard 
and  consider  all  its  official  acts,  within  the  limits  of  the 
authority  prescribed  for  its  government  and  control,  as 
effectual  and  valid.  In  that  event,  tin;  case  made  by 
their  complaint  has  no  foundation,  whatever,  to  stand 
upon,  and  they  were  justly  defeated  by  the  decision  of 
the  Special  Term. 

The  constitution  of  1846  was  in  full  force  when  the 
act  of  1873  was  enacted,  and  that  contained  nothing  by 
which  the  office  of  assistant  alderman  of  the  city  of  New 
York  was  continued  in  existence,  independently  of  the 
power  of  the  legislature  over  it.  The  office  was  one 
whose  duration  was  not  provided  for  by  the  constitution, 
and  for  that  reason  it  could  be  declared  and  controlled 
by  law,  within  the  plain  import  of  section  three  of  arti- 
cle ten.  And  it  was  subject  to  the  authority  vested  in 
the  legislature  over  all  municipal  corporations.  For 
that  purpose  it  was  sufficient  that  no  restraint  was  im- 
posed upon  the  powers  of  the  legislature  in  this  respect. 
Its  authority  over  the  office  was  unrestricted,  except 
that  during  its  continuance  it  could  only  be  filled  by 
election  or  appointment  in  the  mode  prescribed  by 
tion  two  of  article  ten  of  the  constitution  of  1846. 
AVhether  it  should  be  continued  or  abolished,  and  its 
functions  and  powers  conferred  upon  other  municipal 
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officers  of  the  city,  was  left  unprovided  for  by  that  instru- 
ment. It  was  accordingly  within  the  power  and  control 
of  the  legislature,  whose  authority  over  the  office  was 
complete  as  long  as  the  constitution  subjected  it  to  no 
restraint.  As  to  all  subjects  of  that  description,  the 
power  of  the  legislature  is  supreme  and  unlimited.  This 
was  distinctly  held  in  the  cases  of  the  Bank  of  Chenanf/o 
v.  Brown,  (26  N.  Y.,  467,)  and  People  v.  Pincfcney, 
(32  id.,  377.)  The  provisions  of  the  act  of  1873,  by  which 
the  office  of  assistant  aldermen  was  abolished,  and  the 
powers  exercis'ed  by  the  board  of  assistant  aldermen 
were  conferred  upon  the  board  of  aldermen  from  and 
after  the  first  of  January,  1875,  were  clearly  within  the 
authority  of  the  legislature  over  the  city  as  a  municipal 
corporation.  And  the  plaintiffs'  action,  for  that  reason, 
cannot  be  maintained. 

The  judgment  and  order  appealed  from  were  therefore 
entirely  right,  and  should  be  affirmed  with  costs. 

Judgment  accordingly,  (a) 

[FIRST  DEPARTMENT,  GENERAL   TERM  at  New  York,  May  3,  1875. 
Davis,  Brady  and  Daniels,  Justices.] 

(a)  Affirmed  by  Court  of  Appeals.     (See  63  N.  Y.,  320.) 


THE  CHRISTOPHER  AND  TENTH  STREET  RAILROAD  Co. 
vs.  THE  CENTRAL  CROSSTOWN  RAILROAD  Co. 

The  defendant's  charter,  granted  March  28,  1873,  authorized  it  to  construct 
and  use  passenger  railways,  in  the  city  of  New  York,  through  certain  ! 
therein,  and  "through  and  along  West  street,  with  double  ''hri*- 

tophcr  street,  at  the  foot  of  Christopher  street,  North  river."  The  plaintiff's 
charter,  granted  April  ~>r>.  1S73,  authorized  it  to  lay,  construct  and  use  a  rail- 
road for  pus-ien^ers  in  said  city,  through,  upon  anil  al  >n^  certain 
therein  specified,  "  commencing  at  Christopher  street  ferry,  and  running 
thence  through  and  alon^  Chri-topher  street,  \\ith  a  single  trade  to  Greenwich 
avenue,  *  *  thence  ihrou-'h  and  alon^  \Vcst  street,  with  a  single  track 
to  the  Chr  vet  lerrv,  the  place  of  li 
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//</•/,  1.  Thai  the  ili-f.-iulaiit's  charter  conferred  upon  it  the  power  to  extend  ita 
track  to  the  North  river,  at  tin-  font  of  Ciiri-lopher  street, 

2.  That  the  plaintiir  occupied  no  such  relation  towards  the  defendant,  or  the 
public  .streets,  as  entitled  it  to  maintain  an  action  to  restrain  the  defendant 
from  usiu£  the  public  stiv 

8.  That  tin.'  rights  conferred  upon  the  plaintiff,  by  its  charter,  were  not  exclu- 
sive, and  did  not  prevent  the  legislature  from  conferring  nutliority  to  fix  the 
terminus  of  the  defendant's  road  at  the  North  river,  at  the  point  designated. 

4.  Nor  did  it  confer  upon  the  plaintiff  the  power  or  duty  of  interfering  to  pro- 
tect the  public  inlercM,  eiihcr  on  behalf  of  the  city  or  of  the  nviieral  public. 

6.  That  if  there  was  any  excess  of  power  in  the  claim  of  the  defendant  to  run 
its  track  to  Chri.-tupher  street  ferry,  the  public,  alone,  could  interfere  to 
restrain  the  defendant  by  injunction;  unless  it  should  be  shown  that  some 
actual  interference  with  the  tracks  as  laid  at  that  time,  by  the  plaintiff,  had 
occurred,  or  was  about  to  be  attempted. 

6.  That  there  were  no  sufiici.-nt  grounds  for  the  issuing  of  a  preliminary  in- 
junction ;  and  an  order  making  the  same  absolute  was  reversed. 

A  PPEAL,  by  the  defendant,  from  an  order  of  the 
«LJL  Special  Term,  making  a  temporary  injunction  ab- 
solute. 

The  defendant's  charter,  granted  March  28,  1873, 
authorized  it  to  lay,  construct,  operate,  maintain  and 
use  passenger  railways,  in  the  city  of  New  York,  through, 
upon  and  along  certain  routes  therein  designated,  and 
"through  and  along  West  street,  \vith  double  tracks  to 
Christopher  street,  at  the  foot  of  Christopher  street, 
North  river."  (Laws of  1873,  ch.  160,  §  1.)  The  plain- 
tiffs charter,  granted  April  25,  1873,  authorixed  the 
plaintiff  to  lay,  construct,  operate  and  use  a  railroad  for 
passengers,  in  said  city,  through,  upon  and  along  cer- 
tain routes  therein  sped  lied,  "commencing  at  Christo- 
pher street  ferry,  and  running  thence  through  and  along 
Christopher  street,  with  a  single  track  to  Greenwich 
avenue,  *  *  thence  through  and  along  West  street, 
with  a  single  track  to  the  Christopher  street  ferry,  the 
place  of  lieu'inniiuv'  (Laws  of  1873,  ch,  301,  §  1.) 

The  plaintiff  obtained  a  temporary  injunction  to 
rest  niin  the  defendant  from  laying  its  tracks  and  run- 
ning its  passenger  cars  to  the  foot  of  Christopher  street; 
which  injunction  was  subsequently  made  absolute. 
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Simon  Sterne,  for  the  appellant. 
Jno.  M.  Scribner,  for  the  respondent. 

DAVIS,  P.  J.  We  have  withheld  the  final  considera- 
tion of  this  appeal  until  the  decision  of  the  case  on 
its  merits,  by  the  Special  Term,  before  which  it  has  been 
tried  since  the  argument  of  the  motion.  The  opinion  of 
the  Special  Term  is  now  before  us.  The  decision  of  the 
Special  Term  is  put  wholly  upon  the  construction  of  the 
defendant' s  charter.  We  have  no  doubt  that  the  learned 
justice  is  entirely  right  in  holding  that  the  charter  con- 
fers power  on  the  defendant  to  extend  its  track  to  the 
North  river,  at  the  foot  of  Christopher  street,  and  we 
concur  in  the  conclusion  arrived  at  on  the  merits.  We 
are  also  of  opinion  that  the  plaintiff  occupied  no  such 
relation  towards  the  defendant  or  the  public  streets,  as 
entitled  it  to  bring  this  action  to  restrain  the  defen- 
dant from  using  the  public  streets.  The  rights  con- 
ferred upon  the  plaintiff  by  its  charter  are  not 
exclusive,  and  do  not  prevent  the  legislature  from  con- 
ferring authority  to  fix  the  terminus  of  the  defendant's 
road  at  the  North  river,  at  the  point  designated.  Nor 
does  it  confer  upon  the  plaintiff  the  power  or  duty  of 
interfering  to  protect  the  public  interest,  either  on  behalf 
of  the  city  or  of  the  general  public.  If  there  was  any 
excess  of  power  in  the  claim  of  defendant  to  run  its 
track  to  the  point  in  question,  the  public  alone  could 
interfere  to  restrain  it  by  injunction,  unless  it  should 
be  shown  that,  some  actual  interference  with  the  tracks 
as  laid  at  that  time  by  the  plaintiff  had  been  done, 
or  was  about  to  be  attempted. 

There  seems  to  us  to  be  no  sufficient  grounds  for  the  is- 
suing of  the  preliminary  injunction.  Its  continuance  is, 
of  course,  disposed  of  by  the  decision  at  the  trial  denying 
a  permanent  injunction  ;  but  as  that  does  not  necessarily 
determine  that  an  injunction  pending  the  suit  might  not 
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have  been  properly  granted,  it  is  proper  that  we  should 
dispose  of  the  appeal  from  the  order  granting  such  in- 
junction. \\V  think  the  order  appealed  from  should  be 
reversed,  with  $10  costs,  besides  disbursements,  and  the 
motion  made  below  denied,  with  $10  costs. 

DANIELS,  J.,  concurred. 

BRADY,  J.  I  think  that  the  decision  of  this  case  on 
the  merits,  at  the  Special  Term,  disposes  of  this  appeal  in 
favor  of  the  defendant.  It  appears  from  that  judgment 
that  the  plaintiff  was  not  entitled  to  the  injunction 
granted.  I  concur,  therefore,  in  the  result. 

Order  appealed  from  reversed,  and  motion  below  de- 
nied, (a) 

[FIRST  DEPARTMENT,  GENERAL  TERM  at  New  York,  May  3,  1875. 
Davis,  Brady  and  Daniels,  Justices.] 

(a)  S.  C.,  reported  very  briefly,  4  Hun,  630. 


THE  CONTINENTAL  NATIONAL  BANK  vs.  ADAMS 
and  another. 

The  aim  and  object  of  the  court,  in  granting  motions  for  a  new  trial  on  the 
ground  of  surprise,  is  to  do  justice. 

Counsel  are  not  obliged  to  disclose  any  features  of  the  prosecution  or  defence, 
unless  required  by  order  of  the  court ;  but  when  either  does  so,  to  the  other, 
the  statement  must  be  made  in  good  faith,  and  if  it  be  apparently  otherwise, 
though  not  so  in  fact,  or  if  it  result  in  inducing  a  different  line  of  prepa- 
ration for  the  trial  than  would  otherwise  have  been  adopted,  the  burden 
must  fall  on  the  communicant,  if  there  be  reason  to  suppose  that  justice  will 
be  accomplished  by  applying  the  rule. 

Where  the  plaintiff's  attorney  was  led,  by  conversations  with  the  defendant's 
attorney,  to  suppose  that  no  serious  defence  would  be  interposed,  and  there- 
fore omitted  to  summon  a  material  witness ;  it  was  held,  that  although  no 
deceit  or  fraud  was  intended  by  the  defendant,  yet  as  the  acts  of  his  repre- 
sentative did  mislead  the  plaintiff,  the  discretion  of  the  court  was  justly  ex- 
ercised in  setting  aside  a  verdict  for  the  defendant  and  granting  a  new  trial, 
on  the  ground  of  surj 
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APPEAL  from  an  order  made  at  Special  Term  set- 
ting aside  a  verdict  in  i'avor  of  the  defendants,  and 
granting  a  new  trial  on  the  grpund  of  surprise. 

Edward  F.  Brown,  for  the  plaintiff. 
William  A.  Jenner,  for  the  defendants. 

By  the  Court,  BRADY,  J.  The  application  granted  in 
this  case  rested  upon  conversations  between  the  respect- 
ive attorneys,  by  which  the  plaintiff's  attorney  was  led 
to  suppose  that  no  serious  defence  would  be  interposed 
her* -in.  The  opinion  given  by  Justice  DONOHUE,  on 
granting  the  motion,  is  as  follows :  "The  defendants  had 
a  verdict  at  the  trial  of  this  cause,  in  substance,  on  the 
ground  that  the  note  was  an  accommodation  one,  and 
the  discount  had  been  at  usurious  rates.  The  plaintiff 
asks  to  set  the  verdict  aside  on  the  ground  of  surprise, 
stating  that  from  what  the  attoyney  said  when  the  an- 
swer was  served,  the  defence  was  not  really  intended  to 
be  interposed.  It  is  asserted,  positively,  that  when  the 
answer  was  served  the  attorney  for  defendants  stated: 
"It  was  put  in  to  enable  Mr.  Adams  to  obtain  a  little 
more  time  to  arrange  his  affairs  and  settle  the  suit." 

Again,  the  representative  of  the  defendants,  having 
failed  to  negotiate  a  settlement,  said,  but  a  short  time 
before  trial,  to  the  plaintiff's  representatives,  "Then 
I  suppose  you  must  take  your  judgment." 

The  attorney  for  the  plaintiff  swears  that  he  was  mis- 
led by  this  into  supposing  no  defence  was  intended. 

The  discount  alleged  to  be  usurious  was  not  negoti- 
ated with  the  defendants,  nor  was  the  loan  made  them 
for  his  use  or  benefit.  The  note  was  given  to,  and  dis- 
counted for,  Barnard,  and  it  is  perfectly  cl«-ar  that 
Barnard  was  a  competent  witness  on  the  subject,  and 
evident,  that  if  the  plaintiff  had  supposed  a  defence  was 
to  be  set  up,  he  would  have  been  a  witness  who  could 
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throw  light  on  the  question,  but,  from  the  start,  the 
plaintiff  was  misled  by  the  statements  of  the  defendants1 
attorney  into  supposing  no  evidence  on  the  point  neces- 
sary. No  denial  that  relieves  the  case  of  doubt  is  made. 
A  want  of  recollection  is  set  up  on  the  part  of  the  de- 
fendants' attorney  in  answer  to  the  sworn  statement  on 
the  plaintiffs  side,  and  while  it  may  be  fairly  said  no 
deceit  or  fraud  was  intended  by  the  defendants,  the  acts 
of  their  representatives  did  mislead  plaintiff. 

The  not  very  satisfactory  evidence  of  the  defendants, 
on  the  trial,  and  the  sworn  statement  of  Barnard  on  this 
motion,  convince  me,  that  at  least  the  plaintiff,  who  has 
parted  with  its  money  on  the  faith  of  an  apparently  busi- 
ness note  of  the  defendants,  should  have  the  right  to  try 
that  question,  fully  prepared,  and  not  acting  on  the 
statements  which  misled  him.  I  think  the  cases  cited 
by  plaintiff  fully  sustained  his  right. 

The  cases  alluded  to,  are  Jackson  v.  Warford,  (7 
Wend.,  62,)  Chamberlain  v.  Lindsay,  (1  Hun,  231.) 
And  see  also,  Tyler  v.  Hoornbeck,  (48  Barb.,  198.)  Mo- 
tions of  this  character,  said  MILLER,  J.,  in  the  last  case, 
"  are  addressed  very  much  to  the  sound  discretion  of 
the  court,  and  if  it  satisfactorily  appears  that  to  pro- 
mote the  ends  of  justice  an  opportunity -should  be  pre- 
sented for  the  introduction  of  new  testimony,  the  court 
will  furnish  it  by  setting  aside  the  verdict  and  granting 
a  new  trial." 

The  surprise  stated  in  that  case  was  the  plaintiff  a 
attorney  calling  one  of  the  defendants  as  a  witness,  in 
violation  of  a  promise  that  he  would  not  call  him, 
and  by  which  the  defendant  was  unprepared  to  impeach, 
him.  The  application  w:is  granted,  although  the  affi- 
davits were  "somewhat,  conflicting."1  It  was  also  de- 
clared, in  that  case,  that  the  n. -gleet  of  the  defendant  to 
ask  that  a  juror  be  withdrawn  should  not  operate  to  his 
prejudice.  It  was  a  failure  to  avail  himself  of  a  tech- 
nical rule.  The  same  observation  must  be  made  to  the 
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defendants'  objection  here,  that  the  plaintiff  neglected 
to  ask  a  similar  favor  from  the  court.  The  aim  and 
object  of  the  court  in  granting  motions  of  this  kind,  is 
to  do  justice.  The  counsel  for  the  parties  are  not 
obliged,  as  suggested  by  Justice  DANIELS,  in  Chamber- 
lain v.  Lindsay,  (supra,)  to  disclose  any  features  of 
the  prosecution  or  defence,  unless  required  by  order 
of  the  court ;  but  when  either  does  so,  to  the  other, 
the  statement  must  be  in  good  faith,  and  if  made  ap- 
parently otherwise,  though  not  so  in  fact,  or  if  it  re- 
sult in  inducing  a  different  line  of  preparation  for  the 
trial  than  would  otherwise  have  been  adopted,  the  bur- 
den must  fall  on  the  communicant,  if  there  be  reason  to 
suppose  that  justice  will  be  accomplished  by  applying 
the  rule.  In  this  case,  the  discretion  exercised  at  Spe- 
cial Term  was  justly  employed,  in  all  respects,  and  the 
order  should  be  affirmed,  with  $10  costs  and  disburs- 
ments.(a) 

[FIRST   DEPARTMENT,   GENERAL  TERM  at  New  York,  May  3,  1875. 
Dems,  Brady  and  Daniels,  Justices.] 

(a)  S.  C.,  reported  very  briefly,  4  Hun,  666. 


GILMAN,  executrix,   &c.,   vs.  REDINGTON  and  others. 

On  appeal  from  an  order  of  a  surrogate,  the  costs  which  may  be  awarded  under 
section  818  of  the  Code,  are  only  those  which  may  be  recovered  in  an  action 
at  issue  on  a  question  of  law,  from  the  time  the  proceeding  is  brought  into 
this  court,  namely,  $20  for  the  argument,  and  $10  for  each  term  the  appeal 
is  necessarily  on  the  calendar,  exclusive  of  the  term  at  which  it  is  argued. 

The  case  of  Morgan  v.  Morgan  (I  Ab.,  N.8.,  40,)  approved. 

APPEAL,  by  the  plaintiff,  from  an  order  of  the 
Special  Term,  retaxing  costs.     (S.  C.,  'briefly  re- 
ported, 4  Hun,  640.) 
VOL.  LXVII.     -  21 
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Wellesley  W.  Sage,  for  the  appellant. 
C.  E.  WMlehead,  for  the  respondent. 

By  the  Court,  BRADY,  J.  The  principles  governing 
this  appeal  are  well  stated  by  MULLIN,  J.,  in  the  case 
of  Morgan  v.  Morgan,  (1  Abb.,  N.S.,  40,)  and  we  accept 
the  result  arrived  at  in  that  case,  so  far  as  it  goes.  The 
learned  justice  did  not  consider  whether  the  appellant 
was  entitled  to  the  term  fees.  Indeed  the  question  was 
not  presented  to  him.  If  the  successful  party  is  entitled 
to  the  sum  of  $20  for  the  trial  of  an  issue  of  law  he  is 
clearly  entitled,  under  subdivision  seven,  of  section  307 
of  the  Code,  to  the  term  fees  not  to  exceed  five,  for  every 
term  the  appeal  is  necessarily  on  the  calendar  and  not- 
tried,  &c. 

Such  a  conclusion  would  assimilate  the  proceeding  to 
that  of  an  issue  of  law  which  goes  upon  the  calendar 
to  be  called  and  considered  at  the  Special  Term. 

If  we  depart  from  the  views  of  Justice  MULLEST,  we 
must  interpolate  in  the  Code  (section  318)  the  words  "  on 
appeal"  after  the  words  "an  action  at  issue  on  a  ques- 
tion of  law."  Such  was  not  the  intention  of  the  legisla- 
ture by  the  section  named.  It  was,  as  the  language  of 
the  section  implies,  designed  to  give  only  such  costs  on 
such  proceedings  in  this  court  as  were  allowed  in  the 
class  of  issues  specifically  named,  and  only  from  the 
time  such  proceedings  were  brought  into  this  court. 

The  right  to  costs  begins  from  the  time  mentioned, 
and  therefore  the  successful  party  is  not  entitled  to  any 
allowance  for  proceedings  anterior  to  that  time.  The 
issue  is  framed  in  the  court  below,  and  is  to  be  deter- 
mined on  the  papers  presented,  as  the  question  to  be  con- 
sidered is  one  eliminated  by  such  papers,  and  nothing 
can  be  added  to  them. 

Having  arrived  at  these  conclusions,  it  follows  that 
on  appeals  of  this  character  the  costs  which  may  be 
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awarded  under  section  318  are  only  those  which  may  be 
recovered  in  an  action  at  issue  on  a  question  of  law, 
from  the  time  the  proceeding  is  brought  into  this  court, 
namely,  $20  for  the  argument,  and  $10  for  each  term  the 
appeal  is  necessarily  on  the  calendar,  and  the  disburs- 
ments. 

The  respondents  are  entitled,  on  these  principles,  to 
$20  for  the  argument  and  $20  for  two  terms  fees. 

The  proceeding  was  on  the  calendar  for  three  terms, 
but  argued  at  the  last  of  them,  and  no  term  fee  is  allowed, 
under  the  statute,  for  that  term.  The  trial  fee  is  then 
earned.  (Sub.  7,  of  sec.  307.)  The  order  made  at 
Special  Term  must  be  modified  to  meet  these  views. 

No  costs  to  either  party  on  this  appeal. 

Order  modified  and  affirmed. 

[FIRST  DEPARTMENT,  GENERAL  TERM  at  New  York,  May  8,  1876. 
Dams,  Brady  and  Daniels,  Justices.] 


BERNHARD  MAYER  vs.  THE  MAYOR  &c.  OF  NEW  YORK. 

The  owner  of  a  city  lot  assessed  for  a  street  improvement,  intending  to  pay  the 
assessment  thereon,  by  mistake  paid  an  assessment  laid  upon  an  adjoining 
lot,  not  owned  by  him,  which  assessment  was  afterwards  declared  invalid  and 
vacated.  Held,  that  such  owner  could  recover  back  the  money  so  paid  by 
mistake,  (adopting  and  reaffirming  the  decision  in  S.  C.,  on  demurrer,  4 
Tlwmp.  &  C.,  488  ;  2  Hun,  306.)  • 

An  order  of  the  court,  vacating  an  assessment,  is  not  admissible  in  evidence 
without  the  production  of  the  roll  or  record  of  the  proceedings  in  which  the 
order  was  made. 

But  if  the  order  is  wholly  immaterial,  because  the  fact  which  it  is  received  to 
prove  is  not  essential  to  the  plaintiff's  right  to  recover,  and  the  jury  cannot 
be  said  to  have  been  affected  by  the  improper  and  illegal  evidence,  the  error 
of  receiving  it  will  not  be  regarded. 

APPEAL,  by  the  defendants,  from  a  judgment  en- 
tered on  a  verdict. 
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The  action  was  brought  to  recover  back  the  amount  of 
an  assessment  fora  street  improvement,  which  the  plain- 
tiff had  paid  to  the  defendant.  The  plaintiff  being  the 
owner  of  a  lot  assessed,  attempted  to  pay  the  sum  as- 
sessed thereon,  but  by  mistake  paid  the  assessment  laid 
on  an  adjoining  lot,  not  owned  by  him,  and  which  assess- 
ment was  subsequently  vacated.  (S.  O.,  'briefly  reported, 
4  Hun,  673.) 

D.  J.  Dean,  for  the  appellant. 

Neville  &  Andrews,  for  the  respondent. 

By  the  Court,  DAVIS,  P.  J.  The  defendants  demurred 
to  the  complaint  in  this  action  on  the  ground  that  it  did 
not  state  facts  sufficient  to  constitute  a  cause  of  action. 
The  demurrer  was  sustained  at  Special  Term,  and  from 
the  order  of  that  court  the  plaintiff  appealed  to  the 
General  Term.  This  court,  at  the  October  term,  1874, 
reversed  the  order  below,  and  held  the  demurrer  bad, 
with  leave  to  defendants  to  answer  over.  The  opinion 
of  the  court,  per  BRADY,  J.,  (2  Hun,  306  ;  4  Tlwmp.  & 
C.,  488,)  covers  all  the  material  questions  presented  by 
this.  We  adopt  and  repeat  the  opinion  as  a  sound  ex- 
position of  the  law  under  the  existing  adjudications  of 
the  Court  of  Appeals.  On  the  trial  the  plaintiff  put  in 
evidence  an  order  of  the  Special  Term  of  this  court  va- 
cating, on  the  21st  of  December,  1871,  the  assessment 
on  lot  ward  number  27,  on  which  the  plaintiff  paid  the 
assessment  on  the  22d  of  December  of  the  same  year. 
This  was  objected  to  because  the  roll  or  record  of  the 
proceedings  in  which  such  order  was  made  was  not  pro- 
duced. The  court  overruled  the  objection,  and  received 
the  order  in  evidence,  to  which  the  appellant  duly  ex- 
cepted.  This  exception  was  probably  well  taken,  but 
the  order  was  wholly  immaterial,  as  the  fact  which  it 
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was  received  to  prove  was  not  essential  to  the  right  to 
recover. 

According  to  the  ruling  of  this  court  already  cited,  it 
could  make  no  difference  with  the  plaintiff's  right  to 
recover,  whether  the  assessment  on  lot  27  had  been  va- 
cated or  not.  Besides,  the  court  put  the  case  to  the 
jury  upon  a  question  in  no  sense  involving  or  affected 
by  the  question  whether  the  assessment  had  been  vacated 
or  not.  The  jury  cannot  be  legally  said  to  have  been 
affected  by  the  improper  and  illegal  evidence. 

There  seems  to  be  no  reason  for  disturbing  the  judg- 
ment, and  it  should  be  affirmed. (a) 

Judgment  affirmed. 

[FIRST  DEPARTMENT,  GENERAL  TERM  at  New  York,  May  3, 1875. 
Davis,  Brady  and  Daniels,  Justices.] 

(a)  Affirmed.     (63  N.  Y.,  455.) 


PEOPLE,  ex  rel.  LEWIS  and  others,  vs.  DALY  and 
others,  judges  of  the  Court  of  Common  Pleas  in 
New  York. 

Upon  an  application,  by  an  insolvent  and  imprisoned  debtor,  to  be  discharged 
from  imprisonment,  the  notice  required  by  the  statute  (2  Edm.  Slat,  at 
Large,  29,  §  4,)  was,  by  the  order  made,  directed  to  be  published  in  two 
papers  named,  and  was  required  to  be  given  for  the  6th  of  June,  1874,  at  11 
A.M.  The  publication  of  the  notice,  in  one  of  the  papers,  was  of  an  applica- 
tion to  be  made  on  the  third  of  June.  Held,  that  upon  such  a  notice  the  officer 
had  no  right  to  grant  a  discharge. 

That  until  the  publication  of  the  notice  was  made  as  directed,  and  proof  of 
such  publication  was  before  the  officer,  he  was  without  jurisdiction. 

Held,  also,  that  the  right  of  the  creditor  to  a  certiorari  in  such  a  case,  being 
positively  given  by  the  statute,  the  court  had  no  right  to  withhold  that 
remedy,  notwithstanding  the  right  of  appeal  from  the  erroneous  order  existed. 


to  remove   proceedings  in  the  New 
York  Common  Pleas  for  the  discharge  of  Isaac 
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Goldstein,  an  insolvent  and  imprisoned  debtor.     (S.  (7., 
briefly  reported,  4  Hun,  641.) 

James  R.  Adams,  for  the  relators. 
H.  Morrison,  for  the  respondents. 

By  the  Court,  DONOHUE,  J.  Isaac  Goldstein,  an 
insolvent  and  imprisoned  debtor,  applied  to  the  respon- 
dents, judges  of  the  Court  of  Common  Pleas  in  New 
York,  for  a  discharge  of  his  person  from  imprisonment. 
On  the  day  the  order  to  show  cause  was  returnable, 
there  being  no  opposition,  the  order  was  granted.  The 
proceedings  were  removed  into  this  court,  by  certiorari, 
in  pursuance  of  the  statute.  (2  Edm.  Stat.  at  Large, 
p.  50,  §  47.) 

The  relator  seeks  a  reversal,  on  various  grounds  ;  the 
first  of  which  is  that  the  notice,  directed  by  the  4th  sec- 
tion of  the  act,  (Id.,  p.  29,)  was,  by  the  order  of  the 
judge,  to  be  published  in  the  Daily  Register,  and  in  the 
Albany  Evening  Journal,  and  was  directed  to  be  given 
for  the  6th  of  June,  1874,  at  11  A.M.;  that  in  fact  the 
publication  of  the  notice  in  the  Daily  Register  was  of 
an  application  to  be  made  on  the  3d  of  June,  1874,  at 
11  A.M.,  and  so  the  proof  before  the  officer  discloses  the 
fact  to  be. 

The  relator  contends  that  until  the  publication  of  the 
notice  was  made  as  directed,  and  proof  of  such  publi- 
cation was  before  the  officer,  he  was  without  jurisdic- 
tion ;  and  such  would  seem  to  be  the  clear  rule,  as  laid 
down  in  16  Barb.,  316.  There  is  no  question  as  to  the 
fact,  and  it  seems  equally  clear,  on  the  law,  that  the 
relator  has  never  had  his  day  in  court ;  and  the  officer 
acted  without  jurisdiction  in  attempting  to  dispose  of 
his  rights. 

It  is  claimed,  on  the  part  of  the  respondents,  that  the 
relators  having  the  right  of  appeal  in  the  Common 
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Pleas,  the  remedy  by  cerliorari  should  be  denied  them. 
The  statute  (2  Edm.  Stat.  at  Large,  50,  §  47,)  is  posi- 
tive as  to  the  relator's  rights,  and  the  court  has  no  right 
to  withhold  what  the  statute  gives  to  a  party. 

The  proceedings    should  be    reversed,   and  the  dis- 
charge vacated. 

Ordered  accordingly. 

[FIRST  DEPARTMENT,  GENERAL  TERM  at  New  York,  May  3,  1875. 
Davis,  Daniels  and  Donohue,  Justices.] 


SWEET  vs.  TITUS  and  another. 

It  is  well  settled  that  the  delivery  of  a  check  is  not  a  payment,  unless  there  be 
an  agreement  to  that  effect,  or  unless  the  drawer,  in  consequence  of  some 
laches  on  the  part  of  the  holder,  has  sustained  loss  or  injury  in  respect 
thereof,  and  then  only  pro  tanto. 

A  creditor  is  not  bound  to  accept  a  check,  even  if  it  be  for  the  entire  amount 
of  his  claim. 

Nor  is  he  bound  to  receive  money.  He  may,  although  it  be  sent  to  him,  refuse 
to  accept  it,  and  leave  the  debtor  to  his  plea  of  tender,  when  sued  for  the 
claim. 

He  may  do  this,  even  though,  having  received  the  money,  he  keeps  it  subject 
to  the  order  of  the  debtor.  The  latter  must  withdraw  the  money,  and  plead 
tender,  and  thus  save  himself  from  the  costs  of  the  controversy. 

The  defendants  being  indebted  to  the  plaintiff  in  the  sum  of  $89.29,  the  pro- 
ceeds of  a  consignment  of  produce  sent  to  them  for  sale,  sent  their  check 
for  that  amount  to  the  plaintiff,  with  an  account  of  sales.  The  plaintiff 
refused  to  accept  the  check,  claiming  that  the  defendants  were  indebted  to 
him  for  balances  on  former  shipments.  He  did  not  return  or  use  the  check, 
but  held  the  same  subject  to  the  order  of  the  drawers,  and  offered  to  surren- 
der it,  on  the  trial.  Held,  that  the  referee  was  correct  in  holding  that  the 
check  was  not  a  payment  pro  tanto  of  the  plaintiffs  claim. 

APPEAL,  by  the  defendants,  from  a  judgment  en- 
tered on  the  report  of  a  referee.     (S.  (7.,  briefly 
reported,  4  Hun,  639.) 
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J.  H.  &  W.  L.  Van  Derzee,  for  the  appellants. 
E.  E.  Harding,  for  the  respondent. 

By  the  Court,  BRADY,  J.  The  plaintiff  sent  several 
packages  of  produce  to  the  defendants  to  sell  on  com- 
mission. The  last  shipment  was  in  the  month  of  Janu- 
ary, 1872.  The  chief  controversy,  however,  relates  to 
a  consignment  of  butter,  made  in  December,  1871,  the 
proceeds  of  which,  after  deducting  expenses  and  com- 
missions, amounted  to  $89.29,  and  for  which  amount, 
with  the  account  of  sales,  the  defendants  transmitted 
their  check  to  the  plaintiff.  The  parties,  although  such 
was  not  always  the  course  of  dealing,  had  sometimes 
closed  kindred  transactions  by  check  which  was  sent 
and  accepted.  The  plaintiff  was  dissatisfied  with  the 
result,  as  stated,  the  butter  having  cost  him  thirty  cents 
per  pound,  and  having  been  sold  for  twenty-two  cents. 
He  wrote  the  plaintiff,  by  his  attorney,  on  the  subject, 
and  claimed  not  only  that  he  should  be  paid  at  the  rate 
of  thirty-three  cents  per  pound  for  his  butter,  but  also 
that  the  defendants  were  indebted  to  him  for  balances 
on  former  shipments.  He  said,  in  reference  to  the 
check  for  $89.29,  that  if  the  defendants  would  pay  him 
the  sum  demanded  by  him,  deducting  the  amount  of 
the  check,  and  return  his  butter  pails  free  of  charge,  it 
would  be  satisfactory  —  otherwise  he  would  return  the 
check  and  commence  legal  proceedings.  The  defen- 
dants did  not  comply  with  the  requisitions  of  this  let- 
ter, and  the  plaintiff  commenced  his  action.  He  did 
not  return  the  check,  or  use  it.  He  kept  it,  and  offered 
to  surrender  it  on  the  trial.  The  defendants  refused  to 
receive  it.  The  referee  found  that  there  was  a  small  bal- 
ance due  over  and  above  the  check,  but  that  the  check 
was  given  for  all  that  the  plaintiff  was  entitled  to 
recover  for  the  merchandise  to  which  it  related.  The 
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sum  of  $89.29,  in  other  words,  covered  the  proceeds  of 
the  butter,  less  expenses  and  commissions. 

The  evidence  fully  warranted  these  results,  and  the 
only  question,  therefore,  which  we  are  called  upon  to 
consider  is,  the  refusal  of  the  referee  to  regard  the  check 
as  a  payment,  pro  tanto,  of  the  plaintiff's  claim.  It 
seems  to  be  well  settled  that  the  delivery  of  a  check  is 
not  a  payment,  unless  there  be  an  agreement  to  that 
effect,  -or  unless  the  drawer  in  consequence  of  some 
laches  on  the  part  of  the  holder  has  sustained  loss  or 
injury  in  respect  thereof,  and  then  only  pro  tanto.  (Syr- 
acuse, BingJiamton  and  New  York  R.  R.  Co.  v.  Col- 
lins, 3  Lansing,  29,  and  cases  cited.  Hill  v.  Beebe,  13 
N.  T.,  566.  Bradford  v.  Fox,  38  id.,  289.)  The  cred- 
itor is  not  bound  to  accept  a  check,  even  if  it  be  for  the 
entire  amount  of  his  claim.  He  is  not  bound  to  receive 
money.  He  may,  although  it  be  sent  to  him,  refuse  to 
accept  it,  and  leave  the  debtor  to  his  plea  of  tender, 
when  sued  for  the  claim.  He  may  do  this  even  though 
having  received  the  money  he  keeps  it  subject  to  the 
order  of  the  debtor.  The  latter  must  withdraw  the 
money  and  plead  a  tender,  and  thus  save  himself  from 
the  costs  of  the  controversy.  ( The  Kingston  Bank  v. 
Gay,  19  Barb.,  459.)  While  the'creditor  has  his  rights, 
the  debtor  is  not  without  corresponding  advantages.  If 
he  choose  to  absolve  himself  from  a  debt  due,  he  must 
tender  the  amount  of  it;  and  having  done  so,  if  the 
creditor  refuse  to  receive  it,  the  latter  must  take  the  con- 
sequences of  his  obstinacy.  It  may  be  that  a  court  of 
equity  would  compel  the  creditor,  in  a  proper  case 
therefor,  to  discharge  an  incumbrance ;  but  that  is  not 
this  case.  Applying  these  principles  to  the  case  in 
hand,  the  conclusion  must  be  that  the  referee  was  cor- 
rect in  holding  that  the  check  was  not  a  payment.  The 
plaintiff  refused  to  accept  it,  and  held  it  subject  to  the 
order  of  the  defendants.  They  suffered  no  loss  by  that 
circumstance.  The  evidence  shows  that  it  was  good 
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from  the  time  it  was  given  until  the  time  of  the  trial. 
If  the  defendants  wished  to  make  it  absolute  they  should 
have  demanded  its  return,  and  if  the  plaintiff  had  re- 
fused to  comply,  the  finding  that  it  was  accepted  would 
have  been  warranted.  They  did  not  do  so.  There  is 
nothing  in  the  form  of  the  complaint  which  militates 
against  this  proposition.  The  averments  therein  are 
general,  of  certain  causes  of  actions,  and  no  credit  is 
given  for  the  check  received.  The  plaintiffs  letter,  writ- 
ten for  him  by  his  attorney,  contemplates  a  credit  for  it, 
provided  the  defendants  acquiesced  in  his  claims ;  but 
they  did  not  do  so,  and  he  made  no  use  of  the  check,  as 
already  suggested. 

The  result  of  these  considerations  must  be,  for  the  rea- 
sons assigned,  that  the  judgment  should  be  affirmed. 

Ordered  accordingly,  with  costs. 

[FIBST  DEPAHTMENT,  GENERAL  TEKM  at   New  York,  May  8,   1875. 
Davis,  Brady  and  Daniels,  Justices.] 


MANTON  vs.  POOLE  and  others. 

fl_  To  entitle  a  party  to  an  attachment,  a  reasonably  plain  case  must  be  made  out. 

The  existence  of  a  cause  of  action  must  be  shown. 

The  affidavit  should  contain  a  statement  of  the  facts  out  of  which  the  claim 
arose ;  and  they  should  appear  to  warrant  the  conclusion  or  claim  deduced 
from  them.  A  statement  of  its  amount,  without  facts  justifying  the  conclu- 
sion, does  not  comply  with  the  requirements  of  the  Code. 

A  mere  recital  of  facts,  without  a  direct  statement  of  the  existence  of  any  of 
them,  is  insufficient. 

Where  the  action  is  to  recover  damages  for  the  breach  of  an  agreement,  so 
much  of  the  agreement  as  contains  the  obligation  relied  upon  as  the  founda- 
tion of  the  action  should  be  plainly  and  positively  disclosed  in  the  affidavit 
for  an  attachment ;  and  it  should  then  be  shown,  with  equal  directness,  in 
what  respect  there  has  been  a  failure  of  performance,  and  how,  and  to  what 
extent,  the  plaintiff  has  been  injured,  by  means  of  it. 
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APPEAL  from  an  order  denying  a  motion  to   set 
aside  an  attachment.      (S.   C.,  briefly  reported^ 
4  Hun,  638.) 

James  C.  Carter,  fop  the  appellants. 
Jolin  S.  Wasliburn,  for  the  respondent. 

By  the  Court,  DANIELS,  J.  In  order  to  entitle  a  party 
to  an  attachment  for  the  seizure  of  his  debtor's  property, 
a  reasonably  plain  case  is  required  to  be  made  out.  And 
an  indispensable  circumstance  to  make  it  out  is  the  ex- 
istence of  a  cause  of  action.  For  that  purpose  the  Code 
has  required  that  it  shall  appear  by  affidavit  that  a  cause 
of  action  exists  against  the  defendant,  specifying  the 
amount  of  the  claim,  and  the  grounds  thereof,  (§  229.) 
The  affidavit  made  by  the  plaintiff,  on  which  the  attach- 
ment in  this  case  was  issued,  wholly  failed  to  comply 
with  this  requirement.  It  did  not  appear  from  it  that 
any  cause  of  action  existed  in  his  favor.  To  show  that, 
the  affidavit  should  have  contained  a  statement  of  the 
facts  out  of  which  the  claim  was  supposed  to  have  arisen. 
They  were  the  grounds  which  the  statute  provides  shall 
be  stated.  And  without  them  it  cannot  appear  that  a 
cause  of  action  exists  in  the  plaintiff's  favor.  For  that 
purpose  it  would  be  clearly  insufficient  for  the  party  to 
state,  merely,  that  he  has  a  cause  of  action.  That  would 
not  show  its  existence,  as  the  law  provides  it  shall  be 
disclosed  before  an  attachment  can  be  issued  in  the 
action.  It  would  simply  be  the  plaintiff's  conclusion. 
And  nothing  more  than  that  was  set  forth  in  the  plain- 
tiff's affidavit.  It  did  not  show  that  the  defendants  had 
entered  into  a  covenant,  or  agreement  witu  him,  which 
they  had  failed  to  perform,  or  anything  .from  which  it 
could  be  logically  inferred  that  any  assignable  amount 
of  damages  had  been  sustained  by  any  such  non-per- 
formance. 
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The  affidavit  set  forth,  only  by  way  of  recital,  that 
the  defendants  were  indebted  to  the  plaintiff  in  the  sum 
of  $20,000,  and  that  the  grounds  of  the  claim  were  the 
breach  and  violation  by  the  said  defendants  of  the  cove- 
nants, agreements  and  conditions  on  their  part  to  be 
kept  and  performed,  contained  in  a  certain  agreement 
and  patent  license,  duly  made  on  or  about  the  26th  day 
of  August,  in  writing,  under  seal  of  that  date,  duly  ex- 
ecuted by  and  between  deponent,  this  plaintiff,  as  party 
of  the  first  part  thereto,  and  said  defendants  as  parties 
of  the  second  part  thereto,  and  particularly  the  breach 
and  violation  by  said  defendants  of  their  covenant  and 
agreement  therein  contained,  to  use  all  proper  and  rea- 
sonable efforts,  by  the  employment  of  agents  and  can- 
vassers, and  by  advertising,  to  make  sale  of  the  boilers 
in  the  territory,  in  and  as  in  said  agreement  and  license 
specified  and  provided,  and  to  make  the  patent  therein 
specified  remunerative  to  this  plaintiff,  said  party  of  the 
first  part  thereto,  to  the  damage  of  the  said  plaintiff, 
said  sum  of  $20,000.  And  that  was  all  that  was  stated 
for  the  purpose  of  showing  the  grounds  of  the  claim,  or 
the  existence  of  a  cause  of  action.  It  may  all  be  true 
except  the  claim  of  the  amount  mentioned,  and  yet 
the  plaintiff  be  entitled  to  recover  nothing.  It  was  a 
mere  recital  of  facts  without  a  direct  statement  of  the  ex- 
istence of  any  of  them,  beyond  the  execution  of  the  agree- 
ment referred  to.  That  it  contained  any  covenant  or 
stipulation,  by  which  the  defendants  really  bound  them- 
selves to  do  anything  for  the  plaintiff  was  not  set  forth 
as  a  matter  of  fact ;  nor  in  what  respects  they  had  failed 
to  perform,  if  any  such  failure  actually  existed. 

In  a  case  of  this  description,  so  much  of  the  agree- 
ment as  contains  the  obligation  relied  upon  as  the 
foundation  of  the  action,  should  be  plainly  and  posi- 
tively disclosed  ;  and  it  should  then  be  shown  with  equal 
directness  in  what  respect  there  has  been  a  failure  of 
performance,  and  how  and  to  what  extent  the  plaintiff 
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has  been  injured  by  means  of  it.  Nothing  less  than 
that  can  adequately  protect  defendants  against  unjusfc 
or  oppressive  seizure  of  their  property  by  attachment. 
The  facts  must  be  stated,  and  they  should  appear  to 
warrant  the  conclusion,  or  claim,  deduced  from  them. 
A  statement  of  its  amount,  without  facts  justifying  the 
conclusion,  does  not  comply  with  what  the  Code  has 
required  in  this  respect. 

The  plaintiffs  statements  would  have  just  as  well  sus- 
tained a  claim  of  $100,000  as  one  of  $20,000.  The  facts 
in  the  affidavit  should  appear  to  sustain  the  claim  made 
upon  them,  before  the  plaintiff  can  be  entitled  to  an  at- 
tachment upon  it.  That  was  not  the  state  of  the  case 
made  in  this  action  ;  and  for  that  reason  the  order  should 
be  reversed,  with  ten  dollars  costs,  besides  disburse- 
ments, and  an  order  made  setting  aside  the  attachment, 
with  ten  dollars  costs  of  motion. 

Order  reversed. 

[FIRST  DEPARTMENT,  GENERAL  TERM  at  New  York,  May  3,  1875. 
Davis,  Brady  and  Daniels,  Justices.] 
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GERMANIA  BANK  OF  THE  CITY  OF  NEW  YORK  vs.       ^^ 

DISTLER. 

In  an  action  upon  a  promissory  note,  the  complaint  alleged  that  the  note  was 
dated  in  1872  by  mistake,  and  that  it  was  designed  to  have  been  dated  in 
1871.  The  answer  denied  these  allegations,  and  the  parties  went  to  trial  on 
this  and  another  issue.  Held,  that  by  answering  the  allegations,  the  defen- 
dant practically  conceded  their  sufficiency  for  the  trial  of  the  fact  of  mistake. 
That  it  was  too  late  for  him,  after  the  trial  was  actually  commenced,  to 
object  that  the  statement  in  the  complaint  was  defective ;  and  that  it  was  the 
duty  of  the  court  to  overrule  an  objection  to  the  evidence  offered  to  prove 
the  mistake. 

The  date  of  an  instrument  in  writing  is  only  presumptive  evidence  of  the  time 
of  its  actual  execution ;  and  whenever  fraud  or  mistake  is  alleged,  this  pre- 
sumption may  be  contradicted  by  parol  evidence. 


334        CASES  IN  THE  SUPREME  COURT. 


Germania  Bank  v.  Distler. 


A  mistake  in  the  date  of  a  promissory  note  may  be  asserted  as  well  by  an 
indorsee  as  by  the  payee ;  the  entire  title  being  transferred  by  the  indorse- 
ment. 

APPEAL,  by  the  defendant,  from  a  judgment  en- 
tered on  the  verdict  of  a  jury.     (S.  C.,  reported 
briefly,  4  Hun,  633.) 

Dailey  &  Perry,  for  the  appellant. 
Oeo.  W.  Carpenter,  for  the  respondent. 

By  the  Court,  DANIELS,  J.  This  action  was  upon  a 
promissory  note,  made  by  the  defendant,  payable  to  the 
order  of  Altenbrandt  Brothers,  and  by  them  indorsed  to 
the  plaintiff.  It  was  dated  on  the  18th  of  December, 
1872,  and  was  due  in  three  months  after  its  date.  The 
complaint  alleged  that  the  note  was  dated  in  1872  by 
mistake,  and  that  it  was  designed  to  have  been  dated  in 
1871.  The  answer  denied  these  allegations,  and  the  par- 
ties went  to  trial  on  this  and  another  issue  in  the  cause 
not  now  requiring  any  consideration.  It  was  objected 
by  the  defendant,  that  the  alleged  mistake  could  not  be 
shown  by  the  plaintiff,  nor  under  the  pleadings.  If  evi- 
dence of  its  existence  could  be  shown  by  the  payees,  it 
would  seem  to  follow  from  the  indorsement,  by  which 
the  entire  title  was  transferred,  that  the  plaintiff  acquired 
the  same  right.  It  was  an  incident  of  its  interest  in  the 
note,  and  could  be  asserted  by  the  plaintiff  if  the  fact 
itself  could  be  shown  to  exist.  The  allegation  in  the 
complaint,  that  the  note  was  by  mistake  dated  in  1872, 
when  the  year  should  have  been  1871,  was  very  con- 
cisely and  directly  made  in  the  complaint.  And  that 
the  mistake  relied  upon  was  a  mutual  one,  may  reason- 
ably be  inferred  from  what  was  stated.  For  the  purpose 
of  correcting  and  reforming  a  written  instrument  in 
equity,  it  would  probably  have  been  insufficient,  by  way 
of  answering  a  motion  to  have  the  pleading  made  more 
definite  and  certain.  But  after  an  answer  taking  issue 
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upon  the  fact  itself,  that  objection  could  no  longer  be 
made.  By  answering  the  allegations,  the  defendant 
practically  conceded  their  sufficiency  for  the  trial  of  the 
fact.  And  it  was  too  late  for  him  to  object  to  the  de- 
fective nature  of  the  statement,  made  when  the  trial  was 
actually  commenced.  He  had  accepted  that  issue,  and 
could  not  be  misled  by  the  proof  given  to  sustain  it ;  and 
it  was  the  duty  of  the  court  to  overrule  the  objection  to 
the  evidence  offered  to  prove  it,  as  was  done  at  the  trial. 
That  it  was  proper  to  allow  evidence  to  be  given  to  prove 
the  mistake,  seems  to  be  equally  as  free  from  doubt. 
In  Drake  v.  Rogers,  (32  Maine,  524,)  which  was  an 
action  upon  a  note,  an  amendment  was  allowed  to  be 
made  by  the  plaintiff,  stating  the  note  to  have  been  made 
in  1842  instead  of  1841,  the  year  of  its  date.  And  proof 
was  received  to  establish  the  fact  in  favor  of  the  indorser, 
who  had  purchased  it.  Upon  a  review  of  the  case,  both 
the  amendment  and  the  proof  given  in  support  of  it 
were  held  to  be  proper.  This  is  a  direct  authority 
against  the  defendant.  In  Parsons  on  Sills  and  Notes, 
it  is  stated  as  the  law,  that  "the  date  will  be  prima  facie 
evidence  of  the  time  when  the  note  was  made,  but  not 
conclusive."  (  Vol.  1,  41.)  In  Draper  v.  Snow,  (20  N.  T., 
331,)  SELDEN,  J.,  stated  in  it  to  be  the  law,  that  when- 
ever the  time  of  the  execution  of  any  writing,  even  of 
the  most  solemn  kind,  becomes  material,  it  may  be 
proved  by  parol,  not  merely  to  supply  an  omission, 
where  the  paper  itself  is  without  date,  but  in  opposition 
to  the  date,  where  it  contains  one.  The  time  when  a 
contract  is  executed  is  no  more  a  part  of  the  contract, 
than  the  place  where  it  is  executed.  (Id.,  333.)  The 
same  thing  was  held  in  BrecJc  v.  Cole,  (4  Sand.,  79,)  in 
which  DUER,  J.,  delivering  the  opinion  of  the  court, 
stated  that,  "  the  date  of  an  instrument  in  writing  is  only 
presumptive  evidence  of  the  time  of  its  actual  execution  ; 
and  it  is  settled  and  familiar  law  that  this  presumption, 
whenever1  fraud  or  mistake  is  alleged,  may  be  contra- 
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dieted  by  parol  evidence.  (Id.,  82.  2  Phil.  Ev.,  660, 
and  cases  cited  in  note.}  The  evidence  tended  to  show 
that  the  note  was  given  for  malt  sold  to  the  defen- 
dant by  the  payees,  Altenbrandt  Brothers,  in  1871,  on 
three  months'  time  ;  that  it  was  given  on  the  18th  of  De- 
cember, of  that  year,  and  was  protested  for  non-pay- 
ment at  the  expiration  of  three  months  from  that  time. 
After  that,  Henry  Altenbrandt  went  with  the  defendant 
to  see  the  cashier  and  president  of  the  bank,  and  re- 
quested that  three  months'  more  time  should  be  given 
him  for  payment,  but  that  was  declined.  This  was  as 
early  as  April,  1872,  and  no  claim  was  then  made  that 
the  note  had  not  become  due.  Prom  these  facts  the 
jury  could  very  well  conclude,  as  they  did,  that  the  mis- 
take of  a  year  had  been  made  in  the  date  of  the  note,  and 
that  it  was  mutual  in  its  nature  ;  particularly  as  no  evi- 
dence whatever  was  given  by  the  defendant  tending  to  con- 
trovert that  view  of  the  facts.  Exceptions  to  evidence 
offered  to  show  that  the  note  was  in  fact  made  in  1871 ; 
that  the  payees  were  not  dealing  in  malt  in  1872  ;  and  of 
the  time  when  the  note  was  delivered  to  the  plaintiff's 
attorneys  for  collection,  are  relied  upon  in  support  of  the 
appeal.  But  these  were  circumstances  tending  to  show 
the  existence  of  the  mistake,  and  the  plaintiff  was  at  lib- 
erty to  prove  that,  under  the  issue.  The  exceptions  are 
without  merit,  and  must  be  overruled. 

The  case  was  properly  disposed  of  at  the  circuit,  and 
the  judgment  appealed  from  should  be  affirmed. 

Judgment  affirmed,  (a) 

[FIRST  DEPAKTMENT,   GENERAL  TERM  at  New  York,  May   3,  1875. 
Dams,  Donohue  and  Daniels,  Justices.] 

(a)  Affirmed  by  Court  of  Appeals.     (See  64  K  Y.,  642.) 
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COFFIN  vs.   THE  CHICAGO  NORTHERN  PACIFIC  CON- 
STRUCTION COMPANY,  irnpleaded,  &c. 

The  plaintiff  was  a  resident  of  this  state,  and  the  defendant  was  a  corporation, 
formed  and  existing  under  the  laws  of  Wisconsin.  The  object  of  the  actiou 
was  the  sale  of  certain  bonds,  delivered  by  the  defendant  as  collateral  security 
for  the  payment  of  promissory  notes  made  by  it.  Held,  that  this  court  had 
jurisdiction  of  the  action. 

By  the  terms  of  the  agreement  under  which  the  bonds  were  transferred  as 
security,  the  transferees,  in  case  of  any  default  in  payment  by  the  corpora- 
tion, were  authorized  to  sell  the  bonds,  at  public  auction,  in  the  city  of 
Chicago,  on  giving  the  notice  specified.  Held,  that  this  stipulation  simply 
conferred  the  right,  and  prescribed  the  mode  in  which  a  sale  could  be  sum- 
marily made,  without  either  expressly,  or  by  necessary  implication,  excluding 
other  lawful  proceedings  for  the  attainment  of  the  same  object. 

Accordingly  held,  that  the  agreement  did  not  place  the  security  beyond  the 
power  of  courts  of  justice  to  dispose  of  it  by  their  judgments,  for  the  pur- 
pose of  applying  the  proceeds  to  the  payment  of  the  debt  secured  thereby. 

Held,  also,  that  the  bonds  having  been  transferred  to  secure  the  payment  of 
negotiable  promissory  notes,  they,  as  incidents  of  the  notes,  would  pass  to 
any  person  receiving  them  in  the  ordinary  course  of  business ;  and  that  a 
holder  thereof  residing  in  another  state  was  not  bound  to  keep  them  in  the 
city  of  Chicago,  or  return  them  to  that^  place,  in  order  that  a  sale  of  them 
should  be  made  there. 

Where  it  appeared  that  a  cause  of  action  existed,  under  the  laws  of  another 
state ;  that  the  defendant  (a  corporation)  had  property  within  this  state ; 
that  neither  the  corporation,  nor  any  of  its  officers,  could  be  found  within 
this  state ;  that  the  corporation  had  its  office  in  Chicago ;  and  that  none  of 
its  officers  resided,  or  could  be  found,  within  this  state ;  lidd,  that  these 
facts  were  sufficient  to  warrant  an  order  for  the  service  of  the  summons  by 
publication. 

APPEAL,  by  the  plaintiff,  from  an  order  vacating 
an  order  made  for  the  publication  of  the  summons. 
(8.  C.,  briefly  reported,  4  Han,  625.) 

Edmund  Coffin,  Jr.,  for  the  appellant. 
Henry  Day,  for  the  respondent. 

By  the  Court,  DANIELS,  J.  There  is  nothing  in  the 
position  taken  by  the  counsel  for  the  appellant,  that 
the  justice  making  the  order  for  publication  could  not 
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afterwards  vacate  it.  Orders  improvidently  or  incon- 
siderately made  can  always,  as  they  should,' be  vacated 
or  modified  by  the  justice  making  them.  Besides  that, 
the  power  has  been  expressly  conferred  by  the  Code, 
(§  324.)  This  case  must  therefore  be  disposed  of  upon 
the  point  whether,  upon  the  facts  appearing,  the  order 
was  properly  set  aside. 

The  respondent's  counsel  claims  that  it  was,  because 
the  court  has  no  jurisdiction  of  the  subject-matter  of 
the  action.  The  plaintiff  resided  in  this  state,  at  the 
time  when  the  action  was  commenced,  and  the  principal 
defendant  was  a  corporation  formed  and  existing  under 
the  laws  of  the  state  of  Wisconsin.  And  the  object  of 
the  action  was  the  sale  of  certain  bonds  delivered  by 
the  corporation  as  collateral  security  for  the  payment 
of  promissory  notes  made  by  it.  Over  such  an  action 
there  can  be  no  doubt  as  to  the  jurisdiction  of  this  court, 
under  the  general  terms  of  the  statute  relating  to  suits 
against  foreign  corporations.  (Code,  §  427.) 

By  the  terms  of  the  agreement  under  which  the  bonds 
were  transferred  as  security,  it  is  stipulated,  that  in  case 
the  party  of  the  first  part  (the  corporation)  shall  neglect 
or  refuse  to  pay  said  notes,  above  mentioned,  or  either 
of  them,  or  any  part  thereof,  according  to  their  respective 
tenor  and  effect,  the  said  parties  of  the  second  part  (the 
plaintiff's  assignors,)  their  heirs,  executors,  adminis- 
trators or  assigns,  shall  have  the  right  to  sell  said  bonds 
at  public  auction,  in  the  city  of  Chicago,  upon  giving 
notice  of  the  time  and  place  of  such  sale,  by  the  publi- 
cation of  a  notice  thereof  in  a  daily  newspaper  published 
in  the  city  of  Chicago,  at  least  thirty  days  prior  to  such 
sale,  and  also  by  giving  to  the  party  of  the  first  part  at 
least  thirty  days'  notice  in  writing  of  the  time  and  place 
of  such  sale.  This  stipulation  simply  conferred  the 
right,  and  prescribed  the  mode  in  which  a  sale  could  be 
summarily  made,  without  either  expressly,  or  by  rea- 
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Bonable  implication,  excluding  other  lawful  proceedings 
for  the  attainment  of  the  same  object.  And  for  that 
reason  it  did  not  place  the  security  beyond  the  power 
of  courts  of  justice  to  dispose  of  it  by  their  judgments, 
for  the  purpose  of  applying  the  proceeds  to  the  pay- 
ment of  the  debt  intended  to  be  paid  by  means  of  them. 

In  this  respect  it  was  analogous  to  the  power  of 
sale  contained  in  a  chattel  mortgage  or  security  by  law 
to  pledgees  of  personal  property,  which  have  not  been 
considered  sufficient  to  supersede  the  jurisdiction  of 
courts  of  equity  over  such  transactions,  notwithstand- 
ing the  fact  that  sales  may  be  made  summarily,  on 
notice  reasonable  in  its  character,  or  in  conformity  to 
the  power  created,  still  the  courts,  in  a  proper  action 
for  that  purpose,  will  dispose  of  the  security  by  virtue 
of  their  decrees,  and  apply  the  proceeds  to  the  extin- 
guishment of  the  debt.  ( Vaupell  v.  Woodward,  2  Sandf. 
C%.3  143,  145.  Stearns  v.  Marsh,  4  Denio,  227.  Brow- 
nett  v.  Hawkins,  4  Barb.,  491.) 

There  was  nothing  in  the  agreement  creating  the 
security  by  which  the  creditors  receiving  it  were  bound 
to  keep  the  bonds  in  the  city  of  Chicago.  They  were 
transferred  to  secure  the  payment  of  negotiable  promis- 
sory notes,  and,  as  incidents  of  them,  would  pass  to  any 
person  or  persons  receiving  them  in  the  ordinary  course 
of  business.  And  from  that  circumstance  it  must  have 
been  designed  that  their  locality  might  be  changed  in 
that  way,  and  consequently  that  they  might  be  lawfully 
found  in  some  other  place  than  Chicago.  And  in  the 
event  of  such  a  change,  no  obligation  was  attempted 
to  be  imposed  on  the  party  entitled  to  payment  out  of 
the  security  to  return  the  bonds  to  that  place,  in  order 
that  a  sale  of  them  should  be  made  there. 

The  affidavit  of  the  attorney  of  the  company  stated 
that  if  the  bonds  had  been  brought  within  this  state,  it 
had  been  done  contrary  to.  the  agreement  under  which 
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they  were  delivered,  and  in  fraud  of  the  rights  of  the 
company.  But  no  facts  are  disclosed  from  which  it  can 
be  inferred  that  they  were  fraudulently  brought  into 
this  state ;  and  there  is  nothing  in  the  agreement  which 
could  be  contravened  or  violated  by  an  act  of  that 
nature.  The  fact,  on  the  other  haud,  appears  to  be  that 
the  note  in  suit  was  lawfully  and  properly  transferred 
to  the  plaintiff,  with  the  bonds  placed  in  the  hands  of 
his  assignors  as  security  for  its  payment.  The  case 
made  in  his  favor  is  plainly  one  over  which  this  court 
has  jurisdiction. 

The  order  of  publication  was  made  upon  the  sworn 
complaint  in  the  action  and  the  affidavit  of  the  plaintiff's 
.attorney.  And  from  them  it  clearly  appeared  that  a 
cause  of  action  existed  under  the  laws  of  another  state, 
and  that  the  defendant  had  property  within  this  state. 
It  was  then  positively  stated  that  neither  the  corpora- 
tion nor  any  of  its  officers  could  be  found  within  this 
state,  and  that  the  attorney  had  been  informed  by  one 
of  the  defendants,  and  a  stockholder  in  it,  that  the  cor- 
poration had  its  office  in  the  city  of  Chicago,  and  that 
none  of  its  officers  resided,  or  could  be  found  within 
this  state.  That  did  show,  as  the  defendant  to  be  pro- 
ceeded against  was  a  corporation  having  its  officers  in 
another  state,  that  it  could  not,  after  due  diligence,  be 
found  within  this  state,  so  that  service  of  the  summons 
could  be  made  upon  it  here,  by  delivering  it  to  one  of 
its  officers.  And  that,  with  the  other  facts  established 
in  the  plaintiff's  favor,  sufficiently  warranted  the  order 
made  for  its  publication. 

The  case  was  not  as  strong  as  it  might  have  been  made  ; 
but  under  the  authorities,  as  well  as  the  language  made 
use  of  in  the  Code,  it  entitled  the  plaintiff  to  the  order 
allowing  the  summons  to  be  served  upon  the  corpora- 
tion by  publication.  (Code,  §  135.  Van  Wyck  v.  Hardy, 
39  How.  Pr.,  392.  Von  Rhade  v.  Von  Rhade,  2  Thomp. 
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<fe  Cook,  491.)  The  order  vacating  that  order  should 
therefore,  be  reversed,  with  $10  costs,  besides  disburse- 
ments. 

Order  reversed. 

[FIRST  DEPARTMENT,   GENERAL  TERM  at  New  York,  May  3,  1875. 
Dams,  Brady  and  Daniels,  Justices.] 


DINSMORE  and  others  vs.  THE  MAYOR  &c.  OF  THE  CITY 
OF  NEW  YORK. 

A  complaint  alleged  that  the  plaintiffs  performed  work,  labor  and  services  for 
and  at  the  request  of  the  defendants,  their  agents  and  servants,  in  printing 
and  advertising  for  them  in  a  newspaper  named.  The  defendants,  by  their 
answer,  denied  that  they  requested  or  employed  the  plaintiffs  to  print  or  pub- 
lish the  notices,  Ac.,  and  set  up  other  matters  as  an  answer  and  as  a  further 
and  separate  defence.^  Held,  that  the  denial  struck  at  the  very  foundation  of 
the  plaintiffs'  case,  and  could  not  be  stricken  out  as  frivolous ;  as  it  created  an 
issue  which  called  for  investigation,  and  the  affirmative  of  which  it  was 
incumbent  on  the  plaintiffs  to  establish. 

APPEAL  from  an  order  striking  out  the  defendants' 
answer  as  frivolous.     (8.  C.,  reported  briefly,  4 
Hun,  643.) 

E.  D.  Smitli,  for  the  appellants. 

8.  P.  Dinsmore,  for  the  respondents. 

By  the  Court,  BRADY,  J.  The  plaintiffs  alleged  that 
they  performed  work,  labor  and  services  for  and  at  the 
request  of  the  defendants,  their  agents  and  servants,  in 
printing  and  advertising  for  them  in  a  newspaper  called 
"The  Stockholder."  The  defendants,  by  the  first  para- 
graph of  their  answer,  deny  that  they  have  requested  or 
employed  the  plaintiifs  to  print  or  publish  the  notices 
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and  advertisements  named  in  the  complaint  and  specified 
in  the  bill  of  particulars. 

In  addition  to  this  denial,  which  it  will  be  perceived  is 
general  and  specific  as  to  the  first  essential  element  of 
the  plaintiffs'  case,  namely,  employment,  there  are  mat- 
ters set  up  as  answer  and  as  a  further  and  separate 
defence.  It  is  not  necessary,  however,  to  particularly 
refer  to  them.  The  denial  recited  strikes,  as  suggested, 
at  the  very  foundation  of  the  plaintiffs'  case,  and  could 
not  be  stricken  out  as  frivolous.  It  created  an  issue 
which  called  for  investigation,  and  the  affirmative  of 
which  it  was  incumbent  on  the  plaintiffs  to  establish. 

The  order  made  at  Special  Term  should  be  reversed, 
with  $10  costs  and  disbursments. 

Order  reversed. 

[FIRST  DEPARTMENT,  GENERAL  TERM  at  New  York,  May  8,  1875. 
Dams,  Brady  and  Daniels,  Justices.] 


VAN  ETTEN  vs.  TROUDDEN  and  CHARLTON. 

The  plaintiff  held  a  note  made  by  T.  and  indorsed  by  C. ;  and  the  firm  of 
C.  <fe  Co.  being  indebted  to  T.,  there  was  an  understanding  between  the 
plaintiff  and  those  parties  that  the  firm  might  make  payment  to  the  plaintiff; 
which  payment,  when  made,  should  apply  on  such  note.  Afterwards, 
C.  <fe  Co.  gave  the  plaintiff,  first,  a  check  post-dated,  and  then  a  note  payable 
in  one  month,  for  the  amount  of  T.'s  note.  Such  check  and  note  were  re- 
ceived by  the  plaintiff,  not  in  payment  or  satisfaction  of  T.'s  note,  but  merely 
as  collateral  to  it.  In  an  action  upon  the  T.  note,  field  that  if  T.  consented 
that  the  firm  check  and  note  should  be  taken  as  collateral,  the  defendants 
could  not  urge,  as  a  defence,  the  extension  of  the  time  of  payment,  given  by 
such  note  and  check. 

And,  there  being  evidence  tending  to  show  that  the  transaction  with  C.  <fe  Co. 
was  with  T.'s  consent  and  approval,  and  the  jury  having  found  a  verdict  in 
favor  of  the  plaintiff;  held  that,  giving  full  effect  to  such  verdict,  the  note  of 
T.  remained  in  full  force  against  both  maker  and  indorser. 

That  T.  «fe  Co.  were  the  principal  debtors,  and  the  plaintiff  was,  at  all  times, 
at  liberty  to  pursue  them,  on  their  liability  thereon ;  and  his  right  of  ac- 
tion was  not  suspended  by  reason  of  his  holding  the  note  of  third  persons,  on 
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time,  as  collateral.  That  he  might  enforce  his  remedy  on  the  principal  secu- 
rity, notwithstanding  the  collateral  was  not  due. 

Held,  also,  that  the  mere  acceptance,  by  the  plaintiff,  of  the  firm  note  on  time, 
as  collateral,  without  any  agreement  to  suspend  the  right  of  action  on  the 
principal  debt,  would  not  extend  the  time  of  payment  of  such  debt. 

Held,  further,  that  had  it  been  proved  that  the  plaintiff  agreed  to  accept  C.  <fc  Co. 
for  the  payment  of  the  note  in  suit,  that  firm  having  T.'s  money  to  that 
amount,  it  would  have  operated  as  an  extinguishment  of  the  plaintiff's  claim. 
That  although  it  would  not  have  been  technically  payment,  it  would  have 
discharged  the  debt,  by  way  of  accord  and  satisfaction. 

And  that  if  it  had  appeared  that  that  defence  was  withheld  from  the  jury,  by 
the  ruling  of  the  judge,  it  would  be  held  error. 

If,  when  a  copy  of  a  paper  is  offered  in  evidence,  a  party  intends  to  raise  the 
objection  that  the  original  should  be  produced,  that  ground  of  objection 
should  be  specifically  stated,  in  order  that  it  may  be  removed  by  further 
proof.  A  mere  general  objection  to  the  reading  of  the  paper  should  be  dis- 
regarded. 

THIS  case  came  before  the  court  on  an  appeal  from 
an  order  denying  a  new  trial  on  the  minutes  of  the 
judge ;  and  on  a  case  and  exceptions.  It  seems  that 
judgment  was  entered  ;  but  it  was  said  by  counsel  that 
this  was  allowed  only  as  security;  and  no  appeal  from 
the  judgment  appears  in  the  papers.  The  case  was 
therefore  considered  as  an  appeal  from  the  order  deny- 
ing a  new  trial  on  the  minutes,  and  on  the  case  and  ex- 
ceptions, as  if  ordered  to  be  heard  in  the  first  instance  at 
General  Term. 

The  action  was  against  Troudden,  as  maker,  and 
Charlton,  as  indorser,  of  a  promissory  note.  The  defen- 
dants, as  a  defence,  set  up  payment ;  also  that  the 
plaintiff  accepted  a  third  party,  (the  firm  of  James  A. 
Charlton  &  Co.,)  as  principal  debtor  for  the  note,  and 
extended  the  time  of  payment  with  such  third  party 
without  their  consent  or  knowledge,  by  reason  of  which 
they  were  discharged  from  liability. 

There  was  no  evidence  of  payment,  except  as  it  was 
claimed  that  the  dealings  between  the  parties  and  the 
firm  of  Charlton  &  Co.  operated  as  such ;  and  the  case 
was  litigated  on  the  hypothesis,  on  the  part  of  the  de- 
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fendants,  that  those  dealings  discharged  them  either  by 
way  of  payment,  or  on  the  ground  of  an  extension  of 
the  time  of  payment  without  their  consent. 

On  all  the  evidence  the  jury  found  in  favor  of  the* 
plaintiff.  Various  exceptions  were  taken  in  the  course 
of  the  trial,  and  to  the  charge  of  the  judge,  and  to  his 
refusals  to  charge,  which,  with  such  portions  of  the  evi- 
dence as  is  necessary  to  an  understanding  of  the  case, 
are  referred  to  in  the  following  opinion. 

J.  E.  Van  Elten,  for  the  plaintiff. 

A.  Sclioonmaker,  Jr.,  for  the  defendants. 

By  tJie  Court,  BOCKES,  J.  The  firm  of  Charlton  &  Co. 
was  indebted  to  Troudden  ;  and  it  is  shown  very  clearly 
that  there  was  an  understanding  between  the  plaintiff 
and  those  parties,  that  the  firm  might  make  payment  to 
the  plaintiff;  which  payment,  when  made,  should  ap- 
ply on  the  note  in  suit.  This  is  conceded  by  the  counsel 
for  both  parties.  But  the  question  remained,  whether 
such  understanding  amounted,  on  the  evidence,  to  a 
valid  binding  agreement,  that  the  firm  should  become 
the  principal  debtor.  The  proof  shows  that  the  firm 
gave  the  plaintiff  a  check  post-dated,  and  subsequently 
a  note  payable  one  month  from  date,  in  its  place,  cover- 
ing the  amount  of  the  note  in  suit ;  but  it  is  insisted,  on 
the  part  of  the  plaintiff,  that  they  were  taken  as  collat- 
eral to  the  note,  and  not  as  payment,  and  that  Troudden 
so  understood  the  matter  and  gave  his  assent  thereto. 

If  this  be  as  is  claimed  by  the  plaintiff,  the  case  is  re- 
lieved from  all  difficulty.  If  it  be  true  that  the  check 
and  firm  note  were  taken  as  collateral  to  the  note  in  suit, 
with  Troudden' s  consent,  he  can  have  no  ground  of 
complaint  when  called  on  to  respond  on  his  own  note, 
nothing  having  been  realized  by  the  plaintiff  on  the  col- 
lateral. Then  how  stands  the  case  on  the  facts?  And, 
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1st,  were  the  check  and  firm  note  taken  as  collateral  to 
the  note  in  suit?  This  question  has  been  determined 
by  the  jury  in  favor  of  the  plaintiff.  Nor  can  it  be  said, 
with  propriety,  that  the  verdict  is  against,  or  unsup- 
ported by,  the  evidence.  Even  on  the  proof  submitted 
on  the  part  of  the  defendants,  the  case  was  not  made  so 
clear  but  that  the  question  was  one  for  the  jury.  But 
the  evidence  on  the  part  of  the  plaintiff  flatly  contra- 
dicted the  case  claimed  to  have  been  made  by  the  defen- 
dant. The  case  was  therefore  for  the  jury  on  all  the 
evidence ;  and  it  must  be  now  considered  as  a  settled 
fact,  that  the  check  and  firm  note  were  received  by  the 
plaintiff  as  collateral  to  the  note  in  suit,  and  not  in  pay- 
ment or  satisfaction  of  it.  Indeed,  I  am  of  the  opinion 
that  the  weight  of  evidence  is,  manifestly,  to  that  effect. 
If  the  defendant  Troudden  consented  that  the  check 
and  note  should  be  taken  as  collateral,  he  cannot  urge 
the  extension  of  the  time  of  payment  given  by  them  as 
a  defence  in  this  action.  His  consent  is  an  answer  to 
that  defence.  And  there  certainly  was  evidence  tending 
to  show  that  the  entire  transaction  with  the  firm  of 
Charlton  &  Co.  was  with  Troudden' s  consent  and  ap- 
proval. If  John  E.  Van  Etten' s  testimony  was  credited 
by  the  jury,  they  might  well  find  that  the  arrangements 
and  dealings  with  that  firm  in  regard  to  its  indebtedness 
to  Troudden,  had  the  latter' s  entire  sanction.  If,  there- 
fore, we  give  due  effect  to  the  verdict  of  the  jury,  as  I 
think  we  are  bound  to  do,  the  note  in  suit  remained  in 
full  force  against  both  maker  and  indorser.  The  defen- 
dants were  the  principal  debtors,  and  remained  so  as 
regards  this  note  in  suit  ;  and  the  plaintiff  was  at  all 
times  at  liberty  to  pursue  them  on  their  liability  thereon. 
His  right  of  action  on  the  note  was  not  suspended  by 
reason  of  his  holding  a  note  on  time  as  collateral.  Not- 
withstanding the  collateral  was  not  due,  he  might  enforce 
his  remedy  on  the  principal  security.  (Cary  v.  White, 
82  N.  Y.,  138.) 
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It  follows  that  the  plaintiff  is  entitled  to  have  judg- 
ment on  the  verdict,  unless  some  error  was  committed 
on  the  trial,  in  the  admission  or  rejection  of  evidence, 
or  in  the  manner  in  which  the  case  was  submitted  to  the 
jury. 

The  plaintiff  proved  by  John  E.  Van  Etten,  who  acted 
as  his  agent  in  the  transaction,  that  he,  John  E.,  gave 
Troudden  at  one  time  a  paper  or  memorandum  showing 
that  the  firm  note  was  held  as  collateral.  The  witness 
said  that  he  kept  a  copy  of  it,  and  produced  it.  To  the 
reading  of  this  memorandum  the  defendant's  counsel 
objected  ;  but  the  court  overruled  the  objection,  and  the 
defendant's  counsel  excepted.  The  plaintiff  had  a  right 
to  show  the  delivery  of  such  paper  to  the  defendant 
Troudden.  If  accepted  by  him  without  then,  or  at 
any  time  afterwards,  calling  attention  to  any  error  of 
statement  therein,  such  fact  was  an  important  one  in  the 
case.  This  fact  the  plaintiff  had  a  right  to  prove.  It 
was  competent  for  him  to  show  the  delivery  to  Troud- 
den of  the  paper  containing  such  statement.  If  ob- 
jected to  on  the  ground  that  the  original  should  be 
produced,  that  ground  of  objection  should  have  been 
stated.  But  the  objection  was  general,  to  the  reading  of 
the  paper.  Had  the  specific  ground  of  objection  been 
stated,  non  conslat,  but  that  it  would  have  been  removed 
by  further  proof.  The  general  objection  here  interposed 
was  insufficient.  The  defendant  should  have  pointed  out 
the  specific  ground  of  objection,  and  thus  'called  the  at- 
tention of  the  court  and  of  the  adverse  party  to  the  pre- 
cise point  on  which  he  relied.  Without  this  the  objection 
may  be  disregarded.  (5  Barb.,  398.  6  id.,  330.  39  id., 
469.  49^".  y.,  583.  50  id.,  392.)  But  the  paper  read 
was  a  sworn  copy ;  and,  besides,  at  a  subsequent  stage 
of  the  trial  it  was  put  in  evidence  without  objection. 

It  is  urged  that,  that  the  court  erred  in  holding  that 
"the  mere  giving  or  taking  of  a  check  or  note  by  a  third 
party  as  collateral,  does  not  of  itself  extend  the  time  of 
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the  principal  debtor."  The  ruling  as  applicable  to  this 
case  was  to  this  effect :  that  the  mere  taking  of  the  check 
or  note  of  Charlton  &  Co.  as  collateral,  did  not  of  itself 
extend  the  time  of  payment  as  to  the  defendants,  on  the 
note  in  suit.  This  rifling  was  correct.  Admitting  that 
the  firm  note  was  received  as  collateral  to  the  note  in 
suit,  and  that  there  was  no  agreement  suspending  the 
right  of  action  on  the  latter,  the  mere  acceptance  of  the 
firm  note  on  time,  being  the  note  of  a  third  party, 
would  not  extend  the  time  of  payment  on  the  principal 
debt. 

If  a  creditor  accept  the  debtor's  own  note  on  time, 
while  it  will  not  generally  extinguish  the  original  debt, 
yet  it  will  operate  to  extend  the  time  of  payment  until 
the  note  becomes  due  ;  and  there  are  cases  holding  that 
such  extension  will  discharge  a  surety  for  the  original 
debt,  if  it  be  without  his  consent.  (Place  v.  Mcllwain, 
38  N.  T.,  96,  and  cases  there  cited.}  But  in  El'oood  v. 
Deifendorf,  (5  Barb.,  398,)  it  was  held  that  the  taking 
of  a  new  security  from  the  principal  debtor  for  an  old 
debt  past  due,  payable  at  a  future  day,  without  an 
agreement  to  extend  the  time  of  payment,  does  not  dis- 
charge the  surety  ;  and  in  the  very  recent  case  of  Gary 
v.  White,  (52  N.  T.,  138,)  it  was  held  that  the  mere 
taking  of  collateral  security  on  time  is  not,  per  se,  and 
in  the  absence  of  any  agreement  beyond  it,  an  extension 
of  time  for  the  payment  of  the  original  debt.  In  that 
case,  ALLEN,  J.,  examines  this  subject  at  length,  and 
cites  numerous  authorities,  rendering  it  impertinent 
here  to  do  more  than  to  refer  to  his  elaborate  and  able 
opinion. 

There  was  no  error  in  this  ruling  of  the  learned  judge  ; 
and  it  follows,  from  this  conclusion,  that  there  was  no 
error  in  his  refusal  to  charge,  as  requested  in  the  subse- 
quent paragraph,  to  wit,  that  the  taking  of  the  check 
post-dated,  and  of  the  firm  note  on  time,  and  holding 
and  acting  upon  them  as  the  plaintiff  did,  was  in  fact 
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an  extension  of  the  time  of  payment  of  the  note  in  suit. 
(Gary  v.  White,  supra.)  Nor  was  there  error  in  the 
refusal  of  the  court  to  charge  that  "by  the  arrangment 
between  Troudden  and  the  firm  of  Charlton  &  Co.,  which 
was  communicated  to  Mr.  Van  Etten,  said  firm  became 
the  principal  debtor  to  Van  Etten."  Whether  there 
was  an  arrangement  between  Troudden  and  the  firm, 
what  it  was,  and  whether  the  firm  thereby  became  the 
principal  debtor  to  the  plaintiff,  were  matters  for  the 
jury,  and  were  in  fact  properly  left  to  the  jury. 

There  is  another  point  of  alleged  error.  The  defen- 
dants' counsel  requested  the  court  to  charge  the  jury 
that  if  they  should  find  that  the  plaintiff  agreed  to  ac- 
cept the  firm  of  Charlton  &  Co.  for  the  payment  of  the 
note  in  suit,  that  firm  having  Troudden' s  money  to  that 
amount,  such  agreement  was  a  payment  of  the  note. 
The  court  decided  so  to  charge,  and  the  defendants' 
counsel  excepted. 

Now,  i'f  such  agreement  had  been  proved,  it  would 
have  operated  as  an  extinguishment  of  the  plaintiff's 
claim.  The  agreement  would  not  have  been  technically 
payment,  but  it  would  have  discharged  the  debt  by  way 
of  accord  and  satisfaction.  (Davis  v.  Spencer,  24  N.  Y«, 
386,  on  page  391.  Pratt  v.  Foote,  9  id.,  463.  In  Pratt 
v.  Foote,  the  facts  proved  made  it  a  case  of  technical 
payment ;  and  Judge  SELDEN  notices  the  difference  be- 
tween that  case,  and  one  like  the  present,  where  there 
was  a  mere  substitution  of  one  executory  agreement  or 
obligation  for  another.  So  he  says  a  transaction  of  this 
kind  "operates  only  by  way  of  accord  and  satisfaction, 
and  must  be  pleaded  as  such."  Judge  ALLEN,  also,  in 
Dams  v.  Spencer,  says  :  "The  mutual  promises  are  re- 
garded as  the  execution  of  the  accord,  the  satisfaction 
of  the  original  contract,'  contemplated  by  the  parties." 
Thus  it  seems  the  proposition  presented  in  the  request 
was  not  technically  sound  in  law;  although,  doubtless, 
it  was  intended  by  the  defendants'  counsel  to  embrace 
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the  idea  of  a  good  defence,  to  wit,  an  extinguishment 
and  satisfaction  of  the  claim  in  suit.  If  it  could  be 
seen  that  this  defence,  in  this  form,  had  been  kept  from 
the  jury,  under  this  ruling,  I  should  be  inclined  to  hold 
it  error.  But  such  was  plainly  not  the  case.  The  de- 
fence was  presented,  and  the  jury  was  required  to  find 
on  the  question  whether  there  was  an  arrangement  with 
the  plaintiff,  by  which  he  was  to  look  to  the  firm  of 
Charlton  &  Co.  for  pay,  whether  that  firm  had  not  by 
agreement  between  the  parties  become  the  principal 
debtor.  These  questions  were  submitted  to  the  jury,  as, 
I  think,  fully  and  fairly.  Indeed,  during  the  entire 
trial,  and  by  the  charge  of  the  judge,  these  questions 
were  kept  prominently  before  them.  They  were  repeat- 
edly informed  by  the  court,  in  substance,  that  if  they 
found  from  the  evidence  that  there  was  an  agreement 
with  the  plaintiff,  by  which  the  firm  of  Charlton  &  Co. 
became  the  principal  debtor,  that  is,  by  which  the  plain- 
tiff (in  the  language  of  the  request)  agreed  "to  accept 
the  firm  of  Charlton  &  Co.  for  the  payment  of  the  note 
in  suit,"  they  should  find  a  verdict  for  the  defendants. 
After  careful  consideration  of  the  case,  I  am  of  the 
opinion  that  the  record  discloses  no  error  demanding  a 
new  trial. 

The  order  denying  a  new  trial  on  the  minutes  should 
be  affirmed,  and  the  plaintiff  is  entitled  to  judgment  on 
the  verdict,  with  costs,  (a) 

Ordered  accordingly. 

[THIKD  DEPARTMENT,  GENERAL  TERM  at  Elmira,  May,  1874.  Miller, 
Bockes  and  Boardman,  Justices.] 

(a)  S.  C.,  reported  briefly,  1  Hun,  432. 
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In  the  MATTER  OF  OPENING  HOUSE  AVENUE,  in  the 
City  of  Troy. 

When  a  statute  confers  authority  to  take  the  lands  of  individuals  for  public  use, 
and  for  the  assessment  of  damages  upon  the  property  of  contiguous  owners, 
the  statute  must  be  strictly  pursued,  step  by  step ;  or  the  proceedings  will 
be  without  the  sanction  of  law,  and  void. 

Under  the  authority  of  a  city  charter,  providing  that  where  lands  were  to  be 
taken  for  a  street,  Ac.,  in  case  of  inability  to  agree  with  the  owners,  as  to 
compensation,  commissioners  of  estimate  should  be  appointed,  proceedings 
were  taken  to  lay  out  and  open  an  avenue,  to  extend  from  River  street  to  tha 
lands  of  the  T.  and  B.  R.  R.  Co.  A  resolution  thus  to  open  the  proposed 
avenue  was  adopted  by  the  common  council,  and  a  committee  appointed  to 
locate  and  define  its  boundaries,  and  to  negotiate  for  the  lands  required. 
Such  committee,  having  made  the  location,  by  metes  and  bounds,  reported  in 
favor  of  the  opening  of  the  avenue  from  River  street  to  the  lands  of  the  T.  and 
B.  R.  R.  Co.;  that  the  lands  east  of  Vail  avenue  could  be  obtained,  for  a 
reasonable  price  ;  but  that,  as  to  the  land  west  of  that  avenue,  the  negotia- 
tions with  the  owners  were  unavailing ;  and  they  recommended  the  appoint- 
ment of  commissioners  of  estimate,  and  reported  a  resolution  to  carry  the 
recommendation  into  effect.  The  common  council  accepted  the  report,  and 
adopted  the  resolution;  but  subsequently  reconsidered  its  action;  and  the 
acceptance  of  the  report  was  rescinded,  so  far  as  it  recommended  the  open- 
ing of  the  avenue  from  River  street  to  Vail  avenue ;  and  it  was  resolved 
that  the  northern  terminus  of  the  proposed  avenue  should  be  the  easterly 
line  of  Vail  avenue. 

Held,  that  in  so  far  as  the  report  was  accepted,  the  appointment  of  coii.mis- 
sioners  of  estimate  became  unnecessary,  and  was  unauthorized ;  inasmuch  as 
it  appeared  by  the  report,  as  accepted,  that  the  lands  proposed  to  be  taken 
could  be  obtained  for  a  reasonable  price,  by  negotiation.  That  it  was  only 
in  case  inability  to  agree  with  the  land  owners  that  authority  was  given  to 
appoint  such  commissioners. 

Held,  also,  that  instead  of  applying  for,  and  obtaining,  an  order  appointing  com- 
missioners of  estimate,  a  committee  should  have  been  appointed,  to  obtain 
terms  from  the  owners  who  had  signified  their  willingness  to  accept  a  reason- 
able price  for  their  lands. 

Held,  further,  that  there  was  no  authority  for  granting  an  order  appointing 
commissioners  of  estimate;  nor  for  a  subsequent  order  confirming  their 
report ;  nor  for  an  order  confirming  the  report  of  the  local  assessors. 

That  these  informalities  in  the  proceedings  were  jurisdictional,  and  therefore 
could  not  be  waived.  That  the  common  council  were  bound  to  follow  ln<9 
course  prescribed  by  law;  otherwise  jurisdiction  to  proceed  was  lost. 

APPEAL  from  an  order  made  at  a  Special  Term  De- 
fusing to  vacate  an  order  appointing  commissioners 


ALBANY— JANUARY,   1874.  351 


Matter  of  opening  House  Avenue. 

of  estimate ;  from  order  confirming  their  report ;  and 
from  order  confirming  report  of  the  local  assessors  of 
the  city  of  Troy.  (S.  C.,  reported  briefly,  3  Thomp. 

&  a,  770. 

t 

H.  A.  Merritt,  for  the  appellant. 

R.  A.  Parmenter,  for  the  city  of  Troy. 

By  the  Court,  BOCKES,  J.  By  these  proceedings  lands 
were  to  be  taken  for  public  use ;  and  damages  were  to 
be  assessed  upon  the  property  of  contiguous  owners  — 
hence  the  statute  conferring  such  authority  must  be 
strictly  pursued,  step  by  step,  or  they  are  without  the 
sanction  of  law  and  void. 

Preliminary  steps  were  taken  to  lay  out  and  open 
House  avenue ;  which  was  to  extend  from  River  street 
to  the  lands  of  the  Troy  and  Boston  R.  R.  Co. ;  and  a 
resolution  of  the  common  council  was  adopted  thus  to 
open  it ;  and  a  committee  was  appointed  to  locate  and 
define  its  precise  boundaries,  and  to  negotiate  for  the 
lands  required  therefor.  This  committee  proceeded  to 
make  the  location  by  metes  and  bounds,  and  also  nego- 
tiated for  the  lands  proposed  to  be  taken  ;  as  authorized 
and  required  to  do,  and  reported  their  action  to  the  com- 
mon council.  The  proposed  avenue,  as  reported,  was  to 
extend  from  River  street  to  the  lands  of  the  railroad 
company,  pursuant  to  the  original  application ;  and  it 
was  further  reported  by  the  committee  that  the  lands 
east  of  Vail  avenue  could  be  obtained  for  a  reasonable 
price;  but  that  negotiations  with  the  owners  of  the 
lands  west  of  Vail  avenue  were  unavailing.  The  com- 
mittee recommended  the  appointment  of  commissioners 
of  estimate,  and  reported  a  resolution  to  carry  the  recom- 
mendation into  effect.  The  common  council  accepted 
the  report,  and  adopted  the  resolution. 
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To  this  point  the  proceedings  were  regular  and  valid. 
At  least,  no  suggestion  to  the  contrary  is  offered. 

Following  this,  it  seems  that  the  common  council  re- 
considered its  action. 

The  former  acceptance  of  the  report  of  the  committee 
was  rescinded,  so  far  as  it  recommended  the  opening  of 
the  proposed  avenue  from  River  street  to  Vail  avenue; 
and  it  was  resolved  that  the  northerly  terminus  of  the 
proposed  street  should  be  the  easterly  line  of  Vail  avenue. 

Now,  in  so  far  as  the  report  was  accepted,  the  ap- 
pointment of  commissioners  of  estimate  became  unneces- 
sary. Indeed  their  appointment  was  then  unauthorized  ; 
for  according  to  the  report  as  accepted,  the  lands  pro- 
posed to  be  taken  could  be  obtained  by  negotiation  for 
a  reasonable  price.  It  was  only  in  case  of  inability 
to  agree  with  the  owners  of  the  lands  to  be  taken,  that 
authority  was  given  to  appoint  commissioners  of  esti- 
mate. 

It  is  unnecessary  to  determine  whether  or  not  the 
common  council  could  shorten  or  change  the  route  from 
that  designated  in  the  original  application,  and  estab- 
lished by  resolution  ;  for,  conceding  that  the  proposed 
street  was  well  laid  between  River  street  and  Vail 
avenue,  there  was  no  need  of,  nor  ground  in  law,  for 
the  appointment  of  commissioners  of  estimate,  inas- 
much as  such  need  and  authority  in  law  existed  only 
when  the  lands  could  not  be  obtained  by  negotiation. 
As  to  all  the  lands  now  to  be  taken,  they  could  be  pro- 
cured by  agreement  with  the  owners  for  a  fair  and  rea- 
sonable price.  So  the  report,  as  accepted,  explicitly 
stated. 

Instead  of  applying  for  and  obtaining  an  order  ap- 
pointing commissioners  of  estimate,  a  committee  should 
have,  been  appointed  to  obtain  terms  from  the  owners 
who  had  signified  their  willingness  to  accept  a  reason- 
able price  for  their  lands.  Plainly,  there  was  no  au- 
thority for  granting  the  order  of  December  28th,  1872, 
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appointing  commissioners  of  estimate,  nor  for  the  sub- 
sequent order  confirming  their  report ;  and  it  follows 
that  the  order  confirming  the  report  of  the  local  asses- 
sors, May  17th,  1873,  was  also  improper. 

The  Special  Term  should  have  denied  the  motion  to 
confirm  the  report  of  the  local  assessors,  and  should 
have  granted  the  motion  of  the  appellant  to  vacate  the 
orders  of  December  28th,  1872,  and  of  February  5th, 
1873.  The  proceedings  on  which  these  orders  were 
based  were  without  the  authority  and  sanction  of  law. 

Nor  has  the  appellant  waived  his  right  to  insist  on 
the  informalities  above  suggested.  They  were  jurisdic- 
tional.  The  common  council  were  bound  to  follow 
the  course  prescribed  by  law,  or  jurisdiction  to  proceed 
was  lost. 

This  view  of  the  case  renders  it  unnecessary  to  con- 
sider the  further  point  urged  by  the  appellants'  counsel, 
that  the  local  assessors  did  not  make  the  assessment  to 
accord  with  the  award  of  the  commissioners  of  esti- 
mate. This  objection  is  not  examined. 

The  order  appealed  from  should  be  reversed,  and 
the  motion  to  confirm  the  report  of  the  local  assessors 
denied  ;  also  the  orders  of  December  28th,  1872,  and 
of  February  5th,  1873,  should  be  vacated  and  set  aside. 
Ten  dollars  costs  of  appeal  allowed. 

[THIRD  DEPARTMENT,  GENERAL  TERM  at  Albany,  January,  1874 
Miller,  Bockes  and  Boardman,  Justices.] 
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BARTEAU,   executor,   &c.,   vs.   THE  PHOENIX  MUTUAL 
LIFE  INSURANCE  COMPANY. 

Inquiries  put  to  an  applicant  for  life  insurance  are  deemed  to  relate  to  matters 
which  affect  the  general  health,  und  the  continuance  of  life,  and  not  to  tem- 
porary and  occasional  physical  disturbances,  the  result  of  accidental  causes, 
to  which  all  men  are  more  or  less  subject.  These  are  not  supposed  to  be  in 
the  mind  of  the  parties. 

But  when  the  party  is  interrogated  in  regard  to  a  disease  of  well-marked 
symptoms,  alarming  in  character,  which  are  generally  regarded  as  affecting 
the  general  health,  and  as  threatening  the  continuance  of  life,  from  the 
danger  of  recurrence,  he  is  bound  to  speak,  and  to  state  the  exact  truth. 

In  an  application  for  life  insurance,  signed  by  the  insured,  it  was  declared  that 
his  answers  to  the  questions  annexed  were  fair  and  true ;  and  that  any 
untrue  or  fraudulent  answers,  or  suppressions  of  fact,  should  render  the 
policy  null  and  void.  Among  the  questions  then  put  to  him  was  this : 
"  whether  he  ever  had  paralysis  ? "  He  answered,  "  No."  The  evidence 
wasf  quite  unequivocal,  and  conclusively  showed  that  the  insured  had  had 
two  serious  and  alarming  attacks  of  paralysis  previous  to  the  issuing  of  the 
policy ;  and  that  he,  himself,  stated,  on  repeated  occasions,  that  he  had  pa- 
ralysis ;  said  that  he  had  had  two  attacks,  and  was  apprehensive  that  the 
third  would  be  fatal.  The  third  attack  occurred  about  ten  months  after  the 
issuing  of  the  policy,  and  did  terminate  fatally.  Held,  that  the  question 
asked  was  one  of  undoubted  importance,  and  the  company  was  entitled  to  a 
truthful  answer.  And  that,  the  statement  in  the  application  being  mani- 
festly untrue,  the  policy  issued  upon  such  application  was  void,  and  no 
recovery  could  be  had,  thereon. 

A  motion  for  a  new  trial  on  the  ground  of  newly  discovered  evidence  should 
be  denied  when  the  evidence,  as  set  forth  in  the  moving  papers,  is  wholly 
cumulative,  and  for  aught  that  appears,  it  might,  with  due  diligence, 
have  been  discovered,  and  been  produced  on  the  trial,  had  proper  efforts 
been  made. 

THIS  is  an  appeal  from  an  order  denying  a  new  trial 
on  the  minutes  of  the  court ;  also  an  appeal  from 
the  judgment  in  favor  of  the  plaintiff  on  the  verdict  of 
the  jury  ;  and  there  is  also  an  appeal  from  an  order  of 
the  Special  Term  denying  a  motion  for  a  new  trial  on 
the  ground  of  newly  discovered  evidence.  The  action 
was  brought  upon  a  policy  of  insurance,  issued  by  the 
defendants,  upon  the  life  of  Joseph  E.  Althouse,  the 
plaintiff's  testator.  The  policy  was  for  $2,000,  and 
bore  date  July  29th,  1867.  Althouse  died  June  14th, 
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1868.  The  defence  was  an  alleged  breach  of  warranty, 
and  fraud  in  the  statement  made  by  the  testator,  in  the 
application  for  insurance,  that  he  never  had  paralysis, 
oif  which  disease  he  ultimately  died.  The  facts  proved 
on  the  trial  and  proper  to  be  considered  on  the  appeals, 
are  stated,  or  referred  to,  in  the  following  opinion. 
(S.  C.,  briefly  reported,  I  Hun,  430.) 

John  Cadman  and  R.  E.  Andrews,  for  the  plaintiff. 
H.  W.  McOlellan,  for  the  defendants. 

By  the  Court,  BOCKES,  J.  In  the  application  for  as- 
surance, signed  by  Althouse,  and  which  formed  the 
basis  of  action  by  the  company  in  issuing  the  policy,  it 
was  declared  that  bis  answers  to  the  questions  thereby 
propounded  to  him  were  fair  and  true  ;  and  that  any 
untrue  or  fraudulent  answers  or  suppressions  of  fact 
should  render  the  policy  null  and  void.  Among  the 
questions  then  put  to  him  was  this  ;  whether  he  ever 
had  paralysis?  He  answered,  "Wo."  This  question 
was  one  of  undoubted  importance.  It  called  for 
information  as  to  a  disease  subtle  in  character,  and  the 
more  alarming  and  hazardous  from  the  probability  and 
danger  of  its  recurrence.  The  company  were  entitled 
to  a  truthful  answer.  Was  it  true  then,  as  the  appli- 
cant stated  and  represented,  that  he  never  had  pa- 
ralysis ?  This  statement  should  be  interpreted  with 
fairness  to  the  assured.  If  in  fact  he  never  had  more 
than  a  temporary  illness  or  ailment,  merely  indicating 
the  disease  in  some  of  its  symptoms,  but  of  no  pro- 
nounced type,  his  answer  should  be  received  and  con- 
strued with  reference  to  that  state  of  facts.  So  it  is  a 
fair  rule  of  interpretation,  that  the  inquiries  put  to  the 
applicant  for  life  assurance,  are  deemed  to  relate  "to 
matters  which  affect  the  general  health,  and  the  con- 
tinuance of  life;"  and  not  to  "temporary  and  occa- 
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sional  physical  disturbances,  the  result  of  accidental 
causes,  to  which  all  men  are  more  or  less  subject." 
These  are  not  supposed  to  be  in  the  mind  of  the  parties. 
On  the  other  hand,  when  the  party  is  interrogated  in 
regard  to  a  disease  of  well-marked  symptoms,  alarming 
in  character,  which  all  well  informed  persons  regard  as 
affecting  the  general  health  and  as  threatening  the  con- 
tinuance of  life,  from  the  danger  of  its  recurrence,  he  is 
bound  to  speak,  and  to  state  the  exact  truth.  Tested  by 
these,  as  it  seems  to  me,  just  principles  and  require- 
ments, how  stands  the  case  now  before  us  for  examina- 
tion ?  Was  the  statement  of  the  plaintiff's  testator, 
considered  with  reference  to  his  prior  condition  of 
health,  and  the  obvious  import  of  his  words,  truthful? 
Had  he  never  had  paralysis  —  distinct!}7,  unmistakably, 
confessedly  —  the  knowledge  of  which  caused  to  him 
serious  alarm  and  apprehension  ?  The  proof  is  quite 
unequivocal  and  conclusive,  as  it  appears  to  me,/ on  this 
subject.  There  were  two  attacks  prior  to  the  last,  which 
terminated  fatally  ;  the  first  in  August,  1865,  the  second 
in  March,  1866,  the  last  in  June,  1868,  about  ten  months 
and  a  half  after  the  issuing  of  the  policy.  That  he  had 
paralysis  in  1865  and  in  1866,  is  proved  by  many  wit- 
nesses. His  physician,  who  attended  him  on  those 
occasions,  so  testified,  and  gave  the  diagnosis  of  his 
case.  He  stated  that  one-half  of  his  body  was  affected  ; 
that  the  muscles  of  his  face,  arm  and  leg  were  involved  ; 
that  his  power  of  locomotion  was  impaired ;  that  his 
features  were  distorted ;  that  he  could  not  articulate. 
The  doctor  was  corroborated,  in  the  main,  by  several 
other  witnesses,  his  neighbors,  who  saw  him  and  con- 
versed with  him  frequently.  One  of  these  witnesses 
testified  that  on  one  occasion  when  he  saw  him,  he 
attempted  to  speak  and  could  not,  except  with  diffi- 
culty ;  that  he  had  not  the  use  of  his  tongue  and 
mouth  ;  that  he  drooled  ;  that  there  was  a  difficulty  in 
his  walk.  Another  testified  that  his  locomotion  was 
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impaired,  as  was  also  his  articulation.  Other  witnesses, 
several  of  them,  testified  to  similar  symptoms  and  indi- 
cations of  the  disease.  That  he  was  afflicted  with  this 
disease  was  a  matter  of  notoriety  in  the  neighborhood. 
Besides,  on  repeated  occasions,  he  stated  that  he  had 
paralysis  ;  said  he  had  had  two  attacks,  and  expressed 
apprehension  that  the  third  would  be  fatal,  as  it  was 
in  fact.  He  stated  to  the  physician  who  attended  him 
in  his  last  illness,  that  he  had  previously  an  affection  of 
the  same  kind. 

It  appeared,  also,  that  a  few  months  before  he  pro- 
cured the  policy  in  suit,  and  when  he  had  the  subject 
of  obtaining  an  insurance  on  his  life  under  consideration, 
he  was  told,  in  substance,  that  he  could  not  get  a  policy 
on  an  application  giving  information  of  his  having  had 
paralysis. 

Now  all  this  evidence  stands  without  any  substantial 
contradiction  or  explanation.  Some  proof  was  given  on 
the  part  of  the  plaintiff,  which  tended  to  weaken  it,  per- 
haps, to  some  inconsiderable  extent.  But,  in  the  main, 
its  force  is  unshaken  ;  and  the  .necessary  conclusion  is 
that  the  assured  had  two  serious  and  alarming  attacks 
of  paralysis,  prior  to  the  presentation  of  his  application 
for  this  policy.  Yet  to  the  interrogatory,  had  he  ever 
paralysis,  he  replied  "No."  He  was  fully  aware  that 
the  disease  had  been  upon  him,  and  was  conscious  of 
the  great  danger  to  be  apprehended  from  it.  He  well 
knew  that  it  was  more  than  a  mere  "  temporary  illness" 
—  more  than  a  mere  "physical  disturbance"  or  "slight 
difficulty,"  of  which,  in  all  human  probability,  he  had 
wholly  recovered,  and  in  regard  to  which,  or  to  its  re- 
currence, he  need  entertain  no  fears.  t  Both  attacks  were, 
in  point  of  fact,  of  a  seriously  alarming  character,  and 
were  evidently  so  considered  by  his  physician,  by  his 
neighbors  and  by  himself.  His  statement  in  the  appli- 
cation was  manifestly  untrue.  The'  inquiry  called  for 
an  answer  of  undoubted  materiality  and  importance,  and 
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the  party  should  be  held  to  the  consequences  of  a  false 
answer.  Therefore,  by  express  stipulation,  the  policy, 
issued  upon  the  application  which  contained  this  false 
statement,  was  void.  (Fitch  v.  Amer.  Pop.  Life  Ins. 
Co.,  2  N.  T.  Sup.  Ct.  Rep.,  247.) 

In  considering  this  case,  due  regard  has  been  had  (in 
so  far  as  they  here  have  application)  to  the  rules  laid 
down  for  our  guidance  in  giving  construction  and  effect 
to  the  statements  of  assured  persons  in  their  applica- 
tions for  policies,  and  to  the  observations  of  the  learned 
judges  in  the  cases  to  which  our  attention  has  been 
called,  and  particularly  to  the  examination  of  the  sub- 
ject in  Higbie  v.  Guard.  Mid.  Life  Ins.  Co.,  (53  JV.  T., 
603  ;  S.  C.,  66  Barb.,  462  ;)  also  in  Peacock  v.  N.  Y.  Life 
Ins.  Co.,  (20  N.  T.,  293;)  Horn  v.  Amicable  Life  Ins. 
Co.,  (64  Barb.,  81 ;)  Hogle  v.  Guard.  Life  Ins.  Co., 
(6  Rob.,  567;)  Campbell  v.  N.  Eng.  Mut.  Life  Ins. 
Co.,  (98  Mass.,  381  ;)  Bliss  on  Life  Ins.,  §§105,  107,  117. 

If  the  conclusion  above  arrived  at  be  sound,  the  learned 
judge  should  have  directed  a  verdict  for  the  defendant, 
as  requested ;  or,  if  the  case  was  allowed  to  go  to  the 
jury,  their  verdict  in  favor  of  the  plaintiff  should  have 
been  set  aside  on  the  minutes  of  the  court. 

The  order  denying  a  new  trial,  arid  the  judgment  on 
the  verdict  should  be  reversed,  and  a  new  trial  should 
be  granted,  with  costs  to  abide  the  event. 

This  disposition  of  the  case  renders  the  appeal  from 
the  order  denying  a  new  trial  on  the  ground  of  newly 
discovered  evidence  of  little  importance.  I  am  of  the 
opinion,  however,  that  the  motion  based  on  that  ground 
was  properly  denied.  The  newly  discovered  evidence, 
set  forth  in  the  moving  papers,  was  wholly  cumulative ; 
besides,  for  aught  that  appears,  it  might  have  been  dis- 
covered, with  due  diligence,  and  been  produced  on  the 
trial,  had  proper  efforts  been  made.  As  is  well  said  by 
counsel,  the  same  'diligence  would  have  discovered  the 
evidence  before  as  well  as  after  the  trial. 


SCHENECTADY— NOVEMBER,  1874.  359 

Darbee  v.  Elwood. 

The  order  denying  a  new  trial  on  the  ground  of  newly 
discovered  evidence  should  be  affirmed,  with  $10  costs. 

Judgment  accordingly. (a.) 

[THIRD  DEPARTMENT,  GENERAL  TERM  at  Elmira,  May,  1874.    Miller, 
Bockea  and  Bordman,  Justices.] 

(a)  Affirmed,  by  Court  of  Appeals,  Nov.  1876.    (See  10  Hun,  v.) 


DAEBEE  vs.  ELWOOD  and  others. 

Where,  upon  a  motion  for  a  new  trial  on  the  ground  of  newly  discovered  evi- 
dence, it  is  made  to  appear  that  a  paper  found  since  the  trial  and  produced 
on  such  motion,  clearly  and  absolutely  settles  the  question  controverted  on 
the  trial,  on  oral  proof,  contrary  to  the  verdict,  then  a  new  trial  should  be 
granted ;  for  a  false  verdict  should  not  be  allowed  to  stand. 

So,  too,  if  it  should  appear  fairly  probable  that  with  the  newly  discovered  evi- 
dence, having  the  strength  and  verity  which  usually  attaches  to  a  written 
instrument,  a  different  verdict  would  be  rendered,  then,  also,  should  a  new 
trial  be  allowed. 

The  rule  is,  that  the  newly  discovered  evidence  must  be  so  decisive  in  charac- 
ter as  that  it  would,  to  a  reasonable  certainty,  be  productive,  on  another 
trial,  of  an  opposite  result. 

Where  the  paper,  claimed  to  constitute  the  newly  discovered  evidence,  was 
enveloped  in  suspicion  to  an  extent  which  materially  shook  its  integrity; 
•was  shown  to  be  in  a  mutilated  condition,  and  a  portion  of  it  detached ;  and 
it  was  doubtful  whether  a  jury  would  hold  it  at  all  reliable  as  the  precise  and 
entire  paper  set  up  as  a  defence  on  the  trial ;  and,  were  it  produced,  the  cause 
would  still  be  one  resting  on  conflicting  evidence  and  doubtful  facts,  substan- 
tially as  when  before  submitted ;  held,  that  the  case  was  not  brought  within 
the  above  rule. 

THIS  was  an  appeal  by  the  defendants  from  an  order 
denying  a  motion  for  a  new  trial  on  the  ground  of 
newly  discovered  evidence. 

Wm.  Youmans,  Jun.,  for  the  appellants. 
Wm.  Gleason,  for  the  respondent. 
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PER  CURIAM.  It  became  a  very  important,  if  not  a 
controlling,  question  on  the  trial  of  this  action,  whether 
the  assessment  roll,  made  for  the  town  of  Colchester,  in 
the  year  1849,  contained  an  assessment  of  the  lands  in 
controversy,  and  was  also  duly  verified  by  the  assessors 
of  that  town.  The  original  roll  could  not  be  found,  and 
secondary  evidence  was  given  pro  and  con.,  on  these 
questions.  The  case  was  sent  to  the  jury  on  the  evi- 
dence, under  the  charge  of  the  judge,  to  the  effect  that 
if  they  should  find  that  the  original  assessment  roll  had 
the  certificate  of  the  assessors  upon  it,  then  it  was  per- 
fect, and  the  tax-deed,  relied  on  by  the  defendants,  was 
valid;  and  the  judge  added:  "If  you  shall  find  that 
the  assessment  roll  was  defective,  then  the  plaintiff  will 
fail  in  this  action,  and  your  verdict  should  be  for  the 
defendants."  The  jury  found  for  the  plaintiff.  Some 
of  the  evidence  on  the  trial  bore  upon  the  sufficiency  or 
regularity  of  the  tax  roll  also  —  the  roll  delivered  to  the 
collector  with  the  warrant  signed  by  the  supervisors  at- 
tached ;  and  this  roll  was  not  produced,  and  seems  also 
to  have  been,  at  the  time,  lost  or  mislaid.  After  the 
trial  the  defendants'  counsel  found,  or  learned,  where 
this  tax  roll  was  ;  and,  on  inspecting  it,  discovered  that 
it  did  not  contain  any  certificate  or  verification  by  the 
assessors  ;  nor  did  it  contain  an  assessment  of  the  land 
in  dispute.  A  motion  was  thereupon  made  for  a  new 
trial,  on  the  ground  that  this  paper,  showing  these  de- 
fects conclusively,  could  now  be  produced ;  and  also 
upon  the  further  ground  that  this  paper  was  in  the  pos- 
session of  the  plaintiff's  counsel  at  the  time  of  the  trial, 
and  was  fraudulently  suppressed  by  him. 

The  last  ground  stated,  it  seems,  was  fully  met  and 
overcome  by  the  answering  affidavits.  The  counsel  re- 
pel the  charge  of  an  intention  to  suppress  this  paper, 
and  show  that  it  was  the  other  roll  —  the  assessment 
roll  —  as  to  which  inquiry  was  material ;  and  that  there 
was  not,  in  fact,  any  withholding  of  either,  on  their  part. 
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Without  here  collating  the  affidavits,  or  making  ex- 
tracts from  them,  it  is  deemed  sufficient  to  say  that  the 
charge  of  a  fraudulent  suppression  of  evidence  is  not 
satisfactorily  established. 

Were  it,  however,  made  now  to  appear,  that  the  tax 
roll,  found  since  the  trial  and  now  produced,"  clearly 
and  absolutely  settled  the  question  controverted  on  the 
trial,  on  oral  proof,  contrary  to  the  verdict,  then  a  new 
trial  should  be  granted  ;  for  a  false  verdict  should  not 
be  allowed  to  stand. 

So,  too,  if  it  should  appear  fairly  probable  that  with 
the  newly  discovered  evidence,  having  the  strength  and 
verity  which  usually  attaches  to  a  written  instrument, 
a  different  verdict  would  be  rendered,  then  also  should 
a  new  trial  be  allowed.  (2  WasJi.  dr.,  411.  2  W.  Bl., 
955.)  The  rule  is,  that  if  it  appear  that  the  newly  dis- 
covered evidence  be  so  far  satisfactory  and  conclusive 
in  its  character,  that  it  would  probably  produce  a  differ- 
ent verdict  from  that  rendered,  a  new  trial  should  be 
granted. 

Tested  by  this  rule,  how  stands  the  case  under  ex- 
amination ?  In  the  first  place,  the  production  of  the 
tax  roll  would  not  show  the  assessment  roll  made  by 
the  assessors  defective  in  the  particular  urged  on  the 
trial.  Notwithstanding  the  tax  roll  had  not  the  asses- 
sors' certificate  of  verification  attached,  the  assessment 
roll  might  well  have  been  perfect  in  this  regard ;  and 
the  case  would  still  have  been  open  to  oral  proof  on  that 
point ;  in  which  case,  for  aught  that  appears,  the  proof 
and  the  verdict  would  have  been  the  same  as  on  the 
former  trial.  Indeed,  it  was  then  an  established  or  con- 
ceded fact,  that  the  tax  roll  had  not  the  verification  of 
the  assessors  attached  to  it ;  and  the  judge  charged,  in 
terms,  that  it  appeared  "that  the  tax  roll  did  not  have 
the  certificate  of  the  assessors."  Therefore  the  case, 
under  the  charge  of  the  judge,  was  all  that  the  produc- 
tion of  the  tax  roll  would  have  made  it,  as  regards  the 
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absence  therefrom  of  the  assessors'  certificate ;  and  its 
production,  consequently,  would  not  have  strengthened 
the  defendant's  position  on  the  trial,  in  that  particular. 
Clearly  its  production  would  not  have  made  it  to  ap- 
pear, with  certainty,  nor  with  any  greater  degree  of 
probability  than  was  then  apparent,  that  the  assessment 
roll  was  without,  verification  by  the  assessors. 

But  there  is  great  difficulty  in  holding,  on  the  proofs 
before  us  on  this  motion,  that  the  tax  roll  now  pro- 
duced, is  of  controlling  significance  in  any  particular 
material  to  this  case.  The  paper  is  enveloped  in  sus- 
picion to  an  extent  which  materially  shakes  its  integrity. 
It  is  doubtful  whether  a  jury  would  hold  it  at  all  reliable 
as  the  precise  and  entire  paper  issued  to  the  collector, 
under  which  he  was  empowered  to  make  collection  of  the 
taxes.  It  is  shown  to  be  in  a  mutilated  condition.  Ac- 
cording to  the  affidavits  read  on  the  motion,  much  that 
originally  belonged  to  it  has  been  detached.  The  papers 
before  us  tend  strongly  to  show  that  it  originally  em- 
braced assessments  of  lands  of  non-residents,  not  now 
appearing  thereon. 

If  it  be  true  that  this  tax  roll  now  produced  is  imper- 
fect—  has  been  mutilated  —  that  a  portion  of  it,  as  origi- 
nally issued  to  the  collector,  has  been  detached  —  it 
would  afford  but  the  slightest  evidence,  if,  indeed,  it 
would  afford  any  whatever,  tending  to  impeach  the  cor- 
rectness and  completeness  of  the  assessment  roll  made 
and  filed  by  the  assessors.  It  cannot  be  well  disputed, 
that  on  the  papers  before  the  court,  the  integrity  of  this 
tax  roll  is  greatly  impaired,  not  to  say  effectually  im- 
peached. Its  production  under  the  assailing  evidence 
here  brought  against  it,  would  not  establish  its  own 
original  entireness  —  what  it  originally  contained ;  much 
less  prove  anything  against  the  completeness  and  legal 
effect  of  the  assessment  roll  filed  by  the  assessors. 

Thus  the  case  is  not  brought  within  the  rule  requiring 
the  granting  of  a  new  trial,  where  the  newly  discovered 
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evidence  would  establish  .a  case  contrary  to  the  finding 
of  the -jury,  or  would  probably  induce  and  support  a 
verdict  different  from  that  already  rendered.  It  is  laid 
down  in  the  books,  that  the  evidence  should  be  so  de- 
cisive in  character,  as  that  to  a  reasonable  certainty  it 
would  be  productive,  on  another  trial,  of  an  opposite 
result.  (Hilliard  on  New  Trials,  (2<led.,)4Ql.  Powell 
v.  Jones,  42  Barb.,  24.  U.  8.  v.  Cornell,  2  Mason,  91. 
Bronson  v.  Hickman,  10  Ind.,  3.  Simpson  v.  Wilson, 
€  id.,  474.  Hull  v.  KirJcpatrick,  4  id.,  638.  Burr 
v.  Palmer,  23  Verm.,  244.  Snowman  v.  War  dwell,  32 
Maine,  275.)  The  production  of  this  paper,  with  the 
suspicion  that  rests  upon  its  integrity,  would  not  re- 
move the  difficulties  of  the  defendant's  case,  or  make  it 
clearer  or  more  satisfactory  than  when  presented  to  the 
jury  on  the  former  trial.  The  case  would  still  be  one 
resting  on  conflicting  evidence  and  doubtful  facts,  sub- 
.  stantially  as  when  before  submitted.  The  same  uncer- 
tainty would  remain  as  before  existed. 

We  are  of  the  opinion  that  the  motion  was  properly 
denied  by  the  court  at  Special  Term,  and  that  the  order 
appealed  from  should  be  affirmed,  with  $10  costs. (a) 

Order  affirmed. 

[THERD  DEPARTMENT,  GENERAL  TEBM  at  Schenectady,  November,  1874. 
Miller,  Bockes  and  Bowrdman,  Justices.] 

(a)  S.  C.,  reported  briefly,  2  Hun,  599. 
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Where  moneys  were  received  by  a  husband  from  his  wife,  or  collected  upon 
notes  owned  by  her  at  the  time  of  her  marriage,  or  realized  from  sales  of  her 
real  estate,  during  coverture :  held,  that  in  the  absence  of  any  agreement  by 
the  husband  to  refund  them  to  his  wife,  the  same  became  his  absolute  prop- 
erty, on  being  reduced  to  possession,  in  virtue  of  his  marital  rights. 

Held,  also,  that  a  promise,  by  the  husband,  to  refund  such  moneys  to  the  wife, 
made  subsequent  to  the  reception  thereof,  would  not  create  a  legal  obligation 
against  him ;  such  a  promise  being  without  legal  consideration,  and  void. 

Held,  further,  that  even  though  the  husband  received  the  proceeds  of  sales  of 
land  belonging  to  his  wife,  under  an  agreement  with  her  that  he  would  refund 
such  proceeds  to  her ;  yet  that,  in  such  a  case,  there  would  exist  a  claim  or 
debt  then  due,  in  favor  of  the  wife,  against  her  husband,  for  the  amount  so  re- 
ceived by  him ;  and  that  twenty-two  years  having  elapsed  before  the  claim 
was  presented  to  the  surrogate  for  allowance,  it  was  barred  by  the  statute  of 
limitations ;  unless  saved  from  the  effect  of  the  statute  by  a  new  and  valid 
promise  to  pay,  or  such  a  recognition  of  the  debt  as  would  have  the  effect  of 
a  new  promise. 

An  acknowledgment  or  promise,  not  made  to  the  creditor,  nor  to  any  one  acting 
in  his  behalf,  is  not  sufficient  to  revive  a  debt  barred  by  the  statute  of  limits 
tions. 

To  make  a  promise  to  pay  available  to  renew  or  continue  the  debt,1  it  should  be 
made  distinctly  to  appear  that  it  was  made  at  a  time  when  its  effect  would  be, 
plainly,  to  avoid  the  statute. 

Since  the  Code,  parol  promises  and  admissions  are  insufficient  to  avoid  the 
statute. 

THIS  is  an  appeal,  by  Adelia  P.  Fletcher  and  others, 
from  a  decree  of  the  surrogate  of  Schuyler  county, 
allowing  to  the  respondent,  Eleanor  D.  Updike,  against 
the  estate  of  her  deceased  husband,  the  sum  of  $2,491.23, 
the  amount  of  her  claim  presented  to  that  officer  for  al- 
lowance. The  items  constituting  the  claim,  as  they 
appear  in  the  sworn  bill,  were  four  in  number,  all  for 
cash  alleged  to  have  belonged  to  the  respondent,  and 
charged  to  have  been  received  by  the  husband,  as  fol- 
lows :  $552  February  12,  1847  ;  $240  February  13,  1847 ; 
$8 ,  1847,  and  $65  -  — ,  1856.  Interest  was  com- 
puted on  these  items  to  September  3,  1874,  the  date  of 
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the  decree  ;    making  the  aggregate  sum  $2,491.23  al- 
lowed against  the  estate. 

Hurd  &  Fletcher,  for  the  appellants. 

M.  J.  Sunderlin  and  8.  L.  Hood,  for  the  respondent. 

By  the  Court,  BOCKES,  P.  J.  It  appears  from  the  proof 
introduced  before  the  surrogate,  that  the  respondent 
and  the  deceased  intermarried  in  1846  ;  hence  all  these 
sums  were  received  by  the  husband  during  coverture. 
It  is  also  made  to  appear  that  the  moneys  were  not  re- 
ceived in  gross  sums,  as  charged  in  the  bill,  and  above 
given,  with  dates  ;  but  came  to  the  hands  of  the  hus- 
band at  various  times,  and  in  comparatively  small  sums. 
All,  however,  was  received  between  February  12th,  1847, 
and,  perhaps,  about  June,  1852,  except  the  avails  of  the 
Pierson  note,  which  was  paid  in  1856.  Now,  in  the  ab- 
sence of  any  agreement  on  the  part  of  the  husband  to 
refund  those  moneys  to  his  wife,  the  same  became  his 
absolute  property  on  being  reduced  to  possession,  in 
virtue  of  his  marital  rights.  Nor  would  a  promise  by 
the  husband  to  refund  the  money  to  the  wife,  made 
subsequent  to  its  reception,  create  a  legal  obligation 
against  him.  Such  promise  would  be  without  con- 
sideration, and  void.  But  it  is  insisted  that  the  wife's 
funds  were  here  permitted  to  go  into  the  hands  of  the 
husband,  under  a  promise  on  his  part,  that  they 
should  be  restored  and  repaid  to  her.  There  is 
some  evidence  in  support  of  this  position,  although 
such  fact  is  not  satisfactorily  and  conclusively  proved ; 
certainly  not  as  to  all  the  money  claimed  by  the 
respondent.  However,  let  it  be  conceded,  on  this 
appeal,  (1,)  that  the  deceased,  prior  to  June,  1852,  re- 
ceived the  avails  of  three  pieces  of  real  property  belong- 
ing to  his  wife,  the  respondent,  amounting  to  $800, 
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with  the  accrued  interest  thereon ;  and,  (2,)  that  such 
avails,  with  the  accrued  interest,  were  received  by  him 
under  an  agreement  witli  his  wife  that  he  would  refund 
those  moneys  to  her  ;  thus,  in  the  most  favorable  aspect 
of  the  case  for  the  respondent,  there  existed  a  claim  or 
debt  then  due,  against  her  husband^  in  her  favor,  for  the 
amount  of  her  funds  thus  received  by  him,  principal  and 
interest.  Now,  inasmuch  as  about  twenty-two  years 
elapsed  before  the  claim  was  presented  to  the  surrogate 
for  allowance,  it  was  barred  by  the  statute  of  limitations, 
unless  saved  from  the  effect  of  the  statute  by  a  new  and 
valid  promise  to  pay,  or  such  a  recognition  of  the  debt 
or  obligation  as  shall  have  the  effect  of  a  new  promise. 
It  is  claimed  that  such  promise  was  repeatedly  made  by 
the  deceased  husband ;  and  this  brings  us  to  consider 
the  case  on  the  proof  bearing  on  this  point. 

It  is  proposed  to  refer  to  the  evidence  given  by  the 
witnesses,  in  the  order  in  which  they  were  examined 
before  the  surrogate. 

Mrs.  Hirst,  the  first  witness,  spoke  to  the  arrangement 
or  agreement  under  which  it  is  claimed  the  money  was 
received  by  the  husband.  Her  statement  related  to  a 
period  prior  to  1852,  and  she  says:  "This  was  the  only 
promise  I  ever  heard  him  make."  N onew promise  was 
proved  by  this  witness. 

Mr.  H.  Pierson  speaks  of  two  conversations  he  had 
with  the  deceased  ;  one  in  March,  1872,  the  other  the  year 
following  ;  in  which  the  latter  admitted,  in  substance, 
that  he  owed  his  wife  and  intended  to  pay  her.  These 
conversations,  it  must  be  remembered,  were  with  the 
witness,  not  with  the  wife.  This  witness  also  states : 
"I  have  heard  him  say  to  her,  (his  wife,)  he  would 
pay  her  all  he  owed  her,  but  would  pay  no  compound 
interest."  It  does  not  appear  when  this  promise  was 
made  ;  hence  its  value  as  a  new  promise  to  take  the  case 
out  of  the  statute  is  of  little  value.  There  are  some 
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facts  indicating  that  this  may  have  been  said  about  1871 
or  1872,  but  there  is  nothing  definite  and  satisfactory  in 
that  regard. 

To  Mi'.  Harrison  the  deceased  admitted,  in  substance, 
in  September  or  October,  1873,  that  he  owed  his  wife  for 
money  he  had  of  her.  Mr.  A.  H.  Pierson  speaks  t& 
conversing  with  the  deceased  in  the  years  1859,  1860  and 
1861,  but  he  does  not  say  the  deceased  made  any  promise 
to  the  wife  to  pay.  She  wanted  a  mortgage,  but  he  de- 
clined to  give  one.  The  witness  adds,  that  in  a  conversa- 
tion with  the  deceased,  had  about  the  first  of  the 
preceding  August,  lie  said :  "I  will  pay  my  wife  every 
ceut  I  owe  her."  This  was  said  to  the  witness  per- 
sonally. 

Several  other  witnesses  were  examined,  but  nothing 
was  proved  by  any  of  them  bearing  on  the  subject  of  a 
new  promise. 

Now,  it  will  be  seen,  that  the  most  of  the  evidence 
above  stated  or  alluded  to  is  of  no  value  on  the  point 
under  examination.  The  admissions  and  promises  sworn 
to  by  the  witnesses,  except  that  spoken  of  by  Mr.  H. 
Pierson,  were  made  to  mere  strangers.  An  acknowl- 
edgment or  promise,  not  made  to  the  creditor,  nor  to 
any  one  acting  in  his  behalf,  is  not  sufficient  to  revive  a 
debt  barred  by  the  statute.  (Bloodgood  v.  Brown,  8 
N.  Y.,  362.  Wakeman  v.  Sherman,  9  id.,  85.  Henry 
v.  Moot,  33  id.,  534-5.) 

The  case,  therefore,  rests  on  the  evidence  of  Mr.  H. 
Pierson  as  regards  a  new  promise  ;  and  on  the  sole  state- 
ment testified  to  by  him,  that  he  had  heard  the  deceased 
say  to  his  wife,  "he  would  pay  her  all  he  owed  her." 
As  before  suggested,  it  does  not  appear  when  this  was 
said,  although  it  may  perhaps  be  presumed  to  have  been 
spoken  in  1871  or  1872.  But  to  make  it  available  to  re- 
new or  continue  the  debt  or  obligation,  it  should  have 
been  made  distinctly  to  appear,  that  the  promise  was 
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made  at  a  time  when  its  effect  would  be  plainly  to  avoid 
the  statute. 

However,  the  promise  was  by  parol ;  as  were  all  the 
statements  and  admissions  relied  on  by  the  respondent 
to  sustain  the  claim.  The  Code  (§  110)  provides  that  no 
spcknowledgment  or  promise  shall  be  sufficient  evidence 
of  a  new  or  continuing  contract  whereby  to  take  the  case 
out  of  the  operation  of  the  statute,  unless  contained  in 
some  writing  signed  by  the  party  to  be  charged  thereby. 
The  promises  and  admissions  proved  in  this  case  were 
by  parol  only.  They  were,  therefore,  insufficient  to 
avoid  the  statute.  (SJiapley  v.  Abbott,  42  N.  Y.,  443.) 
It  is  suggested  that  the  claim  or  obligation  in  this  case 
accrued  before  the  Code  took  effect ;  hence  that  it  may 
be  waived  and  continued  by  a  parol  promise.  (Codey 
§  73.  Van  Alen  v.  Feltz,  1  Keyes,  332.  Lansing  v. 
Blair i  43  N.  J".,  48.)  But  the  claim  here  sought  to 
bi- enforced  accrued  principally,  if  not  entirely,  since 
July  1st,  1848,  the  time  when  the  Code  went  into  oper- 
ation. 

The  land  contracts,  it  is  true,  were  made  in  1847  ;  but 
the  alleged  liability  of  the  deceased  did  not  rest  on  the 
contracts,  but  accrued  against  him,  as  was  claimed,  for 
moneys  received  by  him  thereon.  There  can  be  no  pre- 
tence of  claim  against  him,  under  the  proofs,  until  the 
money  came  to  his  hands.  Precisely  how  much  he  had 
received  prior  to  July  1st,  1848,  is  not  clearly  shown.  He 
had  received  $35  on  the  Hirst  contract,  and  $8  from  Mr. 
Pierson  prior  to  that  date ;  and  probably  one  or  two 
payments,  of  a  little  over  $100  each,  on  the  sale  to 
Hidden. 

But  all  the  balance  of  the  $800,  (the  amount  of  the 
land  contracts,)  with  the  accrued  interest,  came  to  his 
hands  after  the  Code  went  into  effect.  To  that  extent, 
certainly,  the  claim  was  barred  by  the  statute  of  limita- 
tions, as  the  case  is  presented  on  this  appeal. 
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The  respondent  was  under  no  disability  which  can  ob- 
viate the  objection  urged.  Adams  v.  Curtis,  4  Lans.y 
164.  Minier  v.  Minier,  Id.,  421.  WrigJit  v.  WrigJit, 
54  N.  Y.,  437.  Dunham  v.  Sage,  52  id.,  229.) 

It  may  be  questioned  here  whether  the  agreement  or 
promise  testified  to  by  Mrs.  Hirst,  which  is  here  the 
basis  of  the  claim,  should  have  application  to  any 
moneys  received  by  the  deceased  prior  to  July  1,  1848. 
Mrs.  Hirst  speaks  of  one  occasion  only ;  and  says  this 
was  the  only  one  when  any  promise  was  made  by  the 
deceased  of  which  she  had  any  knowledge ;  and  in  sub- 
stance makes  that  occasion  when,  or  immediately  after, 
Mr.  Hidden  made  a  payment.  Mr.  H.  made  three  pay- 
ments ;  one,  and  perhaps  two,  of  which  were  made,  as 
may  be  inferred,  after  July  1,  1848.  Whether  the  con- 
versation spoken  of  by  Mrs.  Hurst  occurred  on  the  occa- 
sion of  the  first,  second  or  third  payment  does  not 
appear.  She  says  :  "This  promise  was  made  after  one 
of  the  payments  was  made."  As  before  stated,  a  prom- 
ise to  pay  after  the  money  became  his  own  absolute 
property  would  raise  no  legal  obligation  against  him  ; 
and  if  made  to  apply  to  moneys  received  by  him  after 
July  1,  1848,  then  the  claim  accrued  subsequent  to  the 
time  when  the  Code  took  effect ;  hence  could  not  be  re- 
vived or  continued  by  a  past  promise.  But  it  is  un- 
necessary to  discuss  this  case  with  a  view  to  determine 
just  when  the  conversation  occurred  to  which  Mrs. 
Hirst  testified  ;  nor  just  how  much  came  to  the  hands  of 
the  deceased  subsequent  to  July  1,  1848.  On  a  retrial, 
perhaps,  the  case  may  be  made  clear  on  these  points. 
It  is  sufficient  on  this  appeal  that  the  claim  allowed  by 
the  surrogate  was  to  a  very  great  extent,  if  not  wholly, 
barred  by  the  statute  of  limitations.  A  reversal  of  the 
decree  must  be  ordered. 

The  case  has  been  above  considered  with  reference  to 
the  respondent's  claim  for  moneys  paid  to  her  deceased 
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husband  upon  the  land  contracts,  which  moneys  were 
received  by  him  during  and  prior  to  the  year  1852.  The 
surrogate  also  allowed  for  money  received  by  the  de- 
ceased on  the  Pierson  note,  paid  in  1856.  It  is  difficult 
to  find  any  ground  to  support  such  allowance.  The 
note  belonged  to  the  respondent  at  the  time  of  her  mar- 
riage, after  which  it  came  to  the  possession  of  her  hus- 
band who,  in  1856,  received  payment  of  it  and  delivered 
it  up  to  the  maker.  There  is  no  evidence  that  he  held 
the  note,  or  received  the  money  other  than  as  his  own 
property. 

In  the  absence  of  any  agreement  with  his  wife  to  re- 
store or  refund  the  money,  or  its  equivalent,  to  her,  there 
was  no  obligation  resting  on  the  husband  to  do  so.  The 
note  and  its  avails  belonged  to  the  husband  in  virtue  of 
his  marital  rights,  unless  his  claim  thereto  was  expressly 
waived ;  and  there  is  no  evidence  in  the  case  of  such 
waiver.  The  promise  testified  to  by  Mrs.  Hirst  was 
made  many  years  prior  to  the  payment  of  the  note  to 
the  husband.  Besides,  that  promise  had  reference  to 
the  avails  of  the  three  land  sales,  if,  indeed,  it  can  be 
construed  to  have  application  to  any  other  than  to  pay- 
ments, or  to  a  payment,  made  by  Mr.  Hidden.  And  if 
the  money  became  the  property  of  the  husband  when 
paid  him  on  the  note,  a  promise  thereafter  made  to  re- 
store it  to  his  wife  would  be  void  for  want  of  considera- 
tion—  hence  would  create  no  legal  obligation  against 
him.  As  the  case  stands  before  us  on  the  evidence,  the 
money  received  by  the  deceased  in  payment  of  the  note 
was  his  own.  Its  reception  by  him  did  not  make  him 
debtor  to  his  wife ;  and  in  this  view  a  promise  by  him 
that  he  would  pay  her  all  he  owed  her,  neither  con- 
tinued nor  created  a  liability. 

The  decree  appealed  from  must  be  reversed,  and  the 
proceedings  must  be  remanded  to  the  surrogate's  court, 
for  rehearing  and  retrial.  The  costs  of  this  appeal 
should  abide  its  final  disposition  in  that  court. 
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Decree  appealed  from  reversed,  and  proceedings  re- 
mitted, with  costs  of  appeal  to  abide  the  result,  (a) 

[THIBD   DBPABTMENT,  GBNEBAL   TERM  at  Albany,  January,  1875. 
Sockes,  London  and  Countryman,  Justices.] 

(a)  &  0.,  briefly  reported,  8  Hun,  850. 


WILLIAM  K.  RUSK,  bank  comptroller  of  the  state  of 
Wisconsin,  vs.  WILLIAM  K.  SOUTTER  and  others,  ex- 
ecutors, &c. 

A  bond  was  given  to  the  bank  comptroller  of  the  state  of  Wisconsin,  by  M. 
and  the  defendant's  testator,  for  the  security  of  the  circulating  notes  of  a 
bank.  M.,  the  owner  of  the  bank,  sold  and  transferred  its  entire  stock  to  D., 
who,  with  a  surety,  executed  and  delivered  to  the  same  officer  a  new  bond, 
for  the  same  purpose.  The  old  bond  was  given  up,  and  the  new  one  accepted 
in  its  place.  At  that  time,  an  act  of  the  legislature  was  in  existence, 
authorizing  this  to  be  done  ;  and  the  parties  acted  in  good  faith,  and  intended 
to  comply  with  its  provisions.  Held,  that  the  old  bond  was  extinguished 
by  what  the  law  denominates  an  accord  and  satisfaction  made  by  a  third 
party ;  and  that  an  action  would  not  lie  to  enforce  it 

The  obligors  in  the  substituted  bond,  being  sued  upon  it,  failed  to  resist  a 
recovery  on  the  ground  that  they  had  executed  it  without  authority  of  law ; 
and  judgment  by  confession  was  entered  against  them.  Held,  that  by  such 
omission  they  had  waived  their  right  of  objecting  that  the  law  under  which 
such  bond  was  executed  was  unauthorized  by  the  constitution  of  the  state. 
And  that  the  obligation  mentioned  in  it  became  as  effectual,  against  the 
obligors,  as  though  the  bond  had  been  given  under  a  valid  law. 

That  a  complete  legal  liability  was  created,  and  that  was  sufficient  to  render 
the  new  bond  a  good  accord  and  satisfaction. 

Held,  also,  that  the  bond  which  it  was  designed  the  comptroller  should  have, 
as  the  consideration  of  the  exchange,  having  been  sustained  by  a  judgment 
of  a  court  in  Wisconsin,  the  plaintiff  could  not  now  stand  upon  the  aver- 
ment that  such  bond  was  unauthorized  because  the  law  under  which  it  was 
made  was  not  warranted  by  the  constitution,  without  its  ratification  by  a 
vote  of  the  people. 

APPEAL  from  an  order  made  on  the  trial,  at  a  cir- 
cuit, refusing  to  dismiss  the  complaint,  and  direct- 
ing a  verdict  for  the  plaintiff. 
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The  action  was  brought  by  the  plaintiff  as  bank  comp- 
troller of  the  state  of  Wisconsin,  to  enforce  a  bond 
executed  to  him  by  M.  and  the  defendants'  testator,  to 
secure  the  payment  of  the  circulating  notes  of  a  bank  in 
that  state. 

Mr.  Wakeman,  for  the  appellants. 
D.  M.  Porter,  for  the  respondents. 

DANIELS,  J.  It  appears  from  the  case  that  Marston, 
the  former  owner  of  the  bank  for  the  security  of  whose 
circulating  notes  the  bond  in  suit  v.as  given  to  the 
comptroller,  sold  and  transferred  its  entire  stock  to 
Daniel,  who  procured  to  be  executed  and  delivered  to 
the  same  officer  a  new  bond  for  the  same  purpose.  The 
preceding  bond  was  delivered  up,  and  the  new  one  ac- 
cepted in  its  place.  At  that  time  an  act,  apparently 
valid,  was  in  existence  authorizing  that  to  be  done ;  and 
the  parties  evidently  intended  to  comply,  and  supposed 
they  had  fully  complied,  with  its  provisions.  No  in- 
formality in  the  proceeding  has  been  relied  upon  to 
defeat  the  effect  of  the  transaction.  And  no  bad  faith 
appears  to  have  intervened  through  which  it  can  prop- 
erly be  impeached.  On  the  contrary,  the  transaction 
seems  to  have  been  fairly  entered  into,  by  which  the 
stock  of  the  bank  was  transferred,  and  the  puchaser, 
with  the  assent  of  the  comptroller  of  the  state  of  Wis1 
cousin,  who  was  the  officer  having  the  supervision  and 
control  of  the  banking  business  of  the  state,  substituted 
a  new  bond  as  security  for  the  notes  expected  to  be  cir- 
culated in  the  course  of  its  business.  Upon  these  facts, 
the  old  bond  was  extinguished  by  what  the  law  denom- 
inates an  accord  and  satisfaction  made  by  a  third  party. 
The  rule  upon  this  subject  is  that,  "if  the  accord  and 
satisfaction  be  made  by  a  third  party  and  is  accepted  as 
satisfaction,  it  would  seem  to  be  sufficient,  if  the  actual 
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debtor  consent  to  look  upon  it  as  such."  (2  Pars,  on 
Cont.,  688.  Booth  v.  Smith,  3  Wend.,  66,  and  cases 
cited.  Frisbie  v.  Lamed,  21  id.,  450.  BabcocJc  v.  Dill, 
43  Barb.,  577.  Good  v.  Cheesman,  2  #rtr/i.  <fe  Ad,  329. 
ZVW0W  v.  Alcott,  16  507-6.,  598,  599,  600. 

The  statute,  however,  which  in  terms  conferred  upon 
the  comptroller  the  power  to  make  this  change  in  the 
bonds,  was  afterwards  held  by  the  Supreme  Court  of 
Wisconsin  to  be  unconstitutional,  because  of  the  failure 
to  submit  it  to  a  vote  of  the  people.  And  that  circum- 
stance is  relied  upon  by  the  plaintiff  as  sustaining  the 
position  that  there  was  no  lawful  authority  allowing 
the  old  bond  to  be  surrendered  and  the  new  one  to  be 
taken  in  its  place.  It  would  undoubtedly  be  attended 
with  that  result,  if  that  we.re  all  that  there  was  of  the 
case.  For  then  the  parties  who  executed  the  new  bond 
would  not  have  become  liable  for  the  performance  of 
its  condition.  But  it  was  not ;  for  judgment  by  con- 
fession was  entered  against  them  upon  the  bond.  They 
failed  to  resist  a  recovery  on  the  ground  that  they  had 
executed  it  without  the  authority  of  the  law.  By  that 
omission  they  waived  their  right,  as  they  had  the  power 
to  do,  of  objecting  that  the  law  under  which  their  bond 
was  executed,  delivered  and  received,  was  unauthorized 
under  the  constitution  of  the  state.  And  tlie  obligation 
mentioned  in  it  became  as  effectual  against  them  as 
though  it  had  been  given  under  a  law  against  which  no 
objection  whatever  could  be  made.  (Phyfev.  Elmer, 
45  N.  Y.,  102,  and  cases  cited.)  In  that  way  as  full 
effect  was  secured  for  the  substituted  obligation  as  the 
parties  to  it  designed  it  should  have.  And  that  extin- 
guished, as  it  was  intended  to,  the  bond  surrendered  for 
it.  A  complete  legal  liability  was,  under  the  circum- 
stances, created,  and  that  was  sufficient,  under  the  au- 
thorities, to  render  the  new  bond  a  good  accord  and 
satisfaction.  The  judgment  concluded  the  parties  exe- 
cuting it  from  objecting  afterwards  that  they  were  not 
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bound  upon  it,  and  merged  the  entire  claim  which  the 
plaintiff  could  assert.  (Olmstead  v.  Webster,  8  N.  F., 
413.) 

Both  could  not  be  pursued  ;  and  as  that  which  it  was 
designed  the  comptroller  should  have  as  the  consider- 
ation of  the  exchange  has  been  sustained  by  a  judgment 
of  the  courts  of  Wisconsin,  he  cannot  now  stand  upon 
the  averment  that  it  was  unauthorized  because  the  law 
under  which  it  was  made  was  not  warranted  by  the  con- 
stitution without  its  ratification  by  the  people. 

The  verdict  should  therefore  be  set  aside  and  a  new 
trial  ordered,  with  costs  to  abide  the  event. 

LAWRENCE,  J.  In  my  opinion  the  court  below  erred 
in  directing  a  verdict  for  the  plaintiff,  and  in  refusing  to 
dismiss  the  complaint. 

First.  This  action  proceeds  upon  the  assumption  that 
Mr.  Squires,  the  former  bank  comptroller  of  the  state 
of  Wisconsin,  exceeded  his  powers,  when  on  the  6th  day 
of  October,  1859,  upon  the  sale  of  the  Tradesmen's  Bank 
by  Marston  to  Daniel,  he  (Squires)  cancelled,  destined 
or  surrendered  up  the  bond  previously >  executed  by 
Marston  and  the  defendant's  testator,'  and  accepted  in 
lieu  thereof  the  bond  of  Daniel  and  his  sureties.  ( Van 
Steenwyck  v.  Sackett,  17  Wise.  Rep.,  654.  Rusk  v.  Van 
Nostrand,  21  id.,  16,  166.) 

It  must,  I  think,  be  assumed,  from  the  allegations  in  the 
complaint  and  from  the  evidence  in  the  case,  that  at  the 
time  of  the  surrender  of  said  bond  it  was  the  course  and 
practice  of  the  bank  comptroller  of  the  state  of  Wisconsin 
to  surrender  and  deliver  up  bonds  of  this  character,  and 
to  cancel  the  same,  upon  receiving  other  bonds  ;  and  there 
is  nothing  in  the  case  which  can  be  fairly  said  to  impute 
either  to  Marston  or  to  the  defendant' s  testator  any  fraud 
in  procuring  the  withdrawal  or  surrender  of  said  bond. 

But  it  is  claimed  that,  as  subsequently  the  courts  of 
Wisconsin  decided,  that  the  act  of  1855,  under  which 
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the  bank  comptroller  had  exercised -the  power  of  with- 
drawing or  surrendering  the  bond  in  question,  was  un- 
constitutional and  void,  because  it  had  not  been  submitted 
to  the  people  for  ratification,  therefore  the  surrender  of 
the  bond  of  Marston  and  of  the  defendant's  testator  was 
inoperative  and  ineffectual.  Conceding  (for  the  argu- 
ment, but  not  admitting,)  that  this  court  is  bound  to 
follow  a  construction  given  by  the  courts  of  Wisconsin, 
years  after  a  transaction  occurred,  to  a  provision  of  the 
constitution  of  the  state,  in  opposition  to  the  construc- 
tion which  practically  prevailed  at  the  time  such  trans- 
action took  place,  see  Oelpecke  v.  City  of  Dubuque, 
(1  Wallace,  175 ;)  Havemeyer  v.  Iowa  Co.,  (3  Wallace, 
294,)  I  think  that  there  is  a  fatal  objection*  to  the  plain- 
tiff's case. 

It  is  admitted  by  the  complaint  that  prior  to  the  ex- 
ecution of  the  bond  in  question  Marston  had  delivered 
to  the  bank  comptroller  a  bond,  executed  by  himself 
and  one  Frederick  P.  James,  in  the  same  penal  sum 
($25,000)  with  the  same  purpose  and  condition  as  the 
bond  in  question  ;  and  it  is  averred  that  the  said  bank 
comptroller,  in  violation  of  his  duty,  upon  receiving  this 
bond,  surrendered  the  said  bond  of  Marston  and  James, 
and  took  and  accepted  this  bond  in  lieu  thereof. 

Now  if  the  bank  comptroller  had  no  authority  under 
the  act  of  1855,  or  under  the  laws  of  Wisconsin,  as 
averred  in  the  complaint,  to  surrender  the  bond  of  Mars- 
ton  and  James,  he  had  no  authority  to  take  the  bond  of 
Marston  and  of  the  defendant's  testator  in  lieu  thereof. 
The  taking  of  the  latter  bond  was  just  as  much  a  nullity 
as  the  surrender  of  the  former  bond. 

It  seems  then  to  be  clear,  that  the  wrong  and  injury  of 
which  the  plaintiff  complains,  and  which  this  action  is 
designed  to  repair,  arose  not  from  the  acceptance  of  the 
bond  of  Daniel,  in  lieu  of  the  bond  of  Marston  and  of 
the  defendant's  testator,  but  from  the  illegal  surrender 
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by  the  bank  comptroller  of  the  bond  of  Marston  and 
James. 

If  the  action  of  the  bank  comptroller,  based  upon  the 
assumption  that  the  act  of  1855  was  valid,  is  void,  be- 
cause that  act  is  unconstitutional,  then  the  bond  executed 
by  the  defendant's  testator  was  executed  in  furtherance 
of  an  illegal  transaction,  and  is  null  and  void. 

Should  it  be  contended  that  it  does  not  affirmatively 
appear  that  the  bank  comptroller  acted  under  the  act  of 
1855,  in  taking  the  bond  in  suit,  the  answer  must  be  that 
the  complaint  alleges  that  he  acted  in  violation  of  the  laws 
of  Wisconsin,  and  that  the  case  was  tried  on  the  theory 
that  to  prove  that  he  acted  in  such  violation  it  was  neces- 
sary to  show  frhat  the  act  of  1855  was  invalid;  and  the 
decisions  of  the  courts  of  Wisconsin  were  proved  upon 
the  trial  with  that  view,  and  for  that  purpose. 

Again  ;  the  complaint  avers  and  admits  that  the  bank 
comptroller  acted  in  violation  of  the  -laws  of  Wisconsin 
in  receiving  and  accepting  the  bond  in  suit,  in  lieu  of  the 
bond  previously  executed  by  Marston  and  James,  and 
it  is  quite  unimportant  which  law  of  the  state  the  bank 
comptroller  violated  in  this  respect,  provided  he  violated 
any  law.  If  the  state  of  Wisconsin  can  be  allowed  to 
maintain  that  the  act  of  the  bank  comptroller  was  illegal 
in  taking  this  bond  for  any  purpose,  it  surely  cannot  at 
the  same  time  seek  to  enforce  the  bond  which  is  tainted 
with  illegality. 

All  then  that  the  plaintiff  can  in  fairness  claim,  is  to 
be  remitted  to  the  position  which  was  occupied  before 
the  bank  comptroller  assumed  to  exercise  any  power 
under  the  unconstitutional  act  of  1855,  or  in  violation 
of  any  law  of  said  state. 

In  other  words,  the  plaintiff's  rights  under  the  original 
bond  are  the  same  as  they  were  before  the  defendant's 
testator  executed  his  bond,  and  the  testator's  bond  must 
be  deemed  in  law  never  to  have  existed. 

Second.  I  am  strongly  inclined  to  the  opinion  that 
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under  the  peculiar  circumstances  disclosed  by  the  case, 
the  plaintiff  is  estopped  from  questioning  at  this  late 
day  the  validity  of  the  acts  of  the  bank  comptroller  in. 
surrendering  and  cancelling  the  bond  which  it  is  now 
sought  to  enforce.  (Bigelow  on  Estoppel,  pp..276,  277, 
and  cases  cited.) 

If  the  views  above  expressed  are  sound,  it  is,  however, 
unnecessary  to  rest  this  case  upon  such  estoppel. 

There  should  be  a  new  trial,  with  costs  to  abide  the 
event. 

DAVIS,  P.  J.,  concurred. 

New  trial  granted. 

[FIRST  DEPARTMENT,  GENERAL  TERM  at  New  York,  October  8,  1874. 
Davis,  Daniels  and  Lawrence,  Justices.] 


JAMES  J.  SMITH  vs.  SAMUEL  B.  RANDALL, 
executor,  &c. 

Where,  in  an  action  against  an  executor,  there  has  been  a  reference,  and  a 
report  in  favor  of  the  plaintiff,  and  a  certificate  by  the  referee,  showing  the 
presentment  of  the  demand  to  the  executor,  an  offer  to  refer,  refusal  by 
executor -to  refer,  and  a  rejection  of  the  claim,  before  suit  brought,  the 
proper  practice  is  for  the  plaintiff  to  apply  to  the  court  for  an  order  allow- 
ing costs. 

The  referee  has  no  power  to  pass  upon  that  question. 

MOTION  for  an  order  allowing  costs  against  an  ex- 
ecutor, to  be  paid  out  of  the  estate. 
There  has  been  a  reference,  and  a  report  in  favor  of 
the  plaintiff,  and  a  certificate  by  the  referee,  showing 
the  presentment  of  the  demand    to  the    executor,  an 
offer  to  refer,  and  that  the  executor  refused  to  refer, 
and  rejected  the  claim.     And  thereupon  this  suit  was 
brought. 
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C.  D.  Prescott,  for  the  motion. 
S.  S.  Morgan,  opposed. 

HARDIN,  J.  The  defendant  opposes  this  motion,  on 
the  ground  that  no  order  was  necessary  to  enable  the 
plaintiff  to  recover  costs. 

This  question  has  been  discussed  in  several  cases ; 
and  it  is  now  quite  well  settled  that  an  application 
must  be  made  to  the  court,  and  that  the  referee  has  no 
power  to  pass  upon  such  question.  (9  Barb.,  388.  12 
How.  Pr.,  301,  353.  14  id.,  481.  23  id.,  137.  4  Ab., 
N.S.,  399.) 

I  am  aware  that  some  cases  are  to  be  found,  constru- 
ing section  317  of  the  Code  in  such  a  manner  as  to  ren- 
der a  motion  necessary  only  in  cases  where  it  is  sought 
to  charge  the  costs  upon  the  executor  &c.  personally; 
but  more  recent  cases  are  to  the  effect  that  the  correct 
practice  is  to  move  for  an  order,  in  cases  situated  like 
this  one.  And  following  these  cases,  it  must  be  con- 
sidered that  the  plaintiff  has  followed  the  correct  prac- 
tice ;  and  his  motion  must  be  granted.  (Howe  v.  Lloyd, 
2  Lans.,  335.  Fish  v.  Crane,  9  Ab.,  N.S.,  252.) 

This  motion  is  therefore  granted  ;  but  as  the  question 
has  recently  been  open  to  discussion,  no  costs  of  mo- 
tion are  allowed. 

Ordered  accordingly. 

[HKKKTMTCR  SPECIAL  TEBM,  January,  1872.    Hardin,  J.] 
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RICHARD  CHILLING  WORTH  vs.  JOHN  FREEMAN. 

The  judgment  roll  in  an  action  brought  by  a  creditor,  against  the  administra- 
tor of  a  deceased  judgment  debtor,  to  reach  the  interest  of  such  judgment 
debtor  in  real  estate,  to  which  action  the  heir  at  law  of  the  debtor  and  his 
wife,  the  grantee,  was  not  a  party,  is  not  admissible  in  evidence  against 
such  heir  at  law,  in  a  subsequent  action,  brought  against  him  by  a  creditor 
of  the  intestate  for  the  same  purpose. 

Real  estate  was  purchased  by  E.  C.,  and  the  conveyance  taken  in  the  name  of 
his  wife,  the  purchase-money  being,  in  part,  advanced  by  E.  C.  Held,  that 
the  statute  of  uses  and  trusts  (3  R.  S.,  5th  ed.,  16,  §§  51,52,)  impressed  a 
trust  upon  the  land  in  favor  of  persons  who  were  creditors  of  E.  C.,  at  the 
time  the  payment  was  made  and  the  conveyance  taken. 

And  that  a  creditor,  whose  debt  was  then  due,  could  enforce  the  payment  of 
the  same  out  of  the  lands  so  purchased,  and  which  had  descended  to  the 
defendant  as  the  heir  at  law  of  the  grantee  named  in  such  conveyance; 
where  it  appeared  that  the  debtor  had  no  legal  estate  which  could  be 
reached  by  a  judgment  and  execution,  and  that  there  were  no  personal 
assets  belonging  to  the  estate  of  E.  C. ;  that  his  administrator  had  settled 
his  accounts  and  been  discharged  by  the  surrogate ;  and  that  the  defendant 
was  the  sole  heir  at  law,  and  represented  the  whole  estate  in  the  premises. 

THIS  action  is  in  the  nature  of  a  bill  in  equity,  to 
reach  the  interest  of  Edward  Chillingworth  in  the 
premises  described  in  the  complaint,  the  title  to  which 
he  took  in  the  name  of  his  wife,  and  she  having  died  leav- 
ing the  defendant  her  heir  at  law.  The  findings  will  pre- 
sent the  facts  upon  which  the  decision  of  the  questions 
involved  is  based.  The  debt  arose  in  1853.  The  con- 
veyance was  in  1862,  and  the  payments  by  Edward  C. 
were  in  1862.  The  wife  died  in  1869,  intestate,  and  the 
defendant  is  her  sole  heir  at  law. 

If.  C.  Leavenworth  and  W.  C.  Ruger,  for  the  plaintiff. 
D.  Pratt-,  for  the  defendant. 

HARDIN,  J.  The  ruling  was  reserved  at  the  hearing 
in  respect  to  the  admissibility  of  the  judgment  roll  in 
the  action  of  this  plaintiff  against  the  administrator  of 
Edward  S.  Chillingworth.  That  ruling  was,  by  con- 


380  CASES  IN  THE  SUPREME  COURT. 

Chillingworth  »,-.  Freeman. 

sent  of  counsel,  reserved,  and  is  to  be  made  at  the  time 
of  the  consideration  of  the  other  questions  in  the  case. 

The  question  raised  by  the  objections  made  by  the 
defendant  has  recently  been  examined  by  the  Court 
of  Appeal  in  Sharpe  v.  Freeman  (45  N.  Y.,  802 ;)  and 
in  acccordance  with  the  rule  there  laid  down,  the  objec- 
tions are  sustained  and  the  judgment  is  excluded.  It 
is  not  binding  upon  the  heir  at  law  ;  he  was  not  a  party 
to  it ;  he  had  no  opportunity  to  contest  the  claims  of 
the  plaintiff  in  that  suit ;  and  hence  he  is  not  bound  by 
the  judgment. 

It  appears  by  the  proofs  taken  in  this  case  that  the 
administrator  has  converted  into  cash  all  of  the  per- 
sonal assets  of  the  intestate,  and  made  a  final  settle- 
ment before  the  surrogate  having  jurisdiction  in  respect 
thereto ;  and  that  he  was  discharged  before  the  com- 
mencement of  this  action.  The  proof  also  establishes 
that  the  intestate  died  insolvent,  and  that  the  assets 
which  came  to  the  hands  of  the  administrator  were 
only  equal  to  about  eighteen  cents  on  the  dollar  of  the 
debts  and  liabilities  of  the  estate. 

Thereupon  the  plaintiff  comes  into  this  court  and 
invokes  its  powers  to  enable  him,  as  a  creditor  of  the 
intestate,  to  reach  the  money  paid  by  the  intestate 
upon  his  purchase  of  the  house  and  lot  described  in  the 
complaint. 

It  is  now  well  settled  that  the  intestate,  the  debtor, 
had  no  legal  estate  which  could  be  reached  by  a  judg- 
ment and  execution  against  him,  and  that  the  plaintiff 
must  be  aided  by  a  court  of  equity  if  he  shall  in  any 
way  reach  the  interest  of  the  intestate  in  the  premises. 
(3  R.  £,  5tk  ed.,  p.  15,  §§  51  and  52.  Brewster  v. 
Power,  10  Paige,  562.  Wood  v.  Robinson,  22  N.  Y., 
564.  Gar  field  v.  Hatmaker,  15  N.  Y.,  475;  31  Barb., 
391  ;  60  id.,  62.) 

The  purchase-money,  in  part,  having  been  advanced 
by  the  intestate,  the  sections  of  the  statute  of  uses  and 
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trusts  already  cited,  impress  a  trust  upon  the  land  in 
favor  of  the  creditors  of  the  intestate  at  the  time  the 
payment  was  made  and  the  conveyance  taken  in  the 
name  of  his  wife.  (  Wood  v.  Robinson,  supra.} 

It  follows,  therefore,  that  the  plaintiff,  as  holder  of 
the  note  made  in  1853  by  the  intestate  and  kept  alive 
by  him  by  virtue  of  such  resulting  trust,  is  entitled  to 
enforce  the  same  out  of  the  land  so  purchased,  and 
which  has  descended  to  the  defendant  as  the  heir  at  law 
of  the  grantee  named  in  such  conveyance  ;  and  a  decree 
must  be  made  in  aid  of  the  plaintiff's  right  in  that 
respect. 

Were  this  action  brought  to  enforce  the  plaintiff's 
rights,  and  sought  to  be  sustained  in  virtue  of  the  Re- 
vised Statutes  conferring  jurisdiction  upon  courts  of 
equity,  it  might  well  be  doubted  whether  the  same 
could  be  sustained  ;  but  it  is  brought  to  reach  prop- 
erty fraudulently  disposed  of,  to  enforce  a  pure  trust 
declared  by  statute  to  exist  in  favor  of  a  creditor. 
(Conro  v.  Port  Henry  Iron  Co.,  12  Barb.,  58.  1  Paige, 
305.  6  id.,  526.  3  John.  Cli.  R.,  481.  6  N.  Y.,  252. 
McCartney  v.  BostwicJc,  32  N.  Y.,  53  ;  46  id.,  12.) 

It  is  urged  by  the  defendant's  counsel  that  the  'court 
should  look  into  all  the  circumstances  surrounding  this 
case,  and  apply  the  same  rules  as  though  there  was  a 
question  as  to  a  voluntary  conveyance  by  the  husband 
to  the  wife,  and  pass  upon  the  question  of  fact,  in  the 
light  of  the  principles  which  govern  that  class  of  cases. 

The  statute  (§  52,)  already  quoted,  declares  that  such 
conveyance  shall  be  presumed  fraudulent  as  against  the 
creditors  "at  the  time"  of  the  person  paying  the  con- 
sideration, and  it  is  made  the  duty  of  the  court  to  look 
into  the  evidence  and  circumstances  surrounding  the 
conveyance,  and  determine  whether  that  "fraudulent 
intent  is  disproved,"  and  if  not  fully  satisfied  that  it  is 
disproved,  to  give  the  proper  and  legitimate  effect  to 
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the  presumption  of  fraudulent  intent  named  in  the 
statute. 

The  creditor,  upon  establishing  that  his  debtor  has 
paid  the  consideration  for  the  land,  and  taken  the  con- 
veyance in  the  name  of  another,  starts  with  a  presump- 
tion that  the  act  of  the  debtor  was  fraudulent ;  and, 
until  that  is  overcome,  he  may  stand  upon  that  pre- 
sumption and  demand  the  relief  secured  to  him  by  the 
statute.  (32  N.  Y.,  59.)  But  as  to  subsequent  creditors 
the  rule  is  otherwise.  (Larmore  v.  Campbell,  60  Barb., 
62,  4  Abb.  N.S.,  210.) 

And  it  is  held,  in  numerous  cases,  that  a  resulting 
trust  must  arise  at  the  time  of  the  execution  of  the  con- 
veyance ;  and  that  the  subsequent  application  of  the 
funds  of  a  third  party  to  the  benefit  of  the  estate  of  a 
grantee,  does  not  raise  a  resulting  trust,  so  as  to  affect 
or  divest  the  legal  estate  of  the  grantee.  (Tiff.  &  Bui. 
on  Trusts  and  Trustees,  32.  Rogers  v.  Murray,  3 
Paige,  397.  White  v.  Carpenter,  2  id.,  217.) 

And  this  is  in  harmony  with  the  section  of  the  statute 
which  declares  a  trust  in  favor  of  creditors,  "at  the 
time,"  of  the  person  paying  the  consideration,  "  to  the 
extent  that  may  be  necessary  to  satisfy  their  just  de- 
mands," existing  at  the  time  the  conveyance  is  so  taken. 

The  evidence  taken  in  this  case  fails  to  establish  that 
the  payments  in  1864  and  1866  were  made  with  intent  to 
defraud  the  creditors  of  the  intestate,  and  therefore 
there  is  no  ground  for  relief  in  favor  of  the  creditors 
holding  debts  contracted  subsequent  to  the  conveyance 
of  the  legal  titles  in  1862  to  the  wife.  (24  N.  Y.,  623. 
Dygertv.  RemerscTinider,  32  .ZV.  Y.,  632,  636.  Wilber 
v.  Fradenburgh,  52  Barb.,  474.  Newman  v.  Cor  dell, 
43  id.,  448. 

Some  question  was  made,  upon  the  hearing,  by  the 
defendant,  in  respect  to  the  plaintiff's  right  to  maintain 
this  action  without  judgment  against  the  debtor,  and 
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execution  returned  ;  but,  as  that  question  has  not  been 
raised  upon  the  argument,  it  is  not  deemed  necessary 
to  consider  it  at  length.  But  it  may  be  observed,  that 
no  objection  is  taken,  by  demurrer  or  by  answer 
that  it  appears  that  there  «are  no  personal  assets  be- 
longing to  the  estate  of  the  deceased,  and  that  the 
administrator  has  settled  his  accounts  and  been  dis- 
charged by  the  surrogate,  and  the  defendant  is  the  sole 
heir-at-law,  and  represents  the  whole  estate  in  the 
premises. 

Were  the  questions  in  respect  to  personal  property, 
the  case  of  Bate  v.  Graham  (1  Neman,  237,)  would 
be  an  authority  for  holding  the  bill  could  not  be  sus- 
tained ;  but  this  being  a  bill  to  enforce  the  "  pure  trust " 
which  has  been  impressed  upon  the  lands,  and  the  ad- 
ministrator has  been  discharged,  it  is  supposed,  that  the 
rule  laid  down  in  Hayner  v.  Holker,  (14  How.  U.  S.  R., 
36,)  and  in  50  Barb.,  430,  justify  the  application  of  the 
plenary  jurisdiction  of  a  court  of  equity  to  the  case 
made  by  the  proofs. 

The  reasoning  of  the  court  in  32  N.  Y.,  59,  is  in  har- 
mony with  the  right  of  the  plaintiff  to  sustain  this  bill ; 
but  the  force  of  that  case  is  somewhat  impaired  by  the 
learned  opinion  of  Chief  Justice  Church  in  46  N.  Y.,  12. 
In  the  latter  case,  however,  the  debtor  had  been  dis- 
charged before  the  commencement  of  the  suit  by  bill  to 
enforce  the  trust,  and  before  the  filing  of  Us  pendens. 

But  in  this  case  the  debt  remained,  and  the  creditor 
had  exhausted  the  personal  assets,  and  the  land  only 
remained  impressed  with  the  trust,  and  to  enforce  that 
trust  this  action  is  brought,  in  which  the  heir-at-law  has 
had  ample  opportunity  to  contest  the  validity  of  the 
creditor's  debt,  and  to  present  any  defence  which  he 
might  have  thereto,  as  fully  as  though  an  application 
had  been  made  before  a  surrogate  for  leave  to  mortgage, 
l^ase,  or  sell,  real  estate  for  the  payment  of  debts.  (45 
N.  Y.,  806.) 
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Judge  GARDINER,  in  the  Chautauqua  Co.  BanTc  v. 
White,  (2  Seld.,  252,)  says  that  "the  common  law  powers 
of  the  court,  in  reference  to  fraudulent  trusts  and  convey- 
ances are  not  touched"  by  the  provisions  of  the  Revised 
Statutes  relating  to  creditors'  bills.  That  "fraud  and 
trust  were  familiar  heads  of  equity  jurisdiction,  inde- 
pendent of  the  statute.  The  creditor  invoking  the  aid 
of  the  court  must  establish  his  title  to  its  interposition 
by  alleging  a  lien,  or  a  quasi  lien,  upon  the  real  or  per- 
sonal property  which  was  the  subject  of  the  trust ;  and 
he  would  then  be  entitled  to  relief,  notwithstanding  lie 
had  a  remedy  at  law  by  lev?/  and  sale  upon  execution. 
In  all  cases  of  fraudulent  trusts,  the  court  may,  in  its 
discretion,  direct  a  sale  by  a  master,  and  compel  the 
debtor  and  trustee  to  unite  in  the  conveyance  to  tlje 
purchaser. 

Again,  in  the  language  of  POUTER,  J.,  (32  N.  T.,  60,) 
"  it  simply  presents  a  case  for  the  exercise  of  the  original 
jurisdiction  of  a  court  of  equity  in  enforcing  a  trust 
declared  by  law."  Chief  Justice  CHURCH  adverts  to  the 
cases  quoted,,  and  comments  upon  them,  but  his  de- 
cision is  finally  placed  upon  the  ground  that  the  debt 
and  lien  were  gone.  He  says,  at  page  22  of  46  N.  Y., 
"The  plaintiffs  sought  to  enforce  and  secure  a  lien 
against  this  property  by  virtue  of  their  rights  as  cred- 
itors. The  debt  having  been  discharged,  they  were  not 
creditors,  and  could  not  avail  themselves  of  the  result- 
ing trust,  which  was  secured  to  creditors  only.  That 
relation  must  exist  at  the  time  of  the  conveyance,  and 
at  the  time  when  the  action  is  commenced  to  establish 
the  lien." 

The  judgment  here  will  establish  the  debt,  declare  the 
lien  thereof  upon  the  property  named  in  the  convey- 
ance in  favor  of  the  creditor  having  a  debt  "at  the 
time,"  and  direct  a  sale  of  the  property  by  a  referee, 
and  payment  of  the  debt  and  costs  out  of  the  pro- 
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ceeds  of  sale,  and  a  delivery  of  the  surplus  to  the  de- 
fendant. 

Decision  accordingly. 

[ONONDAGA  SPECIAL  TEEM,  April,  1872.    Ha/rdin,  Justice.] 


AMOS  A.  BISSELL  vs.  THE  NEW  YORK  CENTRAL  AND 
HUDSON  RIVER  RAILROAD  COMPANY. 

In  an  action  to  recover  statutory  penalties,  commenced  by  the  service  of  a 
summons  only,  there  must  be  an  indorsement  upon  the  summons,  of  a  refer- 
ence to  the  statute  giving  the  penalties  for  which  the  action  is  brought ; 
otherwise  the  court  will  acquire  110  jurisdiction. 

But  if,  after  the  service  of  the  summons,  the  defendant  serves  a  notice  of  ap- 
pearance, that  is  equivalent  to  a  service  of  the  summons  upon  him;  and 
such  appearance  gives  jurisdiction,  and  cures  defects  in  previous  process. 

Upon  an  appearance  by  an  attorney  in  behalf  of  a  defendant,  jurisdiction  can 
be  predicated;  and  a  judgment  based  thereon  cannot  be  said  to  be  void. 

If  a  party  omits  to  apply  to  the  court  for  leave  to  enter  a  judgment,  in  a  case 
where  an  application  is  necessary,  the  omission  is  a  mere  irregularity,  and 
does  not  render  the  judgment  void. 

An  order  of  the  court,  setting  aside  a  summons  for  want  of  the  proper  indorse- 
ment, does  not  operate  as  a  vacation  of  the  judgment ;  where  there  is  no  pro- 
vision in  the  order  to  that  effect. 

A  judgment  cannot  be  set  aside  for  irregularity,  on  motion,  after  a  lapse  of 
one  year  from  the  time  of  entry,  or  notice  thereof. 

The  "notice,"  referred  to  in  section  174  of  the  Code,  means  a  written  notice. 
A  verbal  notice  to  the  defendant,  of  the  judgment,  cannot  be  held  to  cut  off 
the  power  of  the  court  to  interfere  with  the  judgment,  upon  motion.  Nor 
will  a  notice  of  re-taxation  of  costs  have  that  effect. 

A  party  seeking  to  hold  a  judgment  by  reason  of  the  lapse  of  time  in  moving 
to  set  it  aside,  which  judgment  is  erroneous,  or  questionable  on  the  merits, 
should  be  held  to  strict  practice. 

Where  a  party,  in  his  notice  of  motion,  asks  for  "  such  further  relief  as  may 
be  just,"  such  relief  may  be  given  as  the  facts  presented  on  the  motion 
warrant. 

A  complaint  contained  allegations  against  the  defendant  for  having,  contrary 
to  the  "  Act  to  prevent  extortion  by  railroad  companies,"  passed  March  27, 
1857,  charged  the  plaintiff  thirteen  cents  extra  fare  from  L.  to  B.  on  567 
occasions,  and  a<ked  for  judgment  for  the  excess,  and  $50  penalty  for  each 
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violation  of  the  statute.  Held,  that  the  plaintiff  was  entitled  to  recover  one 
penalty  of  $50,  and  the  excessive  fare  paid,  but  was  not  entitled  to  recover 
566  penalties,  in  addition. 

MOTION  on  the  part  of  the  defendant  to  set  aside 
a  judgment  for  $28,373.58  damages,  and  $17.91 
costs,  entered  in  Oneida  county  clerk's  office  2d  Septem- 
ber, 1871. 

This  action  was  brought  to  recover  penalties  given  by 
the  act  of  1857  (chap.  185,)  "to  prevent  extortion  by 
railroad  companies  ;"  and  was  commenced  by  service  of 
summons  only,  17th  May,  1875. 

On  the  20th  May,  1871,  C.  S.  Pairchild,  Esq.,  an  attor- 
ney of  this  court,  served  a  notice  of  appearance  and  de- 
mand for  a  copy  of  the  complaint.  The  complaint  was 
served  personally  upon  the  defendant's  attorney  on  the 
28th  day  of  June,  1871.  The  defendant  gave  notice  of  a 
motion,  for  the  August  Special  Term,  of  1871,  at  Herki- 
mer,  held  by  Justice  MORGAN,  to  set  aside  the  summons 
and  complaint,  on  the  ground  that  there  was  no  indorse- 
ment upon  the  summons  of  a  reference  to  the  statute 
giving  the  penalties  for  which  the  action  was  brought. 

The  Special  Term  denied  the  motion.  The  defendant, 
on  the  2d  of  September,  1871,  appealed  from  the  Special 
Term  order  to  the  General  Term  of  the  court.  The 
appeal  was  heard,  and  on  the  27th  day  of  September, 
1871,  a  decision  was  made  in  these  words:  "Order  of 
Special  Term  reversed  and  summons  set  aside,  with 
$10  costs."  That  order  was  entered  with  the  clerk  of 
Oneida  county,  as  appears  by  his  certificate. 

The  plaintiff  issued  execution  upon  the  judgment,  and 
the  same  was  received  by  the  sheriff  of  Oneida  September 
7,  1871,  and  a  levy  made  upon  the  property  of  the  de- 
fendant, soon  thereafter. 

The  defendant  moves  to  set  aside  the  judgment  and 
execution,  for  the  following  irregularities,  to  wit: 

1st.  That  by  the  service  of  the  summons,  without  an 
indorsement  thereon  referring  to  the  statute  giving  the 
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action,  the  court  acquired  no  jurisdiction,  and  the  judg- 
ment was  void. 

2d.  That  said  judgment  was  irregularly  entered,  no 
application  having  been  made  to  the  court  therefor. 

3d.  That  the  order  of  the  General  Term  of  this  court, 
setting  aside  the  summons  in  this  action,  and  the  entry 
thereof  in  the  county  of  Oneida,  operated  to  vacate  the 
judgment.  And  for  such  other  or  further  relief  as  to 
the  court  shall  seem  just.  The  judgment  had  been  en- 
tered more  than  a  year  when  notice  of  this  motion  was 
given. 

James  M.  Willett,  for  the  motion. 
C.  W.  White,  opposed. 

HABDIN,  J.  The  plaintiff's  learned  counsel  submits 
an  elaborate  argument,  in  which  he  undertakes  to  de- 
monstrate that  the  summons  required  no  indorsement 
of  a  reference  to  the  statute  giving  the  penalty,  and 
that  the  Code  has  swept  away  the  provisions  of  law  in 
respect  to  such  indorsement. 

But  those  questions  were  examined  by  the  General 
Term  in  this  case,  and  in  the  case  of  Sarah  Cox  v. 
New  York  Central  and  Hud.  jRiv.  R.  R.  Co.,  decided 
in  March,  1872. (a]  In  this  last  case  JOHNSON,  J.,  in 
delivering  the  opinion  of  the  court,  says:  "All  the  de- 
cisions and  books  upon  practice  agree  that  the  object  of 
the  Revised  Statutes,  in  requiring  this  reference  in  ac- 
tions for  penalties  to  be  indorsed  upon  the  process  issued, 
was  to  inform  the  defendant  of  the  nature  and  cause 
of  action  against  him."  (Aoery  v.  Slack,  17  Wend., 
86.  Thayer  v.  Lewis,  4  Demo,  269.  Sawyer  v.  Schoon- 
maker,  8  How.  Pr.,  198.  Perry  v.  Tynen,  22  Barb.,  139. 
Andrews  v.  Harrington,  19  id.,  343.)  The  same  opinion, 
in  alluding  to  the  appeal  from  the  Special  Term  in  this 

(a)  61  Barb.,  615. 
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present  case,  contains  these  words:  "The  summons 
had  been  served,  without  any  reference  appearing  any- 
where, and  it  was  shown  by  the  papers  that  the  defen- 
dant did  not  know  what  the  cause  of  action  was  until 
the  complaint  was  served,  after  appearance  by  the  de- 
fendant.'' The  judge  adds:  "That  case  was  properly 
decided,  as  there  was  no  compliance  whatever  with  the 
requirements  of  the  statute  when  the  action  was  com- 
>'ed"  It  being  thus  conclusively  shown  that  the 
General  Term  held  that  the  provisions  of  law  requiring 
the  iti'lorsement  of  a  summons  by  a  reference,  to  the 
•statute  giving  the  penalty,  in  this  class  of  actions,  must 
be  complied  with,  it  is  the  duty  of  this  court  to  follow 
the  law  as  laid  down  in  the  appellate  court  ;  and  apply- 
ing it  to  this  case,  the  argument  of  the  plaintiffs  coun- 
sel upon  this  question  need  not  be  examined. 

The  learned  counsel  of  the  defendant  insists  that  "the 
court  acquired  no  jurisdiction  of  the  defendant  by  the 
service  of  a  summons  without  any  reference  being  in- 
dorsed thereon  to  the  statute  giving  the  action." 

After  the  service  of  the  summons,  the  defendant  served 
a  notice  of  appearance,  and  that  has  been  held,  repeat- 
edly, equivalent  to  the  service  of  a  summons. 

Section  139  of  the  Code  provides  that  "  a  voluntary 
appearance  of  a  defendant  is  equivalent  to  the  personal 
service  of  the  summons  upon  him." 

The  cases  hold  that  such  an  appearance  gives  juris- 
diction, and  cures  defects  in  previous  process.  (  Wright 
v.  Jeffrey,  5  Cowen,  15.)  In  that  case,  the  capias  was 
returnable  on  Sunday,  and  the  appearance  was  held  to 
cure  the  defect.  In  Vanderpoel  v.  Wright,  (1  Cowen, 
209,)  where  the  capias  was  served  on  Sunday,  it  was 
held  that  the  appearance  cured  the  service.  In  Bixby 
v.  Winchel,  (7  Cowen,  365,)  it  was  held  that  by  appearing 
on  a  void  process,  though  without  knowledge  of  its  de- 
fect, the  party  had  taken  a  step  by  which  he  was  regu- 
larly in  court  ;  and  the  court  refused  to  interfere  where 
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it  appeared  tin-  party  acted,  in  ignorance  that  the  process 
was  void.  In  W<bb  \.  Molt  (6  How.,  439,)  it  was*  held 
that  a  party,  after  a  general  appearance,  cannot  be  heard 
to  object  to  the  jurisdiction  of  the  court. 

In  Dix  v.  Palmer  (5  How.,  233,)  the  court  declares, 
"that  a  defendant  having  appeared* in  the  action,  gen- 
erally,  admits  himself  to  be  regularly  in  court,  and 
therefore  all  defects  in  the  summons,  and  its  service, 
and  even  the  total  omission  of  any  summons  at  all,  be- 
comes immaterial"  (9How.,4A5.  11  id.,  138.  I  Abb., 
248.  2  id.,  411.  17  id.,  36.  3  Rob.,  366.)  It  will  be 
observed  that  section  139  of  the  Code  declares  "  that 
from  the  time  of  the  service  of  the  summons  in  a  civil 
action  *  *  the  court  is  deemed  to  have  acquired 
jurisdiction,  and  to  have  control  of  all  subsequent  pro- 
ceedings." 

True,  the  summons  is  set  aside  by  the  order,  but  from 
the  time  of  the  service  the  court  is  to  be  "  deemed  to 
have  acquired  jurisdiction  ;"  and  especially  in  a  case 
where  there  has  been  added  to  the  service  of  summons 
a  general  notice  of  appearance  by  an  attorney,  in  behalf 
of  the  defendant.  (37  ^T.  T.,  502.  42  id.,  31.)  The 
defendant  urges  that -the  judgment  was  irregularly  en- 
tered because  no  application  was  made  to  the  court. 

If  we  assume  that  in  this  case  an  application  should 
have  been  made  to  the  court,  for  leave  to  enter  judgment, 
the  omission  to  do  so  was  an  irregularity.  The  judg- 
ment is  not  void  for  such  omission.  (Bank  of  Genesee 
v.  Spencer,  18  N.  Y.,  153.  Schaettler  v.  Oar  diner,  47 
id.,  405.) 

It  is  also  insisted  by  the  defendant's  learned  counsel, 
that  the  order  of  the  General  Term  setting  aside  the 
summons  for  want  of  such  indorsement,  operated  as  a 
vacation  of  the  judgment.  There  was  no  provision  in 
the  order  of  the  General  Term  to  that  effect,  and  the 
most  that  was  accomplished  by  the  order  was  to  strip 
from  the  ivcuni  the  summons. 
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The  jurisdiction  of  the  court  over  the-  ])arties,  and  the 
subjtrt-matt»r,  remained.  As  before  shown,  section  139 
express] y  (L-clarcs  i  hat  "  from  the  time  of  the  service  of 
the  summons,  the  court  is  to  be  deemed  to  have  acquired 
jurisdiction."  In  this  case  there  had  been  a  general  ap- 
pearance, and  that  remained,  and  jurisdiction  could  be 
implicated  upon  it ;  and  a  judgment  based  upon  it  can- 
not be  said  to  be  void.  The  case  of  Hullett  v.  Rigliters, 
(13  How.,  43,)  cited  by  defendant,  was  one  where  the 
jurisdiction  of  the  court  depended  upon  publication  of 
summons,  and  it  was  clear,  by  inspection  of  the  record, 
that  the  court  had  not  acquired  jurisdiction  ;  and  it  was 
there  very  properly  held  that  the  judgment,  being  void, 
could  be  set  aside  after  the  lapse  of  a  year. 

The  plaintiff  insists  that  the  judgment  having  remained 
for  one  year,  cannot  now  be  set  aside. 

So  far  as  the  grounds  already  considered  are  relied 
upon  by  the  defendant,  it  may  be  assumed  that  they 
are  confined  to  mere  irregularities. 

By  section  2  of  the  Revised  Statutes  (ool.  2,  p.  371,)  it 
is  provided  that  "no  judgment  in  any  court  of  record 
shall  be  set  aside  for  irregularity,  on  motion,  unless  such 
motion  be  made  within  one  year  after  the  time  such  judg- 
ment was  rendered."  The  irregularities  complained  of 
by  the  defendant  are  barred  by  that  statute.  (2  Cowen, 
548.  Park  v.  Church,  5  How.,  381.)  Nor  does  section 
174  of  the  Code  authorize  the  court  to  set  aside  a  judg- 
ment for  mere  irregularity,  after  one  year  from  notice 
thereof.  (Van  Benthuysen  v.  Lyle,  8  How.,  312.) 

The  plaintiff's  counsel  insists  that  the  court  has  no 
power  to  set  aside  a  judgment  on  motion  after  one  year 
has  elapsed  from  notice  of  the  entry  of  judgment. 

The  "notice"  relied  upon  to  bring  the  case  within  the 
provisions  of  section  174,  is,  first,  a  service  of  notice  of 
relaxation  of  costs  on  December  5th,  of  September,  1871  ; 
and,  secondly,  the  information  given  by  the  sheriff  to 
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one  of  the  officers  of  the  defendant,  that  he  had  an  exe- 
cution on  the  judgment. 

The  "notice"  referred  to  in  section  174  of  the  Code 
means  a  written  notice.  It  is  provided  by  section  408, 
that  t;  notices  .shall  be  in  writing."  That  section  has 
been  held  to  justify  the  construction  that  where  the  word 
"notice"  occurs  in  the  Code,  a  written  notice  was  in- 
tended. (7  How.,  108.) 

This  construction  is  in  harmony  with  the  general  rule 
in  respect  to  notices  required  by  statutory  provisions. 
(Gilbert  v.  Columbia  T.  Go.,  3  John.  Cases,  108.)  The 
court  says,  in  that  case,  "a  notice  in  legal  proceedings 
means  a  written  notice."  This  case  is  quoted  in  the 
elaborate  opinion  of  Justice  BACON  upon  the  subject  of 
"notices"  in  Lane  v.  Gary,  (19  Barb.,  537,)  decided  in 
this  district  in  1855. 

The  verbal  notice,  therefore,  to  the  defendant  or  its 
officers  cannot  be  held  to  cut  off  the  power  of  the  court 
to  interfere  with  the  judgment  upon  motion.  The 
plaintiff  has  never  given  a  formal  written  notice  of  the 
judgment,  and  no  good  reason  can  be  suggested  why  a 
notice  of  retaxation  of  costs  should  be  held  to  cut  off  a 
right  to  have  a  judgment  set  aside  upon  motion,  mani- 
festly erroneous,  any  more  than  to  cut  off  the  aggrieved 
party  from  a  right  to  appeal  from  an  erroneous  judg- 
ment. 

A  party  seeking  to  hold  a  judgment  by  reason  of 
lapse  of  time,  which  is  erroneous  or  questionable  on  the 
merits,  should  be  held  to  strict  practice.  (Champion  v. 
Plymouth  C.  Society,  42  Barb.,  441,  and  cases  cited. 
60  Barb.,  112.) 

The  notice  of  motion  in  this  case,  in  addition  to  the 
irregularities  complained  of,  asks  for  such  other  and 
further  relief  as  may  be  just.  Under  such  a  notice  it 
h:is  been  repeatedly  held  that  such  relief  may  be  given, 
as  the  facts  presented  on  the  motion  warrant.  (Thoi/tp- 
son  v.  Erie  2t.  It.  Co..  opinion  (>>/  FOI.-;KU.  ,!..  -l.~>  X.  Y., 
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476.     The  People  v.  Nostrand,  46  id.,  377,  opinion  by 
('IH'KCH,  Ch.  J.) 

The  complaint  contains  allegations  against  the  defen- 
dant for  having,  contrary  to  *'An  act  to  prevent  extortion 
by  railroad  companies,"  passed  March  27,  1857,  charged 
tlir  ])laintiir  thirteen  cents  extra  fare  from  Lockport  to 
Buffalo  on  567  occasions,  and  asks  judgment  for  the 
excess,  and  fifty  dollars  penalty  for  each  violation  of 
the  statute  aforesaid. 

The  plaintilV  is  entitled  to  recover  the  excessive  fare 
paid,  but  is  not  entitled  to  recover  667  penalties.  The 
judgment  is  therefore  erroneous  ;  and  for  566  more  pen- 
alties of  lifty  dollars  each  than  is  allowed  by  the  law  of 
the  state,  the  plaintiff  is  not  entitled  to  recover  in  this 
action.  (Fisher  v.  N.  Y.  Gen.  and  H.  R.  R.  Co.,  46  N. 
T.,  644.  Four  cases  to  same  effect,  reported  47  id.,  678.) 

There  is  no  special  affidavit  of  a  defense  on  the  merits, 
and  the  only  defence  suggested  by  the  papers  now  be- 
fore the  court  relates  to  the  penalties  stated  claimed  by 
the  plaintiff,  and  for  which  he  has  entered  judgment, 
contrary  to  the  law  as  laid  down  by  the  Court  of 
Appeals  ;  and  considering  the  great  delay  and  laches  of 
the  defendant,  it  is  believed  that  the  court  should  not 
open  the  default,  if  the  plaintiff  will  stipulate  to  waive 
so  much  of  the  recovery  as  exceeds  more  than  one  pen- 
alty, and  the  excessive  fare  and  costs. 

An  order  will  be  allowed  providing  that  the  plaintiff 
may,  within  twenty  days  from  the  service  thereof,  tile 
with  the  clerk  of  Oneida  county  a  stipulation,  and  . 
a  copy  on  the  defendants'  attorneys,  waiving  all  the 
recovery  except  for  one  penalty  and  the  excessive  fare 
paid,  and  costs  ;  and  in  that  event  the  motion  will  be 
denied  with  $10  costs,  and  the  judgment  and  execution 
sh:;ll  be  reduced  to  correspond  with  such  stipulation. 
In  case  such  stipulation  shall  not  be  filed  and  served  as 
aforesaid,  then  the  defendant  shall  have  forty  days  from 
the  service  of  the  order,  to  serve  an  answer,  and  the 
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judgment  and  execution  will  be  set  aside,  with  $10  costs 
to  the  plaintiff,  (a) 

Order  accordingly. 

[ONEIDA  SPECIAL  TERM,  October,  1872.    Hardin,  Justice.] 

(a)  The  plaintiff  appealed  from  above  order,  and  the  same  was  affirmed  at  a 
General  Term  in  the  Fourth  Department,  in  January,  1873.  Present,  Mullin, 
P.  J.,  and  Talcoti  and  E.  D.  Smith,  J  J. 


BROOKS  vs.  MOORE. 

Where  the  evidence  is  conflicting,  if  there  is  some  evidence  in  support  of  the 
verdict,  which  the  jury  were  authorized  to  credit,  their  verdict  is  conclusive 
upon  the  court,  on  a  motion  to  set  it  ,. 

It  is  the  province  of  the  jury  to  weigh  and  determine  conflicting  evidence ; 
and  the  court  has  no  right  to  set  aside  such  verdict  as  determines  in  favor 
of  one  side  or  the  other  represented  in  such  conflict 

An  agreement  to  receive  a  sum  less  than  an  admitted  debt,  and  the  receiving 
of  such  sum,  is  not  a  good  accord  and  satisfaction. 

But  if  there  is  a  bona  fide  dispute  as  to  the  sum  actually  due,  or  a  bona  fide 
doubt  or  controversy  as  to  whether  any  thing  is  due,  then  an  accord  and  sat- 
isfaction, or,  more  properly  speaking,  a  compromise,  may  be  established  and 
held  binding,  although  there  is  a  payment  of  a  sum  less  than  was  claimed 
by  the  creditor,  or  even  a  sum  less  than,  by  an  actual  computation,  might  be 
found  due  to  the  creditor. 

MOTION  for  a  new  trial,  on  a  verdict  for  the  defen- 
dant, rendered  at  the  circuit  in  Lewis  county. 
The  action  was  to  recover  a  balance  of  $1,056.04  al- 
leged to  remain  unpaid  on  two  promissory  notes. 

The  defence  was  satisfaction  by  \\uy  of  property 
agreed  to  be  accepted,  and  accepted  in  payment  of  these 
two  notes,  as  well  as  thirty-six  others  which  were  held 
by  the  plaintiff  against  the  defendant. 

James  F.  Starbuck  and  H.  E.  Turner,  for  the  motion. 

George  W.  ^niith*  opposed. 
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HAI:I»I.\,  .1.  There  was  a  question  of  fact  for  the 
jury,  in  this  ca-e.  and  their  iiuding  either  way  would 
have  been  justified  by  the  evidence  in  the  action. 

The  plaintiff  alleged,  and  testified,  that  the  property 
wa->  [«>  I"-  laken  and  applied  on  the  indebtedness  of  the 
ndant.  at  stated  prices  —  as  far  as  tlie  property,  at 
tliose  ]>rices.  would  pay  the  indebtedness;  and  that  the 
balance  of  the  indebtedness  should  be  paid  by  the  de- 
fendant, or  the  payment  secured  by  other  property. 

The  defendant  alleged  and  testified  that  the  plaintiff 
agreed  to  receive  the  property,  covered  by  the  written 
contract  between  them  (except  one  house  and  lot  re- 
served by  the  defendant),  as  payment  of  the  whole 
indebtedness. 

That  question  of  fact  between  the  parties  was  sub- 
mitted to  the  jury,  and  the  charge  of  the  court  called 
the  attention  of  the  jury  to  the  difference  between  the 
parties  in  respect  to  what  the  agreement  was,  and  in- 
structed the  jury  that,  if  the  agreement  was  found  as 
the  plaintiff  claimed  it  to  be  and  testified,  then  the 
plaintiff  was  entitled  to  a  verdict  for  the  balance  of  the 
two  notes  stated  in  his  complaint. 

The  jury  was  also  instructed  that  if  they  found  the 
agreement  to  be  as  stated  in  the  evidence  of  the  defen- 
dant, then  the  defendant  was  entitled  to  their  verdict. 

If  the  question  of  fact  could  be  considered,  as  an 
original  question  by  the  court,  a  conclusion  might  be 
reached  adverse  to  that  found  by  the  jury.  (7  Wend., 
384.)  But  there  having  been  some  evidence  in  sup- 
port of  the  verdict,  which  the  jury  was  authorized  to 
credit,  their  verdict  is  conclusive  here.  (Morse  v.  Sher- 
rill,  63  Barb.,  21.) 

It  was  correctly  stated  by  the  learned  counsel,  upon 
tli"  argument  of  this  motion,  that  an  agreement  to  re- 
ceive a  sum  less  than  an  admitted  debt,  and  the  receiv- 
-iich  sum,  is  not  a  good  accord  and  satisfaction. 
(48  J\'.  )'..  -jo4;  48  id.,  227-8,  and  cases  cited.  4  Denio, 
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166.  4  Jto&.,  275.  5  id.,  1.  9  J.  12.,  333.  31  2T.  F, 
498.  46  £ar&.,  37.  44  ^V.  F,  204.) 

But  if  there  is  a  £0;m  ^(Ze  dispute  as  to  the  sum 
actually  due,  or  a  bona  fide  doubt  or  controversy  as  to 
whether  anything  is  due,  then  an  accord  and  satisfac- 
tion, or  more  properly  speaking  a  compromise,  may 
be  established  and  held  binding,  although  there  is  a 
payment  of  a  sum  less  than  was  claimed  by  the  creditor, 
or  even  a  sum  less  than  by  an  actual  computation  might 
be  found  due  to  the  creditor.  (4  Denio,  166.  Id.,  189. 
Farmers'1  Bank  of  Amsterdam  v.  Blair,  44  Barb.,  652.) 
In  the  case  last  cited  BOCKES,  J.,  says :  "In  such  cases 
it  is  not  admissible  to  go  behind  the  settlement  with  a 
view  to  determine  which  of  the  parties  was  right. 
Compromises  are  to  be  encouraged,  because  they  pro- 
mote peace,  and  where  there  is  no  fraud,  and  the  par- 
ties meet  on  equal  terms  and  adjust  their  differences, 
the  court  will  not  overlook  the  compromise,  but  will 
hold  the  parties  concluded  by  the  settlement."  (See 
37  Barb.,  153;  25  id.,  253;  14  id.,  690.) 

In  this  case  there  was  no  dispute  as  to  the  indebted- 
ness held  by  the  plaintiff  at  the  time  of  the  agreement, 
in  April,  1872,  with  the  defendant.  The  question,  there- 
fore, to  be  submitted  to  the  jury  was  in  respect  to  the 
difference  between  the  parties,  in  respect  to  how  the 
property  received  by  the  plaintiff  was  agreed  to  be  taken, 
and  how  it  was  actually  taken.  If  it  was  to  be  taken  at 
stated  and  agreed  prices,  then  its  application  would  be 
as  so  much  money,  and  it  would  pay  only  such  sum  as 
the  stated  and  agreed  prices  would  aggregate,  and  the 
balance  between  the  agreed  price,  and  the  total  debt 
would  not  be  paid  by  it. 

But  the  defendant  states  that  the  actual  agreement 
made  between  the  parties,  after  considerable  "talk."  or 
negotiation  as  to  values,  was  that  the  property  should  be 
surrendered  by  him  (except  the  one  house  and  lot)  in  full 
for  his  entire  indebtedness  to  the  plaint.ilf1.  The  plaintiff 
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disputes  that  evidence.  ;md  s«>ine  of  the  circumstances 
support  the  plaintiffs  version.  So,  too,  some  of  the  cir- 
cumstances support  tlie  version  given  by  the  defendant. 
The  jury  have  found  for  the  defendant,  and  a  careful 
reading  of  the  evidence  does  not  permit  the  court  to  say 
that  the  evidence  is  insufficient  to  support  the  verdict. 
(63  Barb.,  21.  Code,  §264.) 

There  was  no  exception  taken  upon  the  trial.  The 
charge  stated,  in  brief  language,  the  question  for  the 
jury,  and  laid  down  the  law  in  accordance  with  the  prin- 
ciples of  the  cases,  though  not  as  fully  as  might  be 
proper  to  state  in  a  written  opinion  in  respect  thereto  ; 
there  is  no  ground  stated  in  the  charge,  as  to  the  law, 
which  is  erroneous,  or  indefinite  to  the  extent  that  would 
permit  the  court,  in  the  absence  of  any  exception,  to  set 
aside  the  verdict,  without  doing  violence  to  the  rules 
which  govern  the  court  in  respect  to  such  motions.  (See 
opinion  of  POTTER,  J.,  63  Barb.,  21.) 

The  case  was  very  carefully  and  thoroughly  tried  by 
tin-  learned  counsel  of  the  plaintiff,  and  by  him  fully 
discussed  before  the  jury,  and  the  evidence  was  con- 
sidered by  the  jury,  and  their  verdict  is  conclusive  here. 

It  is  the  province  of  the  jury  to  Aveigh  and  determine 
conflicting  evidence;  and  the  court  has  no  right  to  set 
aside  such  verdict  as  determines  in  favor  of  one  side  or 
the  other  represented  in  such  conflict.  (Stafford  v. 
Leamy,  43  How.,  40.) 

The  motion  for  a  new  trial  must  be  denied,  with  $10 
costs,  and  a  copy  of  this  opinion  served  upon  plaintiff's 
attorney. 

[LEWIS  SPECIAL  TERM,  November,  1872.    Hardin,  Justice.] 
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JOHN  M.  CARPENTER  ^.9.  PATRICK  0' DOUGHERTY 
and  others. 

If  a  bond  be  executed  and  delivered  with  a  mortgage,  a  subsequent  assign- 
ment of  the  mortgage,  which  does  not  include,  nor  purport  to  include,  the 
bond,  is  invalid,  if  it  appears  that  there  was  no  intention  to  include  the 
bond  al>o.  • 

But  if  there  was  no  bond  given  with  the  mortgage,  then  the  mortgage  is  the 
principal  and  only  security,  and  the  only  evidence  of  indebtedness ;  and  an 
assignment  of  it  by  OIK;  having  the  legal  title  thereto  will  give  the  assignee 
a  good  title  to  the  mortgage. 

When  it  appears  that  a  bond  was  made  out  at  the  same  time  as  the  mortgage, 
and  that  the  mortgagee  told  the  mortgagor  to  keep  the  bond  ;  and  there  is 
some  reason  to  believe  that  the  mortgagee  made  the  mortgagor  his  agent,  to 
teep  the  custody  of  the  bond ;  that  Ithe  retention  of  the  same  by  the  mort- 
gagor was  as  custodian  for  the  mortgagee ;  and  that  the  former  so  under- 
stood it ;  it  seems  this  is  a  good  deliver}-. 

Parties  may  create  a  lien  by  delivery  of  title  deeds,  or  by  any  other  act  evinc- 
ing a  clear  intention  to  do  so ;  and  the  lien  will  be  upheld,  as  between  the 
parties. 

Equity  aids  the  creditor  to  ripen  his  lien  into  effect,  and  holds  the  defendant 
to  his  agreement. 

The  defendant  entered  into  an  arrangement  with  the  plaintiff  for  an  extension 
of  the  time  for  the  payment  of  a  debt  he  owed  the  plaintiff,  and  to  secure  a 
judgment ;  and,  as  a  part  of  such  arrangement,  agreed  to  get  from  his  wife 
an  assignment  of  a  bond  and  mortgage  which  he  had  previously  executed, 
and  which  his  wife  held  as  assignee.  He  obtained  such  assignment  from  hia 
wife,  and  delivered  it  to  the  plaintiff  and  obtained  an  extension  of  the  time 
of  payment  of  his  debt,  and  took  up  the  judgment.  Held,  that  by  this 
assignment  the  wife  concluded  herself,  as  to  so  much  of  her  interest  in  the 
mortgage  as  should  be  necessary  to  pay  the  plaintiffs  debt  against  her 
husband. 

Held,  al-so,  that  if  the  wife  had  no  title  to  the  bond  and  mortgage,  then,  the 
defendant  being  the  administrator  of  (he  mortgagee,  tlu-y  were  insets  in  his 
hands,  and  he  could  pledge  the  same  to  the  plain(iff,  as  he  did,  by  deli 
the  assignment,  and  agreeing  that  the  plaintiff  should  hold  the  same  as  se- 
curity for  his  debt.  That  the  effect  of  that  transaction  was  to  give  the  plain- 
tiff a  good  lien  upon  the  land  mortgaged,  as  security  for  his  debt  of  $1,300. 

Held,  further,  that  if  the  defendant  took  title  to  the  premises  as  heir  at  law  of 
the  mortgagee,  the  mortgage  interest  was  not  merged  in  the  legal  title;  he 
having  evinced  a  clear  intention  that  his  interest  as -heir  at  law  should  not 
thus  merge. 

That  the  defendant  having  elected  that  the  mortgage  should  be  regarded  as 
outstanding,  so  far  as  should  be  necessary  to  secure  the  plaint ifFs  debt, 
equity  required  him  to  stand  to  that  election.  And  that  he  must  be  held 
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bound  by  his  agreement  and  acts,  and  to  have  given  the  plaintiff  a  good  and 
valid   lien    upon    the   land,  to  the   extent  of  the   debt   mentioned   in   the 
Ignment 

That  lie  hud,  by  such  agreement  and  acts,  created,  in  favor  of  the  plaintiff,  an 
nmrtijage. 

Also  hel't,  that  the  title  of  the  plaintiff  to  the  mortgage,  and  its  validity  as  a 
lien  upon  the  land  described  in  it,  could  be  upheld  upon  another  principle, 
viz.,  that  having  stood  l>v,  and  even  aided  his  wife  in  effecting  a  transfer  of 
the  mortgage  as  a  security,  and  obtaining  further  time  for  the  payment  of 
his  debt  to  the  plaintiff,  the  defendant  had  tt,t»/ijml  him-elf  from  impeaching 
the  validity  of  the  security  and  defeating  the  lien  thereby  created. 

THIS  is  an  action  to  foreclose  a  mortgage  and  to  de- 
clare the  plaintiff  to  fiave  a  lien  upon  the  premr 
ises  described  in  the  complaint,  for  $1,300. 

The  facts  are  sufficiently  stated  in  the  opinion  of  the 
court. 

John  McCartin,  for  the  plaintiff. 
D.  0.  Bruen,  for  the  defendant. 

HARDIX,  .1.  The  defendant,  Patrick  O'Dougherty, 
in  .ruly,  1861,  made,  executed  and  delivered  to  his 
father,  John  O'Dougherty,  his  mortgage  to  secure  the 
payment  of  $4,500.  In  December,  1861,  an  assignment 
of  the  mortgage  was  prepared  by  the  mortgagor, 
Patrick,  in  which  it  is  stated  that  in  consideration  of 
"kindness  and  attention,"  the  mortgage  was  assigned 
uaa  a  f/ift  and  present"  to  Anna  M.  Dougherty  (the 
wife  of  Patrick.)  This  assignment  described  it  as  "  the 
within  mortgage  and  the  bond  accompanying  it;"  and 
it  is  in  the  handwriting  <>l'  the  defendant,  Patrick,  and 
executed  by  his  father,  John  O'Dougherty.  That  as- 
signment was,  on  the  day  of  its  date,  to  wit,  the  25th 
of  December,  1861,  acknowledged  by  the  father  before 
The  son,  as  justice  of  the  peace,  and  the  certificate  of 
the  son,  as  justice  of  the  peace  attached  to  the  assign- 
ment, and  both  indorsed  on  the  mortgage.  The  mort- 
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gage  was  recorded  in  August,  1861,  and  the  assignment 
from  the  mortgagee  to  the  daughter-in-law,  Anna,  was 
recorded  April  30,  1862. 

On  the  3d  of  December,  1867,  an  assignment  was  made 
by  Anna  to  the  plaintiff  of  the  mortgage  alone,  to  se- 
cure $1,000,  and  acknowledged,  and  put  on  record,  the 
same  day. 

It  is  here  urged  by  the  learned  counsel  of  the  defen- 
dant that  the  assignment  to  the  plaintiff  was  invalid 
and  inoperative,  because  it  did  not  purport  to,  and  did 
not,  carry  the  bond,  which  is  the  principal  obligation, 
the  mortgage  being  but  the  incident. 

If  we  assume  that  there  was  a  bond  made  and  exe- 
cuted and  delivered  with  the  mortgage,  then  it  follows 
that  the  defendant's  counsel  is  correct  ;  if  it  be  con- 
ceded that  there  was  no  intention  to  assign  the  bond 
also.  Such  is  the  force  of  the  case  of  Merrill  v.  Bar- 
tlioliclc  (36  N.  J".,  44.)  But  if  there  was  no  bond  given 
and  delivered  with  the  mortgage,  then  the  mortgage 
was  the  principal  and  only  security,  and  the  only  evi- 
dence of  indebtedness,  and  an  assignment  of  it  would 
give  the  assignee  a  good  title  to  the  mortgage  ;  provided 
an  assignment  was  made  by  one  having  the  legal  title 
to  the  mortgage. 

It  is  said  here,  in  behalf  of  the  defendant,  that  there 
was  no  delivery  of  the  bond ;  but  it  appears  the  bond 
was  made  out  at  the  time  of  the  mortgage,  and  that  the 
father  told  his  son  to  keep  the  bond  —  that  he  did  not 
care  for  it ;  and  that  he  did  not  in  fact  take  it  from  the 
possession  of  the  son.  There  is  some  reason  to  believe 
that  the  father  made  his  son  his  agent  to  keep  the  cus- 
tody of  the  bond,  and  that  the  retention  of  it  by  the 
son  was  as  custodian  for  his  father. 

Certainly,  when  Patrick  drew  the  assignment  from 
his  father  to  his  wife,  he  so  understood  it,  and  there- 
fore inserted  in  the  assignment  a  clause  referring  to  and 
covering:  the  bond. 
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The  father  died  on  the  26tli  of  April,  1862,  and  the 
son,  Patrick,  being  the  only  heir  at  law,  was  appointed 
administrator  (in  April,  1865,)  of  his  father's  estate. 

If  the  assignment  by  the  father  to  the  son's  wife  is 
ineffectual,  then  the  mortgage  (and  bond  if  ever  deliv- 
i  was  an  asset  in  the  hands  of  Patrick  as  adminis- 
trator. Certainly  he  took  title,  as  administrator,  if  his 
wife  did  not  take  title  to  the  mortgage  through  the 
iiment  by  the  father  to  her. 

The  defendant,  in  1870,  entered  into  an  arrangement 
with  the  plaintiff  for  an  extension  of  the  time  for  the 
payment  of  a  debt  he  owed  the  plaintiff,  and  to  secure 
a  judgment,  and,  as  a  part  of  that  arrangement,  agreed 
to  get  an  assignment  of  the  bond  and  mortgage  from 
the  wife.  He  obtained  such  an  assignment,  and  deliv- 
ered it  to  the  plaintiff,  and  obtained  an  extension  of  the 
time  of  payment  of  his  debt,  and  he  took  up  the  judg- 
ment held  by  the  plaintiff. 

By  the  assignment  of  1870  of  the  bond  and  mortgage, 
the  wife  concluded  herself  as  to  so  much  of  any  title  she 
had  to  the  mortgage  (if  any)  as  should  be  necessary  to 
pay  the  plaintiff's  debt  against  her  husband. 

If  she  had  no  title  to  the  mortgage  or  bond,  because 
they  were  never  delivered  to  her  by  John,  then,  as  be- 
fore stated,  the  mortgage  (and  bond  if  delivered)  were 
assets  in  the  hands  of  the  administrator,  and  he  could 
pledge  the  same,  as  he  expressly  agreed  to  do,  and  did 
do,  in  the  arrangement  he  made  in  ]870  with  the  plain- 
tiff, and  by  delivery  of  the  assignment  made  by  his  wife, 
and  the  agreement  that  the  plaintiff  should  hold  the 
same  as  a  security  upon  his  lands  for  $1,300.  The 
effect  of  that  transaction  was  to  give  the  plaintiff  a  good 
lien  upon  the  real  estate,  as  security  for  his  debt  of 
$1,300. 

Parties  may  create  a  lien  by  delivery  of  title  deeds,  01 
by  any  other  act  evincing  a  clear  intention  to  do  so. 
And  the  lien  will  be  upheld,  as  between  the  parties. 
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Equity  aids  the  creditor  to  ripen  his  lien  into  effect,  and 
holds  the  defendant  to  his  agreement.  (Rockwell  v. 
Hobby >  2  Santff.  Ch.,  9.  8  Abb.,  167.  22  N.  Y.,  386. 
James  v.  Morey,  2  Coioen,  246.) 

But  the  defendant's  couns.-l  insists  that  Patrick  took 
title  to  the  mortgage  as  heir  at  law  of  his  father,  and 
that  as  he  had  the  legal  title,  the  mortgage  interest 
merged  with  the  legal  estate. 

As  he  took  title,  if  at  all,  as  heir  at  law,  and  through 
the  operation  of  law,  it  may  be  said  that  by  his  pledg- 
ing the  mortgage  as  a  security  for  his  debt,  he  evinced 
a  clear  intention  that  his  interest  as  heir  at  law  should 
not  thus  merge.  Certainly,  as  long  as  he  held  title  as 
administrator,  the  title  to  or  interest  in  virtue  of  the 
mortgage  would  not  merge.  His  acts  as  well  as  his  po- 
sition as  to  the  mortgage,  at  the  time  of  the  making  of 
the  arrangement  in  1870  with  the  plaintiff,  forbid  his 
insisting  upon  a  merger.  (Cliff  v.  Wliite^  12  N.  Y., 
519.)  He  elected  that  the  mortgage  should  be  regarded 
as  outstanding,  so  far  as  should  be  necessary  to  secure 
to  the  plaintiff  the  $1,300  debt.  That  election  equity 
requires  him  to  stand  to ;  and  he  must  be  held  bound 
by  his  agreement  and  acts,  and  to  have  given  the  plain- 
tiff a  good  and  valid  lien  upon  his  lands,  to  the  extent 
required  to  secure  the  debt  and  interest  mentioned  in 
the  assignment  of  1870,  and  assented  to  by  him  in  the 
arrangement  made  by  him,  and  consummated  by  deliv- 
ering over  the  instrument  executed  by  his  wife. 

In  any  view  of  the  defendant's  position,  as  shown  by 
the  evidence  upon  the  trial,  it  is  proper  to  hold  him"  to 
have  given  the  plaintiff  a  good  lien  upon  the  real  estate 
described  in  the  complaint.  He  created,  in  favor  of  the 
plaintiff,  an  equitable  mortgage.  (2  Sandf.  Ch.,  9.  1 
Vesey,  258.) 

But,  another  principle,  as  against  Patrick,  upholds 
the  title  of  the  plaintiff  to  the  mortgage,  and  its  validity 
as  a  lien  upon  I  lie  defendant's  lands.  Patrick  stood  by, 
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nay  more,  he  aided  his  wife  in  effecting  a  transfer  of  the 
mortgage  as  a  security  to  the  plaintiff,  and  to  obtain 
further  time  from  the  plaintiff  for  the  payment  of  the 
plaintiff's  debt;  and  he  thereby  estopped  himself  from 
iin ] teaching  the  validity  of  the  security  the  plaintiff  was 
thus  induced  to  accept.  (1  John.  Ch.,  343.  21  Wend., 
94.  Tilton  v.  Nelson,  27  Barb.,  595.  2  N.  T.,  278.  9 
id.,  40.) 

The  defendant  Patrick,  in  1870,  in  effect,  assured  the 
plaintiff  that  the  assignment  he  then  delivered  to  the 
plaintiff  would,  in  case  of  failure  to  pay,  authorize  the 
collection  of  the  $1,300  debt  out  of  his  real  estate; 
and  that  assurance  was  believed  by  the  plaintiff,  and 
forbearance  given,  as  well  as  the  relinquishment  of  a 
judgment ;  and  now  the  defendant  is  estopped  from 
defeating  the  lien  he  thereby  created. 

A  judgment  may  be  entered  in  favor  of  the  plaintiff, 
declaring  that  he  has  a  lien  upon  the  premises  described 
in  the  complaint,  for  the  debt  and  interest ;  and  that 
the  plaintiff  is  entitled  to  costs  to  be  taxed.  And  as  the 
questions  of  law  have  been  such  that  the  case  is  an  ex- 
ception to  the  ordinary  foreclosure  cases,  the  plaintiff 
may  have  a  further  allowance  of  two  and  one-half  per 
cent,  upon  the  amount  of  the  recovery. 

Judgment  accordingly,  (a) 

[JEFFERSON  SPECIAL  TERM,  March,  1873.    Hwdin,  Justice.] 
'a)  Affirmed  at  a  General  Term  in  the  4th  Department. 


ONONDAGA— APRIL,  1873.  403 


SMITH  vs.  MEERIAM  AND  PINKERTON. 

Under  the  mechanics'  lien  law  of  1864  applicable  to  Onondaga  county,  proof 
of  payments  made  by  the  owner  to  a  contractor  defeats  or  avoids  the  lien 
created  by  the  first  part  of  section  1. 

To  defeat  the  effect  of  the  statute,  the  owner  is  allowed  to  show  that  payment 
has  been  made,  "without  notice  "  of  the  lien,  of  all  that  he  became  liable  to  pay. 
Hence  the  onus  of  showing  payments  which  will  extinguish  the  lien  is  upon 
the  owner. 

The  owner  is  entitled  to  be  credited  with  the  amount  of  promissory  notes 
made  by  the  contractor,  and  indorsed  by  the  owner,  which  became  due  and 
were  taken  up  as  payments  upon  the  building  contract,  before  the  notice  of 
lien  was  filed. 

It  is  not  absolutely  necessary  that  such  notes  should  have  been  charged  up  in 
the  account.  It  is  enough  if  the  contractor  has  received  the  money  upon 
the  notes,  or  credit  for  them,  and  the  owner  of  the  building  has  become  in- 
disputably liable  to  pay  them,  by  virtue  of  his  agreement  and  indorsement 
thereof. 

Such  a  transaction  is  an  agreement  by  the  owner  to  pay  his  debt  in  a  particu- 
lar manner,  and  is  binding  upon  him. 

From  the  time  such  agreement  is  made  to  pay  the  notes,  as  well  as  from  the 
time  of  their  actual  payment  by  the  owner,  he  is  entitled  to  have  them 
treated  as  payments  upon  the  building  contract  existing  between  him  and 
the  contractor. 

THE  plaintiff  furnished  materials  to  one  Pinkerton 
to  be  used,  and  which  were  used,  in  the  construc- 
tion of  a  dwelling  house  for  Merriam.  The  dwelling 
was  constructed  in  part,  in  pursuance  of  an  agreement 
to  pay  $2,450.  The  notice  of  lien  on  which  the  plain- 
tiff instituted  proceedings  under  the  mechanics'  lien 
law  applicable  to  Onondaga  county,  (Laws  of  1864, 
p.  856,)  to  foreclose  such  lien,  was  filed  with  the  clerk 
of  Onondaga  county,  July  3,  1872.  Soon  afterwards, 
Pinkerton  learned  that  the  notice  had  been  filed,  and 
then  abandoned  the  contract,  and  the  owner  was  obliged 
to  complete  it,  at  considerable  expense.  Pinkerton  re- 
ceived payments  from  time  to  time,  as  he  was  engaged 
on  the  building,  and  prior  to  the  filing  of  the  notice, 
amounting  to  $660.91.  On  the  2d  of  March,  1872,  Pink- 
erton made  his  note  for  $500  to  the  order  of  Merriam 
and  Gregory  at  two  months,  with  interest.  It  fell  due 
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6th  May,  and  amounted  to  $506.12.  Pinkerton  also,  on 
the  23d  April,  1872,  made  another  note  for  $500  at  two 
months,  with  interest,  which  fell  due  on  the  26th  of 
June,  1872,  and  amounted  to  $516.24. 

H.  BurdicTc,  for  the  plaintiff. 
C.  B.  Sedgwick,  for  Merriam. 

HARDIN,  J.  It  is  declared  by  chapter  366  of  the  Laws 
of  1864,  that  in  the  county  of  Onondaga,  "any  person 
who  shall,  in  pursuance  of  any  contract,  express  or  im- 
plied, either  \\ith  the  owner  of  the  property  or  any  con- 
tractor, perform  any  labor,  or  furnish  any  materials,  in 
building,  altering  or  repairing  any  house  or  other  build- 
ing, &c.,  *  *  shall,  until  the  end  of  three  months 
after  the  performance  of  such  labor,  be  deemed  to  have 
an  equitable  lien  for  the  same  upon  such  house  or 
building  or  appurtenances,  and  the  land  upon  which  the 
same  may  be  situated/'  (§  1.)  And  it  is  further  pro- 
vided by  the  amendment  of  1866,  that  when  such  labor 
or  material  is  performed  or  furnished  to  a  contractor  or 
sub- contractor,  all  payments  made  by  the  owner  to  either 
in  good  faith,  to  apply  on  his  contract,  shall  operate  to 
extinguish  the  lien  aforesaid,  unless  written  notice  of 
the  lien  is  served  on  the  owner  of  the  premises  before 
such  payment,  stating  that  the  same  is  then  or  imme- 
diately thereafter  will  be  claimed."  (Laws  of  1866, 
ch.  788,  §  1.) 

The  notice  sufficiently  states  that  at  the  date  of  it 
there  was  claimed  a  lien  to  the  amount  of  "$800  for 
large  quantities  of  lumber  furnished  to,  and  used  by 
tin-  said  James  Pinkerton,"  within  thirty  days  next 
preceding  the  3d  of  July,  1872. 

The  only  important  question  presented  by  the  proofs 
in  this  case  relates  to  the  amount  of  payments  which 
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had  been  made  by  the  owner  prior  to  the  3d  of  July, 
1872. 

The  plaintiff  makes  no  question  in  respect  to  the  pay- 
ments to  the  extent  of  $660.91,  but  questions  the  pay- 
ment claimed  to  have  been  made  prior  to  3d  of  July, 
of  any  further  .sum. 

,  Pinkerton,  as  a  witness,  if  credited  to  the  fullest  ex- 
tent, would  carry  out  the  plaintiff's  theory  that  on  the 
3d  of  July  there  remained  unpaid  all  but  the  sum  of 
$660.91. 

The  testimony  of  Merriam,  corroborated  to  some  ex- 
tent by  Gregory  and  Cumin  ings,  is  to  the  effect  that  the 
notes  were  indorsed  and  taken  up  as  payments  upon 
the  contract  in  question. 

It  was  held,  in  Cox  v.  BrodericJc,  (4  E.  D.  Smith,  721,) 
that  it  must  be  shown  by  the  party  seeking  to  establish 
a  lien,  "that  money  was  due  from  the  owner  at  the  time 
the  lien  was  filed,  or  had  subsequently  become  due." 
(See  I  E.  D.  Smith,  647.) 

But  that  case  arose  under  a  statute  in  language  unlike 
the  one  which  applies  in  Onoridaga  county.  It  is  de- 
clared by  the  act  quoted  from,  (supra,)  that  the  party 
"shall  have  a  lien,"  and  the  lien  may  be  defeated  by 
showing  that  payments  were  made  before  notice,  or,  in 
the  words  of  the  statute,  "unless  written  notice  of  the 
lien  is  served  on  the  owner  of  the  premises  before  such 
payment." 

The  proof  of  payments  before  notice,  defeats  or  avoids 
the  lien  created  by  the  first  part  of  the  section.  To 
defeat  the  effect  of  the  statute,  the  owner  is  allowed  to 
show  that  payments  have  been  made  "without  notice," 
of  all  that  he  became  liable  to  pay.  The  onus,  there- 
fore, of  showing  payments  which  will  extinguish  the 
lien,  is  upon  the  owner. 

As  before  seen,  the  contract  price  was  $2,450 ;  the 
actual  payments,  as  to  which  there  is  no  dispute,  wore 
$660.91 ;  and  the  question  left  to  be  disposed  of  upon 
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the  conflicting  evidence  relates  to  the  two  notes  of  $500 
each. 

It  has  been  held  that  a  party  may  set  off  claims  aris- 
ing out  of  other  matters,  when  proceedings  are  insti- 
tuted to  enforce  a  mechanics'  lien.  (Owens  v.  AcJcerson, 
I  E.  D.  Smith,  691.) 

It  was  held  in  Allen  v.  Carman,  (1  E.  D.  Smith,  692,,) 
that  where,  in  pursuance  of  a  mutual  understanding,  a 
debt  due  the  owner  from  the  contractor  was  to  be  turned 
upon  the  work,  such  understanding  and  debt  were 
equivalent  to  an  actual  payment. 

The  same  doctrine  was  asserted  by  COWEN,  J.,  in 
Miner  v.  Hoyt,  (4  Hill,  193.) 

Applying  these  cases  to  the  proofs  here,  the  conclu- 
sion is  reached  that  when  the  notice  was  filed  by  the 
claimant,  there  was  nothing  due  from  the  defendant 
Merriam  to  the  contractor  Pinkerton. 

It  was  not  absolutely  necessary  that  the  notes  should 
have  been  charged  up  in  the  account ;  it  is  enough  to 
know  that  Pinkerton  had  received  the  money  upon  the 
notes,  or  credit  for  them  ;  that  Merriam  had  become 
indisputably  liable  to  pay  them,  in  virtue  of  his  agree- 
ment and  indorsement  thereof.  It  was  an  agreement 
made  by  him  to  pay  his  debt  in  a  particular  mode,  and 
was  binding  upon  him.  (Lawrence  v.  Fox,  20  N.  T.t 
268.  43  Barb.,  522.  4  N.  T.,  233.) 

From  the  time  such  agreement  was  made  to  pay  the 
two  notes,  as  well  as  from  the  time  of  their  actual  pay- 
ment by  Merriam,  he  was  entitled  to  have  them  treated 
as  payments  upon  the  building  contract  existing  between 
hi  in  and  Pinkerton. 

It  follows,  therefore,  that  by  payments  made  before 
the  3d  of  July,  1872,  Merriam  had  so  far  liquidated  and 
satisfied  his  indebtedness  to  Pinkerton,  or  discharged 
the  lien  upon  his  premises,  as  to  preclude  Smith  from 
enforcing  out  of  the  premises  payment  of  the  demand 
stated  in  the  notice  filed. 
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There  must,  therefore,  be  a  judgment  in  favor  of  Mer- 
riam,  with  costs,  and  the  plaintiff  may  have  judgment 
against  Pinkerton  for  the  amount  of  the  account,  and 
interest  from  3d  of  July,  1872,  with  costs. 

Judgment  accordingly. 
[ONONDAGA  SPECIAL  TERM,  April,  1873.    Hardin,  Justice.] 


AMOS  E.  PAEDEE  vs.  DAVID  FISH. 

Upon  a  certificate  of  deposit,  payable  to  the  order  of  the  depositor,  in  current 
funds,  on  the  return  of  such  certificate,  with  interest,  which  is  indorsed  and 
transferred  by  the  depositor,  an  action  can  be  maintained  by  the  indorsee, 
against  the  indorser,  after  demand  of  payment  at  the  bank  and  notice  of 
dishonor. 

A  JURY  having  been  waived,  the  parties  proved  be- 
fore the  court  that  on  the  llth  day  of  May,  1872, 
the  People's  Savings  Bank,  the  People's  Safe  Deposit  and 
Savings  Institution  of  the  State  of  New  York,  at  Syra- 
cuse, issued  to  the  defendant  a  certificate,  in  the  follow- 
ing words,  viz.:  "Mr.  David  Fish  has  deposited  in  this 
bank  six  hundred  and  one  dollars,  payable  to  the  order 
of  himself  in  current  notes,  on  the  return  of  this  certifi- 
cate, with  interest  at  seven  per  cent,  per  annum." 

That  on  the  5th  of  June,  1872,  Fish  indorsed  and  trans- 
ferred the  same  to  the  plaintiff ;  that  on  the  llth  day  of 
September,  1872,  said  bank  suspended ;  that  on  the  12th 
of  September  it  was  declared  a  bankrupt ;  and  that  on 
the  24th  of  December,  1872,  the  plaintiff  caused  a 
demand  and  protest  to  be  made,  and  a  notice  of  dishoner 
to  be  given  to  the  defendant. 

George  Barrow,  for  the  plaintiff. 
Lyman  &  James,  for  the  defendant. 
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HARDIN,  J.  If  the  instrument  upon  which  the  de- 
fendant placed  his  indorsement  is  a  promissory  note, 
draft  or  bill  of  exchange,  and  the  notice  was  given  him 
of  its  dishonor,  the  principle  of  Merritt  v.  Todd  (23 
N.  I7".,  28,)  would  justify  the  court  in  holding  that  the 
ndant  placed  his  name  upon  a  lasting  security,  and 
wa>  then 'fore  liable. 

That  case  was  not  followed  in  Howland  v.  Edmonds, 
(24  N.  Y.,  307,)  nor  was  it  anywhere  referred  to  in  the 
opinion  of  the  court,  either  in  the  Court  of  Appeals,  or 
in  the  opinions  delivered  in  the  General  Term  in  this 
district.  (33  Barb.,  433,  8.  C.) 

Mi  rr'dt  v.  Todd  has  been  very  much  criticized  and 
commented  upon  —  not  to  say  questioned  —  in  subse- 
qurnt  cases.  (36  Barb.,  637.  41  N.  Y.,  587,  by  Fos- 
TEII,  J.  29  id.,  172,  by  MULLIN,  J.  47  id.,  519,  by 
PECKHAM,  J.  50  Barb.,  334,  by  BALCOM,  J.) 

These  cases  do  not,  in  terms,  overrule  Merritt  v.  Todd, 
but  they  shake  the  reasoning,  somewhat,  of  the  very 
accomplished  jurist  who  delivered  the  leading  opinion 
of  the  court.  They  hold  that  the  case  is  an  authority 
to  be  limited  rather  than  enlarged. 

By  these  cases  it  seems  to  be  settled  that  a  demand 
note,  with  or  without  interest,  is  liable  to  have  applied 
to  it  the  statute  of  limitations,  as  from  its  date  rather 
than  from  the  time  of  a  demand.  (See  opinion  of  PECK- 
HAM,  J.,  47  JST.  Y.,  520.) 

The  instrument  which  was  transferred  to  the  plaintiff 
by  the  defendant  was,  in  terms  and  in  legal  effect,  a  cer- 
tificate of  deposit.  It,  in  terms  and  effect,  resembles 
the  one  considered  by  MULLI^ST,  J.,  in  his  very  exhaustive 
opinion  in  Payne  v.  Gardner,  (29  N.  Y.,  168.) 

It  was  evidence  of  a  deposit,  not  a  loan  to  the  bank. 
As  was  held  in  HotchJdns  v.  MosTier,  (48  N.  Y.,  478,) 
it  was  an  evidence  of  debt,  in  the  nature  of  a  receipt. 
(See  opinion  of  LEONARD,  J.,  id.) 

It  was  held  that  the  indorser  of  such  an  instrument, 
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merely  gave  to  the  transferee  an  equitable  assignment, 
in  tlie  case  of  Patterson  v.  Poindexter,  (6  Watts  & 
Sergeant,  227.  S.  C.,  6  Law  Reporter,  541.)  The  cer- 
tificate in  that  case  is  like  the  one  here,  in  every  essep- 

7  • 

tial  particular,  except  that  it  was  payable  twelve  me  is 
after  date,  wheivas  the  one  here  is  payable  upon  its 
return. 

The  reasoning  of  GIBSON,  J.,  is,  however,  equally  ap- 
plicable to  the  instrument  under  consideration.  He 
says:  "For  purposes  of  transfer  merely,  it  was  payable 
to  order ;  for  purposes  of  commercial  responsibility,  it 
was  not  negotiable.  It  was  a  special  agreement  to  pay 
the  deposit  to  any  one  who  should  present  the  depos- 
itor's order,  attended  by  the  certificate."  (6  L.  R.,  546.) 

That  case  was  decided  by  the  Supreme  Court  of 
Pennsylvania  in  1843,  and  was  cited  in  the  very  able 
argument  of  the  late  Chief  Justice  Chase,  while  at  the 
bar,  in  the  case  of  Miller  v.  Austin  et  al.,  (13  How.  U.  8. 
Rep.,  218.) 

In  this  last  case,  CATRO^,  J.,  in  delivering  the  opinion 
of  the  court  upon  a  certificate  very  like  the  one  here, 
says:  "Every  reason  exists  why  the  indorser  of  this 
paper  should  be  held  responsible  to  his  indorsee  that 
can  prevail  in  cases  where  the  paper  indorsed  is  in  the 
ordinary  form  of  a  promissory  note ;  and  as  such  note, 
the  state  courts  generally  have  treated  certificates  of  de- 
posits payable  to  order."  And  he  concludes  that  the 
plaintiff,  the  holder,  was  entitled  to  recover  against  the 
indorser,  to  whom  notice  was  given  upon  the  day 
when,  by  its  terms,  the  certificate  he  had  indorsed  was 
payable. 

In  Barnes  v.  Ontario  BanJc  and  Hollister,  (19  N.  Y., 
152,)  which  originated  in  this  district,  it  was  held  that  a 
bona  fide  holder  of  a  certificate  of  deposit  could  ree<  >yer 
against  the  bank,  though  the  cashier  had  put  the  certifi- 
cate in  circulation  with  the  fraudulent  design  of  divert- 
ing the  funds  of  the  bank  ;  and  that  an  indorser  was 
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also  liable  upon  such  certificate.  It  is  said  by  the  court, 
at  page  lf)9,  that  "a  certificate  is  a  promissory  note  ;" 
and  again,  at  page  168,  that  "the  certificate  was  a  nego- 
tiable instrument."  *  *  (Opinion  of  ALLEN,  J. 
Also  see  "2  Hill,  295,  3  Comst.,  19.) 

It  was  urged  by  the  learned  counsel  for  the  defendant, 
that  although  the  instrument  in  question  should  be  held 
to  be  a  promissory  note,  still  that  the  demand  and  notice 
of  protest  were  not  made  within  a  reasonable  time, 
and  therefore  the  indorser  was  discharged  by  the  laches 
of  the  holder. 

Had  the  instrument  been  without  interest,  Alexander 
v.  Parsons  (3  Lans.,  333,)  would  have  been  an  authority 
supporting  the  defence.  JOHNSON,  J.,  in  delivering  the 
opinion,  refers  to  Merritt  v.  Todd,  (supra,)  and.  concludes 
that  in  case  of  a  note  payable  without  interest,  "payment 
must  be  demanded  of  the  maker  before  the  time  has 
arrived  at  which  the  note  will  be  regarded  as  overdue 
and  dishonored."  (Id.,  p.  337.) 

The  distinctions  pointed  out  in  Alexander  v.  Parsons, 
and  in  Wheeler  v.  Warner,  (47  N.  Y.,  519,)  from  the 
case  of  Merritt  v.  Todd,  do  not  exist  in  this  case,  and 
such  respect  is  due  to  Merritt  v.  Todd,  and  Miller  v. 
Austin,  (supra,)  as  to  require  this  court  to  follow  them, 
and  the  principles  established  by  them,  in  disposing  of 
this  case. 

Judgment  is  ordered  for  the  plaintiff,  (a) 

[ONONDAGA  SPECIAL  TERM,  May,  1873.    Hardin,  J.] 

(a)  Affirmed  at  a  General  Term  in  4th  Department,  and  subsequently  by 
Court  of  Appeals.     See  60  N.  Y.,  265. 
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Newly  discovered  evidence  which  goes  to  discredit  a  witness  is  not  a  ground 
for  a  new  trial.  Evidence  which  is  only  material  or  admissible  to  contradict 
the  evidence  of  a  witness,  and  to  render  him  unworthy  of  confidence,  ia  in- 
sufficient. 

Motions  for  a  new  trial  on  the  ground  of  newly  discovered  evidence  are  ad- 
dressed to  the  discretion  of  the  court,  but  the  discretion  to  be  exercised 
must  be  guided  and  governed  by  legal  principles,  and  controlled  by  the 
established  authorities. 

A  new  trial  will  not  be  granted  to  enable  the  defendant  to  prove  admissions 
made  by  a  witness  for  the  plaintiff,  inconsistent  with  the  testimony  given  by 
him  upon  the  trial ;  where  there  is  sufficient  evidence,  if  credited,  indepen- 
dent of  his  testimony,  to  support  a  verdict  for  the  plaintiff. 

MOTION  by  the  defendant  for  a  new  trial,  upon  the 
grounds  of  newly  discovered  evidence  and  sur- 
prise. The  case  has  been  heard  twice  before  a  jury. 
On  the  first  trial,  the  jury  disagreed;  the  second  trial 
resulted  in  a  verdict  for  the  plaintiff  for  the  amount  of 
the  note  sued  on. 

The  defence  alleged  that  the  note  was  a  forgery. 
There  was  evidence  from  four  witnesses  that  it  was  in 
the  defendant's  handwriting,  and  of  four  witnesses  that 
it  was  not  in  his  handwriting ;  of  Stacy  that  he  saw  it 
signed  by  the  defendant  ;  and  the  defendant  testified  he 
never  gave  it.  The  plaintiff  called  Taylor,  who  testified 
to  a  conversation  with  the  defendant,  in  which  the  latter 
admitted  the  giving  of  the  note.  The  defendant  denied 
lie  ever  had  such  a  conversation.  There  were  some 
other  circumstances  bearing  upon  the  issues,  introduced 
by  the  parties,  at  the  trial.  Affidavits  were  read  for, 
and  opposed  to,  the  motion. 

E.  Allen  and  S.  C.  Huntington,  for  the  motion. 
J.  B.  ffiggins,  opposed. 

HARDIN,  J.  When  this  cause  was  tried  before  the 
jury,  there  was  a  great  conflict  in  the  evidence,  and 
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sufficient  evidence  was  produced  by  the  plaintiff,  if 
credited,  independent  of  the  witness  Taylor,  to  support 
a  vrrdirt  in  favor  of  the  plaintiff. 

The  evidence  given  by  Taylor  was  very  material  and 
important.  The  defendant,  upon  his  oath,  disputed  the 
evidence  of  Taylor.  The  principal  parts  of  the  affidavits 
produced  upon  the  motion  disclose  certain  admissions 
of  Taylor  inconsistent  with  the  evidence  given  by  him 
upon  the  stand  as  a  witness. 

It  is  too  well  settled  to  admit  of  doubt,  that  newly 
discovered  evidence  which  goes  to  discredit  a  witness  is 
not  a  ground  for  a  new  trial.  (3Jo7m.,  255.  4  Id.,  425. 
2  Denio,  109.  7  Barb.,  271.  11  id.,  215.  10  How. 
Pr.,  297.) 

Here,  as  in  the  case  of  Harrington  v.  Bigelow, 
(2  Denio,  109,)  the  newly  discovered  evidence  is  only 
material  or  admissible  to  contradict  the  evidence  of  the 
witness,  and  to  render  him  unworthy  of  confidence.  In 
MeaJdm  v.  Anderson,  (11  Barb.,  223,)  KING,  J.,  says: 
"  The  testimony  which  he  claims  to  have  discovered  since 
the  trial  is  that  of  his  own  son  and  daughter,  and  only 
tends  to  impeach  Thompson's  statement  that  he  had  never 
seen  his  sister  after  his  paying  the  money  to  the  plain- 
tiff. It  is  testimony,  therefore,  to  impeach  the  witness ; 
and  such  testimony  does  not  furnish  the  ground  for  a 
new  trial." 

The  learned  counsel  for  the  defendant  pressed  upon 
the  attention  of  the  court,  very  ingeniously,  the  case  of 
Oaldey  v.  Sears,  (1  Robert.,  73.)  The  question  litigated 
there  was  in  reference  to  the  knowledge  with  which  the 
plaintiff  took  a  check.  It  became  a  very  material  point 
in  the  case,  in  behalf  of  the  defendant,  to  show  that  the 
plaintiff  was  not  a  bojia  fide  holder  for  value,  without 
actual  knowledge  that  the  check  was  given  for  an  accom- 
modation conditionally.  The  court  very  properly  held 
that  the  "declarations  of  the  plaintiff  that  he  knew  the 
check  was  so  made  and  was  to  be  so  used,  are  competent 
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evidence  to  establish  the  same  fact,  and  is  none  the  less 
evidence  in  chief  because  it  may  tend  to  impeach." 

It  therefore  appears  that  the  case  is  no  exception  to 
the  general  rule  laid  down  and  sustained  by  the  other 
cases  already  cited. 

In  the  case  of  Duryee  v.  Dennison,  (5  John.,  249,)  the 
witness  had  made  statements  inconsistent  with  his  evi- 
dence ;  and  Kent,  Ch.  .1.,  delivered  an  opinion  to  the 
effect,  "that  it  would  be  productive  of  the  most  danger- 
ous consequences  if  a  verdict  should  be  set  aside  because 
a  witness  had  made  a  mistake  in  giving  his  evidence." 
In  that  case  the  witness,  by  his  conversations,  showed 
that  his  evidence  was  not  accurately  given.  It  was  a 
case  where  the  a  I  tempt  was  to  impeach  the  testimony 
given;  not  the  general  character  of  the  witness;  and  it 
failed.  The  case  is  approved  in  5  Cowen,  123,  and  the 
principle  applied  in  Powell  v.  Jones,  (42  Barb.,  24.) 

The  case  of  Tyler  v.  HornbecJc,  (48  Barb.,  197,)  is  in 
harmony  with  the  other  cases  ;  for  the  court  there  rested 
its  decision  upon  the  surprise  produced  by  the  violation 
of  an  agreement  not  to  call  a  certain  witness. 

In  Simmons  v.  Fay,  (I  E.  I).  Smith,  107,)  the  court 
held  that  the  new  evidence  in  respect  to  what  the  full 
conversations  were  in  which  the  alleged  false  represent- 
ations were  made  was  good  ground  for  a  new  trial; 
especially  as  the  witness  who  testified  at  the  trial  said 
"he  did  not  remember  the  whole  talk  had."  The  case 
is  not  in  point  here,  and  does  not  reach  the  question  in- 
volved in  this  motion. 

]STor  does  the  case  of  Guyott  v.  Butts  (4  Wend.,  579,) 
aid  the  defendant.  It  was  there  held  that,  in  ordinary 
cases,  a  new  trial  would  not  be  granted  to  let  in  admis- 
sions of  parties  ;  and  MARCY,  J.,  says,  the  chief  reasons 
for  granting  a  new  trial  in  that  case  were  that  the  action 
was  upon  a  stale  demand,  and  against  executors,  and 
the  new  proof  wa-  of  a  distinct  and  independent  charac- 
ter from  that  .'riven  uoou  the  trial. 
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This  motion  is  addressed  to  the  discretion  of  the  court, 
but  the  discretion  to  be  exercised  must  be  guided  and 
govrnifd  by  legal  principles,  and  controlled  by  the 
established  authorities.  (34  Barb.,  294.) 

The  defendant  has  had  two  trials  ;  and  in  the  last  one, 
a  full  investigation  of  the  evidence,  circumstantial  and 
secondary,  as  well  as  the  direct  and  positive,  led  the  jury 
to  the  side  of  the  plaintiff. 

It  is  true  that  the  verdict  is  against  the  defence  at- 
tempted, and  in  disregard  of  the  positive  denial  of  the 
genuineness  of  the  note,  by  the  defendant  as  a  witness  ; 
but  it  must  be  borne  in  mind  that  the  positive  and  direct 
testimony  of  the  witness  Stacy  supports  the  verdict,  as 
do  also  some  of  the  circumstances  surrounding  the  note, 
and  the  opinions  of  the  witnesses  who  were  called  to 
establish  the  genuineness  of  the  defendant's  signature 
to  the  note  upon  which  the  verdict  is  predicated. 

To  meet  this  motion,  the  plaintiff  produced  the  affida- 
vit of  Taylor,  and  that  is  also  entitled  to  some  consid- 
eration in  determining  the  questions  raised  by  the 
affidavits  produced  by  the  defendant. 

Considering  all  the  evidence  produced  at  the  trial,  and 
the  affidavits  read  upon  this  motion,  the  court  is  not 
able  to  reach  the  conclusion  that  the  ends  of  justice, 
and  the  rules  of  law  applicable  to  the  questions  pre- 
sented, require  a  new  and  further  trial. 

The  motion  is  denied,  with  costs. 

[ONEIDA  SPECIAL  TERM,  July,  1873.    ffardin,  Justice.] 
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ARTHUR  B.  JOHNSON  and  another  vs.  THE  UTIOA 
WATER  WORKS  COMPANY. 

The  defendant  was,  by  its  charter,  authorized  and  empowered,  "  for  the  pur- 
pose, of  supplying  the  city  of  Utica  with  pure  and  wholesome  water,"  to 
purchase,  t;;ke  and  hold  any  real  estate,  and  to  enter  upon  any  lands  neces- 
sary for  that  purpose,  and  to  take  the  water  from  any  springs,  ponds, 
streams,  d'e.,  and  divert  and  convey  the  same  to  that  city;  and  to  lay  and 
construct  any  pi  pi1*,  conduits,  reservoirs,  &c.,  proper  for  said  purpose,  upon 
any  of  such  lands,  after  having  caused  a  survey  and  map  of  the  lands  to  be 
made  and  filed.  And  iu  case  of  failure  to  agree  with  the  owners  of  lands  or 
water,  for  the  purchase  thereof,  provision  was  made  for  the  appointment  of 
commissioners  to  ascertain  and  determine  the  compensation/  The  company 
made  and  tiled  u  map,  and,  in  1849,  took  proceedings  for  the  acquisition  of 
so  much  wilier  as  would  flow  through  an  aperture  twelve  inches  in  diameter, 
stating  that  so  much  water  was  necessary;  and  acquired  it,  having  paid  the 
damages  assessed  therefor.  Subsequently  it  became  necessary  for  the  com- 
pany to  obtain  an  increased  quantity  of  water  to  supply  the  city,  and  that  it 
should  have  the  right  to  take  additional  water  for. that  purpose. 

Held,  1.  That  in  the  absence  of  any  words  in  the  defendant's  charter  limiting 
its  right  to  purchase  or  acquire  lands  or  water,  to  one  instance,  or  to  one  set 
of  proceedings,  or  limiting  the  extent  of  its  acquisition,  other  than  to  the  pur- 
poses contemplated  in  the  charter,  the  power  to  acquire  lands. and  water  for 
those  purposes  was  not  spent,  nor  the  statute  exhausted,  by  one  exercise 
there;  if. 

2.  That  the  charter  did  not  provide  for  one,  only,  but  for  successive,  purcliases, 
and  successive  acquisitions. 

8.  That  the  object  or  purpose  to  be  attained  by  means  of  the  incorporation  was 
continuous;  and  the  light  to  acquire  lands  by  the  right  of  eminent  domain 
was  designed  to  be  compulsory,  to  enable  the  company  to  accomplish  the  full 
purpose  of  its  incorporation. 

4.  That  there  was  no  limit  as  to  the  time,  or  number  of  times,  when  the  power 
could  be  exercised,  if  exercised  for  the  purpose  of  effectuating  the  object  of 
the  defendant's  incorporation. 

5.  That  the  company  did  not,  by  its  proceedings,  in  1849,  to  acquire  so  much 
water  as  would  flow  through  an  orifice  twelve  inches  in  diameter,  exhaust  the 
right  to  acquire  additional  water ;    provided  it  had  need  thereof  "  for  the 
purpose  of  supplying  the  city  of  Utica  with  pure  and  wholesome  water." 

TRIAL  by  the  court  without  a  jury.     The  action  was 
brought  to  restrain  the  defendant  by  injunction. 
The  plaintiffs  are  seised  in  fee  of  certain  lands  situate 
in  the  town  of  Frankfort,  through  which  the  waters  of 
Starch  Factory  creek  have  been  accustomed  to  flow  for 
more   than  twenty  years,  in  passing  into  the  Mohawk 
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river.  On  the  31st  of  March,  1848,  the  defendant,  "The 
Utica  Waf.-r  Works  Company,"  was  duly  incorporated 
by  an  act  of  the  legislature,  entitled  "An  act  to  incor- 
porate the  Utica  Water  Works  Company."  (Laics  of 
1848,  <•//"/>.  154.) 

Additional  powers  in  respect  to  towns  adjacent  to  the 
city  were  conferred  upon  the  defendant  by  an  act  passed 
in  1853.  In  1849,  the  Utica  Water  Works  Company 
applied  to  this  court  for  the  appointment  of  commis- 
sioners, under  their  charter,  to  assess  the  damages  sus- 
tained by  Edward  Gilbert  and  others,  by  reason  of  the 
taking  of  so  much  water  from  said  streams  as  would 
flow  through  an  aperture  twelve  inches  in  diameter,  in 
the  clear.  The  damages  assessed  were  paid,  and  the 
company  has  enjoyed  the  use  of  such  water. 

The  population  of  the  city  of  Utica,  in  1850,  was 
17,565,  and  now  it  is  between  30,000  and  35,000,  and 
increasing.  Prior  to  1851,  the  company  laid  down  about 
six  miles  of  cast  iron  pipe,  to  distribute  the  water  from 
a  reservoir.  Since  that  time,  it  has  laid  down  about  five 
miles  of  pipe. 

In  1868,  the  company  made  a  contract  with  the  city 
(pursuant  to  chap.  393,  of  Laws  of  1867,)  to  supply  it 
with  water  for  the  purpose  of  extinguishing  fires.  In 
1868  the  city  required  the  company  to  make  a  new  dis- 
tributing reservoir,  and  the  company  laid  about  ten 
miles  of  additional  pipe,  making  an  expenditure  there- 
for of  about  $130,000.  There  has  been  laid,  since  the 
contract  aforesaid,  about  eight  additional  miles  of  pipe. 

The  defendant's  works,  during  the  last  three  years, 
have  proved  inadequate  and  insufficient  to  permit  a  con- 
stant supply  of  water  to  extinguish  fires  and  supply  the 
inhabitants  who  are  now  using  the  same  ;  and  it  is  con- 
ceded that  "it  is  necessary  that  the  company  should 
construct  additional  reservoirs  for  receiving  and  storing 
water,  and  should  have  the  right  to  take  additional 
:  ov«  r  that  now  and  heretofore  used  by  the  com- 
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pany,  to  enable  it  to  furnish  the  city  with  a  constant 
supply  to  extinguish  fires,  and  also  to  furnish  a  con- 
stant supply  to  its  inhabitants."  (See  Slip.) 

The  act  of  1867  (chap.  393)  authorizes  the  common 
council  to  contract  with  the  Water  Works  Company  for 
a  sufficient  supply  of  water  to  extinguish  fires ;  and  de- 
clares that  "Said  Water  Works  Company  SHALL,  when 
such  contract  is  made,  furnish  water  to  the  city  of 
Utica  for  the  purpose  of  extinguishing  fires,  and  shall 
lay  and  extend  its  pipes  and  conduits  in  such  streets  as 
the  common  council  shall  designate,  and  provide  suita- 
ble reservoirs  to  constantly  supply  said  city  with  suffi- 
cient water  for  the  extinguishment  of  fires." 

A  contract  has  been  made  by  the  Water  Works  Com- 
pany, with  the  city,  and  the  duty  imposed  by  the 
statute  now  rests  upon  the  Water  Works  Company. 

Waterman  &  Hunt,  for  the  plaintiffs. 

Francis  Kernan  and  John  F.  Seymour,  for  the 
defendant. 

HAKDIN,  J.  The  trial  of  this  action  presented  for  the 
decision  of  the  court  only  one  question,  and  that  arises 
upon  a  conceded  state  of  facts. 

The  learned  counsel  for  the  plaintiffs  insist,  that  in- 
asmuch as  the  Water  Works  Company,  in  1849,  filed  a 
map,  and  took  proceedings  for  the  acquisition  of  so 
much  water  as  will  flow  through  an  aperture  twelve 
inches  in  diameter,  in  the  clear,  and  then  stated  that  so 
much  water  was  necessary,  and  acquired  it,  the  power 
to  acquire  any  other  water,  springs  or  streams,  is  gone, 
the  statute  has  been  exhausted,  and  the  company  is  now- 
only  permitted  to  acquire  further  water  by  means  of 
purchase. 

The  eighth  section  of  the  defendant's  charter  provides 
as  follows  : 

VOL.   LXVII.  '27 
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"§8.  For  the  purpose  of  supplying  the  said  city  of 
Utica  with  pure  and  wholesome  water,  the  said  company 
may  purchase,  take  and  hold  any  real  estate,  and  by 
their  directors,  agents  and  servants,  or  other  persons 
employed,  may  enter  upon  the  lands  of  any  person  or 
persons  which  may  be  necessary  for  said  purpose,  and 
may  take  the  water  from  any  springs,  ponds,  fountains 
or  streams,  and  divert  and  convey  the  same  to  said  city, 
and  may  lay  and  construct  any  pipes,  conduits,  aque- 
ducts, wells,  reservoirs,  or  other  works  or  machinery 
necessary  or  proper  for  said  purpose,  upon  any  lands 
so  entered  upon,  purchased,  taken  or  had ;  but  the  said 
company  shall  not  convey  or  divert  any  water  from  the 
Saquoit  creek."  *  *  * 

The  ninth  section  provides  that  before  entering,  tak- 
ing and  using  any  land  for  the  purposes  of  the  act,  the 
directors  shall  cause  a  survey  and  map  to  be  made,  of 
the  lands  intended  to  be  taken  or  entered  upon  for  any 
of  said  purposes,  by  which  the  land  of  each  owner  or 
occupant,  intended  to  be  taken  or  used,  shall  be  desig- 
nated *  *  *  and  be  filed  in  the  office  of  the  clerk  of  the 
county  of  Oneida." 

Then  follows  a  provision  in  respect  to  lands  or  water 
which  may  be  taken  by  the  company  by  proceedings 
similar  to  those  provided  for  condemning  lands  for  rail- 
road purposes. 

The  tenth  section  provides  that  "in  case  the  said  com- 
pany cannot  agree  with  the  land  owners  and  occupants 
of  any  lands  or  water  allowed  to  be  taken  or  used  as 
aforesaid,  for  the  purchase  thereof,  the  directors  may 
apply  to  the  Supreme  Court,  at  any  term  or  session 
thereof  held  in  the  fifth  judicial  district,  for  the  appoint- 
ment of  three  commssioners,  by  whom  the  compensation 
for  the  damages  suffered  or  to  be  suffered  by  any  per- 
son or  persons,  by  reason  of  taking  said  lands  or  water 
and  constructing  any  of  the  works  of  said  company, 
shall  be  ascertained  and  determined." 
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The  12th  section  provides  that  "upon  payment  or 
legal  tender  of  the  compensation  awarded  by  the  said 
commissioners  *  *  the  company  shall  be  entitled  to 
enter  upon,  for  the  purposes  contemplated  by  this  act, 
all  the  lands  and  real  estate  for  which  said  compensation 
shall  be  paid  or  tendered  as  aforesaid,  and  to  hold  and 
use  the  same,  for  the  said  purposes,  to  them  and  their 
successors  FOREVER." 

The  16th  section  declares,  "the  said  company  shall 
furnish  water  to  the  city  of  Utica  for  the  purpose  of  ex- 
tinguishing fires,  upon  such  terms  as  may  be  agreed 
upon." 

The  language  of  the  8th  and  10th  sections  of  the  char- 
ter obviously  authorize  the  acquisition  of  the  lands 
of  different  owners  or  occupants  ;  and  it  is  equally  clear 
that  water  owned  by  different  persons  in  severally  may 
be  purchased,  or  acquired  by  means  of  resort  to  the 
right  of  eminent  domain  delegated  to  the  company. 

Not  only  does  the  charter  provide  for  one,  but  for 
successive  purchases,  and  successive  acquisitions.  If 
further  evidence  was  required  than  that  furnished  by  the 
language  quoted,  it  may  be  found  in  a  subsequent  part 
of  section  10,  which  provides  for  notice  to  be  served 
upon  "the  owners  of  said  land  and  water." 

No  part  of  the  charter,  in  terms  expressly,  or  infer- 
entially,  limits  the  right  of  the  company  to  acquire 
lands  or  water,  to  one  instance,  nor  to  one  set  of  pro- 
ceedings. The  only  restriction  placed  upon  the  com- 
pany relates  to  the  purposes  of  the  incorporation.  The 
great  and  leading  purpose  of  the  corporation  is  to  sup- 
ply the  city  "with  pure  and  wholesome  water." 

The  language  of  the  8th  section  authorizes  the  com- 
pany to  take  and  hold  the  water  from  "any  springs, 
ponds,  fountains,  or  streams,"  for  "the  purpose  of  sup- 
plying the  said  .city  of  Utica,"  with  pure  and  whole- 
some water. 

The  use  of  the  word  "supplying"  favors  the  idea 
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that  the  company  is  authorized  to  keep  a  continuous 
supply,  as  time  and  circumstances  shall  require.  The 
section  suggests  to  the  mind  the  same  idea  as  though  it 
had  read,  "For  the  purpose  of  keeping  up  a  supply  of 
water  for  the  city  of  Utica." 

It  is  the  "  purpose  contemplated  by  the  act-,"  and  for 
that  purpose  the  12th  section  declares  that  after  pay- 
ment of  the  compensation  awarded  by  the  commission- 
ers, the  company  "shall  be  entitled  to  enter  upon  all 
the  lands,  waters  and  real  estate  for  which  such  com- 
pensation shall  be  paid,  and  to  hold  and  use  the  same, 
for  the  said  purposes,  to  them  and  their  successors  for- 
ever." 

In  Bruce  v.  Delaware  and  Hudson  Canal  (70.,  (19 
Barb.)  376,)  a  question  was  presented  to  the  court  in 
respect  to  the  power  of  the  company  to  acquire  addi- 
tional lands,  and  to  make  additional  excavations  to 
deepen  their  canal,  rendered  necessary  after  its  comple- 
tion, by  an  increasing  demand  for  its  use,  to  effect  the 
purposes  of  its  construction  and  incorporation.  The 
court  says:  "The  question  is  to  be  determined  in 
reference  to  the  object  which  the  legislature  contem- 
plated when  they  granted  to  the  defendants  their  char- 
ter. *  *  They  were  to  construct  and  forever  maintain 
a  canal  whose  capacity  should  be  suitable  to  this  object." 
After  stating  a  series  of  expenditures  which  had  been 
made,  to  increase  the  capacity  of  the  canal,  (and  the  like 
fact  appears  in  this  case,)  HARRIS,  J.,  adds:  "There  is 
nothing  in  the  language  of  the  charter  which  leads  me 
to  suppose  that  the  legislature  intended  that  the  defen-  • 
dant  should,  once  for  all,  determine  the  size  of  their 
canal,  and  that,  having  constructed  it  of  the  limited 
dimensions  first  adopted,  they  should  not  be  at  liberty, 
whatever  the  necessity,  subsequently  to  enlarge  it." 

As  has  already  been  shown,  there  are  no  words  in  the 
charter  of  the  Water  Works  Company  limiting  its  rights 
to  purchase  or  acquire,  lands  or  water  to  one  instance, 
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nor  limiting  the  extent  of  its  acquisition,  other  than  to 
the  purposes  contemplated  by  the  act  of  incorporation. 
"The  purpose  of  supplying  the  city  of  Utica  with  pure 
and  wholesome^  water,"  may  be  said  to  be  quite  as  con- 
tinuous arid  lasting  as  "the  purpose  of  supplying  the 
city  of  New  York  arid  other  parts  of  the  state  with 
coal."  Therefore  the  reasoning  of  the  court  in  Bruce 
v.  Delaware  and  Hudson  Canal  Co.  is  applicable  in 
this  case.  That  case  was  approved,  at  General  Term, 
in  1855,  in  Selden  v.  Same  Compa7ty,  (24  Barb,,  362;) 
and  in  1864,  the  latter  case  was  affirmed  by  the  CeuTt 
of  Appeals,  (29  N.  Y.,  638  ;)  where  it  was  expressly  de- 
termined that  "the  company  did  possess  the  power  to 
enlarge,  arid  could,  if  necessary,  appropriate  lands  for 
that  purpose,  under  the  exercise  of  the  power  of  super- 
eminent  domain  conceded  to  them  in  the  charter.'* 
(Id.,  638.) 

It  was  held,  in  the  C.  B,  and  Q.  R.  R.  Co.  v.  Wilson, 
(17  III.  Rep.,  123,)  that  a  grant  to  a  railroad  company, 
to  construct  a  railroad  with  such  appendages  as  it  may 
deem  necessary  for  the  convenient  use  of  the  same,  will 
authorize  them  to  take  lands  compulsorily,  for  work 
shops.  And  this  power  is  not  exhausted  by  the  appa- 
rent completion  of  the  road.  If  an  increase  of  busi- 
ness shall  require  other  appendages,  or  more  room  for 
tracks,  it  may  in  like  manner  be  taken,  toties  quoties. 
(South  Carolina  R.  R.  Co.  v.  BlaJce,  9  Rich.,  228.  Red- 
field  on  Railw.,  72,  122.) 

The  duty  imposed  by  the  charter  upon  the  Water 
Works  Company,  to  supply  the  fire  department  with 
water  to  extinguish  fires,  favors  the  construction  already 
given,  that  the  object  or  purpose  to  be  attained  by 
means  of  the  incorporation  is  continuous,  and  that  the 
right  to  acquire  lands  by  the  power  of  eminent  domain 
was  designed  to  be  compulsory,  to  enable  it  to  accom- 
plish the  full  purpose  of  its  incorporation. 

There  is  no  limit  as  to  time  or  number  of  times,  when 
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the  power  may  be  exercised,  if  for  the  purpose  of  effect- 
uating the  object  of  the  incorporation  of  the  defendant. 

The  right  or  power  of  eminent  domain*  rests  with 
the  legislature.  "It  may  be  exercised  by  means  of  a 
statute  which  shall  at  once  designate  the  property  to 
be  appropriated,  and  the  purpose  of  the  appropriation  ; 
or  it  may  be  delegated  to  public  officers,  or,  as  it  has 
been,  repeatedly,  to  private  corporations  established  to 
carry  on  enterprises  in  which  the  public  are  interested. 
There  is  no  restraint  upon  the  power,  except  that  re- 
quiring compensation  to  be  made.  The  necessity  for 
appropriating  private  property  for  the  use  of  the  public, 
or  of  the  government,  is  not  a  judicial  question."  (Per 
Denio,  J.,  in  People  v.  Smith,  21  N.  T.,  598.  See  N.  Y. 
and  Harlem  R.  R.  Co.  v.  'Kip,  46  id.,  552.) 

It  follows  from  the  views  already  expressed,  that  the 
company  did  not,  by  the  proceedings  in  1849,  to  acquire 
so  much  water  as  would  flow  through  an  orifice  twelve 
inches  in  diameter,  exhaust  its  right  to  acquire  further 
water,  provided  it  has  need  thereof,  "for  the  purpose  of 
supplying  the  city  of  Utica  with  pure  and  wholesome 
water." 

Whether  that  necessity  exists,  can  be  determined  at 
the  proper  time,  but  the  question  does  not  arise  here. 
(Rensselaer  and  Saratoga  R.  R.  Co.  v.  Dams,  43  N.  Y., 
137.  N.  T.  and  Harlem  R.  R.  Co.  v.  Kip,  46  id.,  551. 
Dwarris  on  Stat.  by  Potter,  383.) 

Judgment  is  ordered  for  the  defendant  upon  the 
issues  raised  and  considered  on  the  trial.  The  other 
questions  are  reserved  for  a  further  hearing. 

[ONEIDA  SPECIAL  TERM,  October,  1873.    Hardin,  Justices. 
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THE  CHITTENANGO  COTTON  COMPANY  vs.  STEWART, 
executor,  &c.,  and  others. 

The  death  of  a  defendant,  after  an  order  of  reference,  and  the  revival  of  the 
action  in  the  name  of  his  representatives,  do  not  operate  to  vacate  the  order 
of  reference. 

And  the  defendants,  by  appearing  before  the  referee  and  commencing  the  trial, 
will  be  deemed  to  have  waived  the  right  to  object  to  the  validity  of  the 
reference  on  the  ground  of  such  death  and  revival  in  the  name  of  the  repre- 
sentatives. 

f he  power  of  a  referee,  to  allow  amendments,  is  not  as  great  as  the  power  of 
the  court  at  Special  Term.  His  power  is  restricted,  like  that  of  the  court 
at  circuit. 

*Ji  amendment  of  the  summons  and  complaint  which,  in  effect,  strikes  out  the 
name  of  the  plaintiff  and  substitutes  another  in  his  place  should  be  applied 
for  at  Special  Term.-  The  power  to  grant  it  is  not  with  the  referee. 

Whenever  such  an  amendment  becomes  necessary,  the  referee  may  suspend  the 
trial ;  or  grant  an  adjournment,  and  allow  the  application  to  be  made  at 
Special  Term,  for  leave  to  amend. 

The  decision  of  a  referee  is  reviewable  on  motion,  as  well  as  upon  appeal 

The  court  may  exercise  the  power  to  strike  out  parties,  under  section  173  of 
the  Code. 

BY  consent  of  parties,  this  action  was  referred,  and 
after  the  reference  the  defendant  died,  and  the 
action  has  been  revived  against  his  executors. 

The  referee  allowed  an  amendment  of  the  summons 
and  complaint  so  as  to  change  the  party  plaintiff  from 
"Ebenezer  Pennock,  President  of  the  Chittenango  Cot- 
ton Company"  to  "The  Chittenango  Cotton  Company." 

After  the  amendment  was  allowed,  the  complaint,  as 
thus  allowed  to  be  amended,  was  served,  the  defendants 
served  an  amended  answer,  and  the  plaintiff  replied. 

The  defendants  now  move  to  vacate  the  reference,  and 
for  other  relief. 

W.  C.  Ruger,  for  the  motion. 
Lansing  &  Kellogg,  opposed. 

HARDIN,  J.  1.  The  death  of  the  defendant,  and  the 
revival  of  the  action  in  the  name  of  the  personal  repre- 
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sentatives,  do  not  operate  to  vacate  the  order  of  refer- 
ence;  and  the  defendants,  after  appearing  before  the 
referee  and  commencing  the  trial,  have  waived  the  right 
to  object  to  the  validity  of  the  reference  on  the  ground 
of  such  death,  and  revival  in  the  name  of  the  repre- 
sentatives. 

In  Moore  v.  Hamilton,  (44  N.  T.,  673,)  LEONAKD,  C., 
says:  "The  order  of  reference  was  not  affected  by  the 
death,  or  the  substitution  of  the  new  party;"  and  at 
page  672  he  also  says:  "The  new  or  substituted  party 
takes  the  place  of  the  former  one,  and  the  case  is  revived 
and  proceeds,  in  all  respects,  as  if  the  new  party  had 
been  in  the  case  from  the  beginning.  .  The  pleadings 
remain  the  same,  and  all  the  prior  proceedings  are  valid 
and  operative." 

2.  This  action  was  brought  in  the  name  of  Ebenezer 
Pennock,  president  of  the  Chittenango  Cotton  Co.,  and 
the  amendment  allowed  by  the  referee,  in  effect,  strikes 
out  the  name  of  the  plaintiff  and  substitutes  another 
in  his  place,  in  analogy  to 'the  course  prescribed  by  the 
Court  of  Appeals  in  Bank  of  Havana,  v.  Magee,  (20 
N.  T.,  360,  363.) 

As  the  action  was  "brought,  it  is  quite  clear,  as  the 
referee  held,  that  the  plaintiff  could  not  recover.  (Low- 
entJidll  v.  Wiseman,  56  Barb.,  490  ;  20  N.  Y.,  360.) 

But  the  power  of  the  referee  to  allow  amendments  is 
not  as  great  as  the  power  of  the  court  at  Special  Term. 
His  power  is  restricted,  like  the  power  of  the  court  at 
circuit.  The  more  recent  authorities  seem  to  agree  that 
such  an  amendment  as  was  allowed  in  this  case  should 
be  applied  for  at  Special  Term  ;  and  that  the  power  to 
grant  it  is  not  with  the  referee.  Whenever  such  an 
amendment  becomes  necessary,  he  may  suspend  the 
trial,  or  grant  an  adjournment  and  allow  the  application 
to  be  made  at  Special  Term,  for  leave  to  amend. 

The  decision  of  a  referee  is  reviewable  upon  motion, 
as  well  as  upon  appeal.  (7  How.  Pr.,  294.  11  id.,  170. 
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19  id.,  267.  22  id.,  481.  22  Barb.,  161.  53  id.,  525, 
570.  3  Rob.,  669.  9  Bosw.,  163  ;  £  <7.,  3  JTcye*,  525. 
2  Daft/,  203.  23  N.  F.,  357.  14  ?'d,  527.  Billings  v. 
.Bato,  6  Ab.,  213.  3  45.,  #".£,  359.) 

The  court  may  exercise  the  power  to  strike  out  parties, 
under  section  173  of  the  Code,  and  it  has  been  exer- 
cised. (Turner  v.  Hillerline,  14  How.,  231.)  In  that 
case,  after  the  amendment  was  allowed,  I,  as  counsel  for 
the  defendant,  continued  the  trial  before  the  same 
referee,  the  learned  judge  who  decided  the  motion  having 
refused  to  appoint  a  new  referee,  as  no  sufficient  cause 
was  shown  therefor. 

It  follows  that  so  much  of  the  defendants'  motion  as 
seeks  to  set  aside  the  reference,  because  of  the  change 
of  parties  by  death  and  removal,  must  be  denied,  and 
the  amendment  allowed  must  be  declared  to  be  in  excess 
of  the  power  of  the  referee.  And  the  plaintiff  may 
apply  to  the  court  for  leave  to  have  such  amendment 
stand  in  force  ;  and  the  right  of  the  defendants  to  have 
the  reference  vacated,  if  such  amendment  shall  be  al- 
lowed, shall  not  be  prejudiced  by  this  motion. 

The  defendants'  motion,  to  the  extent  above  indicated, 
is  granted,  with  $10  costs. 

[ONEIDA  SPECIAL  TEEM,  October,  1873.    Hardin,  Justice.] 
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In  the  matter  of  the  application  of  the  NEW  YORK 
CENTRAL  &c.  RAILROAD  COMPANY,  to  acquire  lands 
of  CHESTER  JOHNSON. 

AND   THREE   OTHER  CASES. 

Where  it  satisfactorily  appears,  upon  an  application  by  a  railroad  company  for 
leave  to  acquire  additional  lands,  1.  That  the  parties  have  not  been  able  to 
agree  upon  the  price  of  the  land  sought ;  and  2.  That  the  lands  are  required 
by  the  company  for  the  purposes  of  its  incorporation,  and  to  enable  it  to 
suitably  build  embankments,  and  provide  suitable  drainage,  and  to  keep  its 
road  in  proper  condition  to  accomplish  the  purposes  of  its  incorporation, 
effect  should  be  given  to  the  general  railroad  act  of  1850,  and  the  amend- 
ment of  1869,  relative  to  the  acquisition  of  additional  lands  by  railroad 
companies,  when  necessary ;  and  the  petitioner  be  allowed  to  take  an  order 
appointing  commissioners  of  appraisal. 

Section  28  of  the  general  railroad  act  of  1850,  authorizing  companies  formed 
under  that  act  to  lay  out  their  roads  "  not  exceeding  six  rods  in  width," 
relates  to  the  first  laying  out,  and  the  first  construction,  of  a  railroad ;  and 
must  be  read  in  connection  with  §  21  of  the  same  act,  with  the  amendment 
of  1869  (chap.  237)  added  thereto;  which  amendment  permits  lands  to  be 
subsequently  taken  by  a  company,  in  addition  to  what  it  was  originally 
entitled  to  acquire,  when  laying  out  its  road,  if  such  additional  lands  shall  bo 
required  for  the  purposes  of  the  incorporation. 

It  cannot  be  said  that  the  "purposes  of  its  incorporation"  are  accomplished 
when  a  road  is  constructed,  and  in  operation,  with  two  tracks.  The  com- 
pany is  bound,  by  express  enactment,  to  furnish  to  passengers  and  freighters 
the  means  of  transferring  passengers  and  freight  in  accordance  with  the 
statutory  requirement. 

This  duty  has  been  cast  upon  the  company,  and  to  accomplish  it,  the  road 
must  keep  up  with  the  growing  demands  for  further  facilities. 

The  statute  authorizes  a  road,  coming  within  its  terms,  to  acquire  such  lands 
as  are  necessary  to  its  operation,  though  when  acquired  and  added  to  those 
already  owned,  the  road  would  be  more  than  six  rods  in  width. 

The  act  must  be  so  construed  as  to  gire  effect  to  its  provisions,  and  so  as  not 
to  defeat  the  object  of  the  legislature. 

THIS  application  is  made  upon  a  petition  verified  by 
one  of  the  directors  of  the  railroad  company,  and 
a  notice  of  motion,  &c. 

The  contestant  appeared,  and  was  allowed  to  file  a 
denial  of  the  allegations  of  the  petition,  and  to  give 
evidence  to  disprove  the  allegations  stated  in  the  peti- 
tion. The  railroad  company  also  put  in  some  evidence 
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in  reply  to  the  contestant's  proof ;  and  admissions  were 
made  showing  that  the  business  of  the  company  has 
increased  largely  in  the  last  five  years,  and  that  the  tons 
of  freight  carried  in  1870  were  over  769  millions,  in  1871 
over  888  millions,  and  in  1872  over  1,020  millions ;  and 
the  oral  evidence  also  indicates  that  the  business  of  the 
road  has  been  upon  the  increase  ;  that  additional  tracks 
have  been  laid  upon  some  parts  of  its  line ;  and  that 
embankments  for  new  tracks  have  been  constructed 
either  way  from  Johnson's  lands,  and  it  appears  that 
the  road  is  about  completing  two  additional  tracks  along 
its  line  from  Utica  to  Syracuse,  and  from  Albany  to 
Buffalo. 

Johnson  &  Prescott.  for  the  railroad  company. 
Scott  Lord,  for  the  contestants. 

HAKDIN,  J.  The  petition  in  this  case  is  verified  in 
the  language  commonly  in  use  in  this  court. 

Certain  facts  are  alleged  to  be  upon  information  or 
belief,  and  the  source  of  the  information  is  pointed  out, 
and  the  allegations,  taken  in  connection  with  the  proof 
given  upon  the  hearing,  must  be  held  sufficient,  prima 
facie,  to  establish  the  allegations  needed  to  authorize 
the  application. 

The  contestant  was  allowed  to  disprove  any  of  the 
allegations  of  the  petition. 

Upon  all  the  proofs  before  the  court,  the  conclusions 
are  reached, 

1.  That  the  parties  have  not  been  able  to  agree  upon 
the  price  of  the  lands  sought. 

2.  That  the  lands  are  required  by  the  company  for 
the  purposes  of  its  incorporation,  and   to  enable  it  to 
suitably    build    embankments,    and    provide    suitable 
drainage,  and  to  keep  its  road  in  proper  condition  to 
accomplish  the  purposes  of  its  incorporation. 
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The  learned  counsel  for  the  contestant  urges  upon  the 
attention  of  the  court,  the  provision  of  section  28  of  the 
general  railroad  act  of  1850.  That  section  declares  that 
"eveiy  corporation  formed  under  the  act"  *  *  *  "shall 
have  power  to  lay  out  its  road  not  exceeding  six  rods  in 
width,  and  to  construct  the  same."  *  *  *  That  provi- 
sion evidently  relates  to  the  first  laying  out,  and  the  first 
construction  of  a  railroad.  But  it  must  be  read  in  con- 
nection with  section  21  of  the  same  act  as  it  now  stands, 
with  the  amendment  of  1869  (chap.  237)  added  thereto. 
It  is  provided  "if,  at  any  time  after  the  construction  of 
any  railroad,"  *  *  *  "such  road  shall  require,  for  the 
purposes  of  its  incorporation,  or  for  the  purpose  of 
running  or  Operating  any  railroad  so  owned  or  leased 
by  such  company,  ANY  real  estate  in  ADDITION"  to  what 
it  7tas  already  acquired,"  *  *  *  "such  company  may 
acquire  such  additional  real  estate."  Here  is  a  pro- 
vision which  permits  lands  to  be  taken  in  addition  to 
what  a  company  was  originally  entitled  to  acquire  when 
laying  out  its  road.  It  appears  by  the  evidence  that 
the  road  owns  six  rods  in  width  at  the  point  in  dispute, 
and  can  build  its  additional  tracks  upon  its  lands,  and 
that  the  slope  of  the  embankment  will  descend  upon 
the  lands  of  Johnson ;  and  this  statute  seems  to  pro- 
vide for  such  cases  —  to  permit  the  acquisition  of  "such 
additional  real  estate" — for  the  purposes  of  its  incor- 
poration. 

Having  laid  the  road,  originally,  six  rods  wide,  the 
additional  power,  or  power  to  acquire  additional  lands, 
is  given  by  the  amendment  of  1869. 

But  it  is  said  that  the  purposes  of  its  incorporation 
are  accomplished  —  that  a  railroad  is  in  operation  with 
two  tracks  from  Utica  to  Syracuse,  and  that  the  pur- 
poses of  the  incorporation  of  the  railroad  company  are 
fully  answered. 

The  company  is  bound,  by  express  enactment,  to  fur- 
nish to  passengers  and  freighters  the  means  of  trans- 
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ferring  passengers  and  freight  in  accordance  with  the 
statutory  enactment. 

This  duty  has  been  cast  upon  the  company,  and  to 
accomplish  it  the  road  must  keep  up  with  the  growing 
demands  for  further  facilities.  In  the  language  of 
DENIO,  J.,  "the  company  must  not  be  in  fault  in  pro- 
viding sufficient  accommodation  for  the  general  traffic 
of  their  road  under  ordinary  circumstances."  ( Wibert 
v.  N.  T.  &  Erie  R.  It.  Co.,  2  Kernan,  250.)  To  fur- 
nish "sufficient  accommodation  for  the  general  traffic 
of  the  road,"  its  general  business  may  be  said  to 
be  the  "purpose  of  its  incorporation."  And  to  meet 
the  increasing  demand  upon  the  road, — to  fulfil  "the 
purposes  of  its  incorporation  " — the  act  of  1869  declares 
it  shall  have  power  to  acquire  additional  lands.  So, 
too,  that  act  provides  that  it  shall  have  power  to  ac- 
quire lands  "which  may  hereafter  be  rendered  neces- 
sary for  any  structures  in  use,  or  for  any  other  purpose 
necessary  to  the  operation  of  sucli  railroad." 

The  statute  is  very  broad  and  comprehensive  in  its 
terms,  and  seems  to  authorize  a  road  coming  within  its 
terms  to  acquire  such  lands  as  are  necessary  to  its  oper- 
ation, though  when  acquired  and  added  to  those  there- 
tofore owned,  the  road  would  have  more  than  six  rods 
in  width. 

The  act  must  be  so  construed  as  to  give  effect  to  its 
provisions,  and  so  as  not  to  defeat  the  object  of  the 
legislature.  (Matter  of  New  Yorlc  &  Harlem  R.  R.  Co. 
v.  Kip,  46  N.  T.,  546.)  ALLEN,  J.,  in  the  case  cited, 
says  of  the  act  of  1869,  that  "  the  language  of  the  act 
is  very  general  and  comprehensive.  If  lands  are  re- 
quired for  any  of  the  purposes  of  the  incorporation 
*  *  *  they  may  be  taken  in  indium.""  And  at  page 
653  of  the  same  case,  he  adds:  "The  legislature  lias 
committed  to  the  discretion  of  the  corporation  the  selec- 
tion of  lands  for  its  uses,  and  if  the  necessity  of  lands 
for  such  purposes  is  shown,  arid  the  lands  sought  are 
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suitable,  the  courts  cannot  control  the  exercise  of  the 
discretion,  or  direct  which  of  several  plots  of  ground 
si i all  be  taken." 

Nothing  appeared  upon  the  hearing  of  this  case,  to 
lead  the  court  to  conclude  that  .the  necessities  of  this 
road,  and  its  duty  to  keep  up  with  the  increased  de- 
mands made  upon  it  by  the  public  in  respect  to  suitable 
accommodations  for  passengers  and  freight,  do  not  ren- 
der it  necessary  for  the  road  to  acquire  the  lands  de- 
scribed in  the  petition.  The  statute  of  1869  must 
therefore  have  effect  given  to  it,  and  the  petitioner  be 
allowed  to  take  an  order  appointing  commissioners. 

Orders  may  be  entered,  upon  serving  a  copy  of  this 
opinion,  appointing  B.  J.  Beach,  Geo.  Williams  and 

Luther  Guiteau  as  commissioners. 

• 

Ordered  accordingly. 
[ONEIDA  SPECIAL  TERM,  October,  1873.    ffardin,  Justice.] 


TAMMIEN  vs.  CLAUSE. 

Part  payment,  by  a  debtor,  of  a  demand,  does  not  form  a  sufficient  considera- 
tion for  an  agreement  by  the  creditor  to  extend  the  time  of  payment  of  the 
balance  of  the  demand. 

But  where  an  agreement  to  extend  the  time  of  payment  is  based  upon  the 
agreement  of  the  debtor,  to  do.  and  the  doing  by  him,  of  an  act  which  he 
was  not  in  law  under  obligation  to  do —  as  to  procure  and  assign  a  policy  of 
insurance  to  the  creditor  —  it  is  upon  a  sufficient  consideration  ;  it  seems. 

It  is  the  general  rule,  and  well  settled  practice,  to  deny  an  injunction  when  the 
general  equities  of  the  complaint  are  denied.  But  it  is  the  duty  of  the 
court,  whenever  relief  of  a  temporary  or  permanent  character  is  refused, 
otherwise  than  upon  a  full  consideration  of  the  merits,  to  make  such  refusal 
without  prejudice  to  a  new  suit  or  application. 

Upon  the  hearing  of  a  motion,  the  court  may  direct  a  reference  to  a  referee,  to 
ascertain  and  report  the  facts  in  respect  to  the  existence  of  an  agreement 
which  is  alleged  in  the  complaint  and  denied  in  the  answer,  with  his  opinion 
thereon. 
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MOTION  to  continue  injunction.  A  preliminary  in- 
junction was  allowed  ex  parte,  and  the  defendant 
ordered  to  show  cause  why  it  should  not  be  continued. 
The  hearing,  on  the  day  for  showing  cause,  was  upon 
the  pleadings  only.  The  plaintiff  offered  to  read  fur- 
ther affidavits  in  support  of  his  complaint.  To  that  the 
defendant  objected. 

H.  C.  Hall,  for  the  plaintiff. 

C.  G.  Burrows,  for  the  defendant. 

HARDIN,  J.  By  answering  the  complaint,  the  defen- 
dant has  taken  issue  upon  the  merits  of  the  plaintiff's 
alleged  case.  A  demurrer  would  have  raised  and  com- 
pelled a  decision,  at  the  very  outset  of  the  case,  of  the 
very  interesting  question  of  law  raised  upon  the  hearing 
of  this  motion,  in  respect  to  the  validity  of  the  alleged 
agreement  to  extend  the  time  of  payment  of  the  mort- 
gage referred  to  in  the  pleadings.  That  question  in- 
volves the  merits,  and  will  control,  to  a  very  great  extent, 
any  decree  that  may  be  ultimately  made  in  this  action. 

The  learned  counsel  for  the  defendant  insists  that  the 
case  of  Par  melee  v.  Thompson  (45  N.  Y.,  58,)  is  decisive 
of  this  question.  But  in  that  case  there  was  a  payment 
of  costs  —  a  performance  of  an  obligation,  by  the  defen- 
dant—  of  a  legal  obligation  absolutely  resting  upon 
him.  He  had  made,  in  effect,  a  part  payment  of  the 
liability  resting  upon  him.  It  has  long  been  settled  that 
such  a  partial  payment  does  not  form  a  sufficient  con- 
sideration for  an  agreement  to  extend  the  time  of  pay- 
ment of  the  balance  of  the  creditor's  demand.  That  was 
the  only  point  involved  in  and  actually  decided  in  the 
above  case.  Judge  ALLEN  refers,  in  his  opinion,  to 
Gibson  v.  Renne,  (19  Wend.  389.)  In  that  case  it  was 
held,  by  the  court,  that  apart  payment  in  the  note  of  a 
third  person  forms  no  consideration  for  an  agreement  to 
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extend  the  time  for  payment  of  the  balance.  That  pay- 
ment in  the  obligation  of  a  third  party  is  upon  the  same 
footing  with  a  payment  made  in  money :  see  opinion  of 
BRONSON,  J.  (Id.  390.) 

In  this  case  the  alleged  agreement  was  based,  as  is 
stated  in  the  complaint,  upon  the  agreement  by  the  de- 
fendant to  do,  and  the  doing  by  him  of  an  act  which  he 
was  not,  in  law,  under  obligation  to  do.  The  plaintiff 
had  in  no  way  covenanted  to  procure  and  assign  a 
policy  of  insurance  to  the  defendant. 

If  such  an  obligation  rested  upon  the  plaintiff,  and  he 
performed  it  by  an  assignment  of  a  policy,  or,  what  is 
equivalent,  by  making  the  loss,  if  any,  payable  to  the 
defendant,  there  would,  in  that  act,  have  been  no  con- 
sideration for  an  agreement  by  the  defendant  to  extend 
the  time  of  payment. 

It  has  been  said  that  promising  additional  security  is 
a  sufficient  consideration  for  an  agreement,  made  by  the 
creditor,  to  extend  the  time  of  payment.  (2  Wend., 
201.  15  Barb.,  332.  Cowerfs  Tr.,  p.  68,  ±th  ed,  sec. 
118.  SON.  Y.,  474.  36  id.,  107,  110.)  But  it  is  not 
necessary  to  determine,  upon  this  preliminary  injunc- 
tion, whether  that  rule  has  been  modified,  or  not.  That 
question  belongs  to  a  more  serious  consideration  of  the 
case  upon  the  merits,  from  a  decision  of  which  an  ap- 
peal might  be  had. 

Upon  this  motion,  the  question  might  not  be  review- 
able,  and  it  is  not  in  accordance  with  the  better  practice 
of  the  court  to  determine  the  merits  of  the  case  upon  a 
motion  for  a  preliminary  injunction. 

The  learned  counsel  for  the  defendant  correctly  states 
it  to  be  the  general  rule,  and  well  settled  practice,  to 
deny  an  injunction  when  the  general  equities  of  the  com- 
plaint are  d.enied.  The  authorities  fully  bear  out  his 
proposition.  (1  John.  Ch.,  211.  6  Paif/e,  295.  18  How. 
/V..  186.  42  id.,  52.  3  Daly,  165.)  But  it  is  likewise 
the  duty  of  the  court,  whenever  relief  of  a  temporary  or 
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permanent  character  is  refused,  otherwise  than  upon  a 
full  consideration  of  the  merits,  to  do  so  without  preju- 
dice to  a  new  suit  or  application.  The  extent  of  the 
refusal,  or  the  time  when  it  shall  be  made,  rests,  some- 
what, in  the  discretion  of  the  court  or  judge  having  the 
case  or  motion  under  consideration.  (Crosier  v.  Acer, 
7  Paige,  137.  Code,  §  219.) 

In  this  case  the  plaintiff,  in  effect,  asked  leave  to  pre- 
sent further  affidavits  ;  and  if  this  application  to  con- 
tinue the  injunction  should  be  denied,  then  it  would  be 
his  right  to  ask,  on  fresh  affidavits,  as  well  as  on  the 
complaint  now  here,  for  a  renewal,  or  a  new  order  for  an 
injunction.  (60  Barb.,  162.)  And  that  might  not  ad- 
vantage the  defendant,  any  more  than  a  conditional 
order  which  can  be  made  on  this  motion.  Evidently 
when  both  persons  shall  have  an  opportunity  to  present 
full  affidavits,  there  will  be  a  serious  conflict  whether 
any  agreement  to  extend  the  time  of  payment  was  actu- 
ally made,  or  not,  between  the  parties,  as  alleged  in  the 
complaint,  and  fully  denied  in  the  answer  of  the  defen- 
dant. 

That  question  can  be  more  intelligently  and  correctly 
determined  by  a  person  who  shall  hear  an  oral  exam- 
ination of  the  parties  and  their  witnesses,  than  by  the 
court  or»a  judge  upon  hearing  such  conflicting  affidavits. 

It  is  therefore  believed  that  it  is  better  that  a  referee 
should  be  ordered,  upon  this  motion,  to  ascertain  and 
report  the  facts  in  respect  to  the  alleged  agreement,  to 
wit :  Was  any  such  agreement  made,  as  is  alleged  in  the 
complaint,  to  extend  the  time  of  payment?  and,  What 
is  the  value  of  the  premises  covered  by  the  mortgage  \ 

Upon  the  return  of  the  report  of  the  referee  on  those 
questions,  as  well  as  any  evidence  he  may  take  in  re- 
spect thereto,  with  his  opinion  thereon,  the  determina- 
tion of  this  motion  will  be  made. 

The  reference  may  be  to  Hon.  A.  Loomis,  in  accord- 
ance with  the  views  here  expressed,  upon  the  settlement 
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of  an  order  before  me,  on  two  days'  notice,  to  be  given 
by  either  party. 

The  referee's  fees  must  be  paid  by  the  plaintiff;  and 
they  will  be  costs  in  the  cause. 

After  the  settlement  of  the  order  of  reference,  the  ref- 
eree will  be  at  liberty  to  proceed  to  a  hearing,  on  three 
days'  notice,  to  be  given  by  either  party. 

Further  questions,  as  to  costs,  reserved  until  the  final 
hearing  of  the  motion. 

Ordered  accordingly. 

[Ax  CHAMBERS,  Little  Falls,  March,  1873.     Hardin,  Justice.] 


HERMAN  CAMP  vs.  CHARLES  C.  GIFFORD  AND  CHARLES 
H.  GIFFORD. 

As  between  the  original  parties  to  a  sale  and  conveyance  of  land,  where  the 
consideration  is  money  to  be  paid,  and  the  whole  or  any  part  of  the  same 
remains  unpaid,  then  the  presumption  is  that  a  lien  for  the  unpaid  purchase- 
money  exists,  in  favor  of  the  vendor ;  and  it  is  incumbent  on  those  denying 
its  existence  to  prove  that  the  vendor  has  relinquished  such  lien. 

But  when  the  vendee,  in  consideration  of  the  conveyance  to  him  of  the  land, 
has  undertaken  to  do  and  perform  a  collateral  thing  specified,  such  promise 
is  regarded  as  payment  of  the  price  of  the  land,  and  there  is  no  lien. 

Whether  or  not,  in  such  a  case,  the  vendor  can  have  or  demand  money,  from 
the  vendee,  is  uncertain  and  dependent  upon  a  contingency  which  may 
never  happen ;  and  if  it  shall,  it  is  uncertain  when,  or  in  what  amount. 
The  right  to  demand  money  can  only  arise  upon  non-performance  of  the 
agreement  of  the  vendee  to  do  the  particular  tiling  promised. 

Upon  the  execution  and  delivery  of  a  deed  from  the  plaintiff  to  C.,  his  daugh- 
ter, the  latter,  as  a  consideration  for  the  making  and  delivery  thereof,  prom- 
ised and  agreed,  to  and  with  the  plaintiff  that  she  would  clothe,  care  for, 
support  and  maintain  R.,  the  plaintiff's  wife,  during  the  remainder  of  her 
natural  life.  The  deed  expressed  a  money  consideration,  but  none  was  in 
fact  paid,  or  agreed  to  be  paid.  It  appearing  that  the  grantee  had  fully 
performed  her  promise ;  held  that,  in  the  absence  of  any  allegation  or  claim 
that  she  had  failed  to  perform,  the  plaintiff  could  not  maintain  a  suit  in 
equity  to  establish  a  lien  upon  the  land  conveyed,  for  the  purchase-money. 
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THIS  is  an  action  in  equity,  and  was  tried  by  the 
court,  without  a  jury. 

The  following  facts  were  found  by  the  court : 

1st.  That  Abner  W.  Camp,  late  of  the  town  of  Dun- 
kirk, died  the  owner'  in  fee  simple  of  the  lands  and 
premises  described  in  the  complaint.  That  he  left  a  last 
will  and  testament,  which  has  been  duly  admitted  to 
probate,  by  and  before  the  surrogate  of  Chautauqua 
county.  That  in  and  by  such  last  will  and  testament, 
he  devised  the  use  of  all  his  property,  including  such 
premises,  to  the  plaintiff,  a  brother  of  the  testator,  for 
and  during  his  natural  life,  and  the  remainder  over  to 
Catharine  Camp,  the  daughter  of  the  plaintiff.  That 
at  the  time  of  the  death  of  said  Abner  W.  Camp,  the 
said  Catharine  was  unmarried,  and  was  a  member  of  the 
plaintiff's  family,  and  was  provided  for  by  him. 

2d.  That  on  the  7th  day  of  January,  1866,  Roxanna 
Camp  was  the  wife  of  the  plaintiff,  and  a  lunatic  ;  that 
the  plaintiff  lived  on  said  premises ;  and  the  said  Rox- 
anna his  wife,  and  the  said  Catharine  his  daughter, 
lived  on  said  premises,  as  members  of  the  plaintiff's 
family,  both  of  them  supported  arid  maintained  by  him. 

3d.  That  on  the  day  last  named,  the  plaintiff,  by  deed 
containing  no  covenants,  expressing  on  its  face  a  con- 
sideration of  $500,  and  therein  acknowledged  to  be  re- 
ceived and  paid,  released  and  conveyed  to  his  daughter 
Catharine  all  his  interest  and  estate  of,  in  and  to  said 
premises.  That  in  fact  the  said  $500  was  not  paid,  and 
was  never  agreed  to  be  paid,  by  said  grantee.  That  at 
the  time  of  receiving  the  said  deed,  and  as  a  considera- 
tion for  the  making  and  delivering  of  the  same  by  the 
plaintiff,  the  said  Catharine  promised  and  agreed  to  and 
with  the  plaintiff,  by  parol,  and  not  in  writing,  that  she 
would  clothe,  care  for,  support  and  maintain  the  said 
Roxanna  Camp  during  the  remainder  of  her  natural 
life  ;  but  such  contract  contained  no  provision  as  to  the 
place  where  such  support  should  be  given.  But  it  was 
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understood  and  agreed  that  it  should  be  in  the  family, 
and  under  the  supervision  of  the  said  Catharine.  That 
at  that  time  it  was  contemplated  that  the  said  Catharine 
would  very  soon  thereafter  intermarry  with  the  defen- 
dant Charles  C.  Gifford ;  and  they  did,  within  a  few 
days  thereafter,  in  fact  intermarry. 

4th.  That  the  said  Catharine  died  intestate  in  March, 
1868,  leaving  her  surviving,  the  defendant  Chas.  C.  Gif- 
ford, her  husband,  and  the  defendant  Chas.  H.  Gifford, 
her  son  and  only  heir  at  law. 

That  during  her  lifetime,  the  said  Catharine,  after  her 
marriage,  lived  and  resided  on  said  premises,  and  in  all 
respects,  as  provided  in  and  by  her  agreement,  clothed, 
cared  and  provided  for,  and  maintained  the  said  Rox- 
anna  in  her  family,  on  said  premises.  That  the  said 
Catharine  died  the  owner  of  said  premises,  never  hav- 
ing, in  anywise,  in  cumbered  the  same. 

That  after  the  death  of  said  Catharine,  and  up  to  a 
short  time  prior  to  the  commencement  of  this  suit,  the 
defendant  Charles  C.  Gifford  supported  and  maintained 
the  said  Roxanna,  and  since  that  time  the  plaintiff  has 
provided  the  means  for  her  support. 

That,  as  matter  of  fact,  the  defendant  Charles  C. 
Gifford  is  the  administrator  of  the  estate  of  the  said 
Catharine ;  but  out  of  what  moneys,  or  in  what  capa- 
city, he  has  provided  for  the  support  of  said  Roxanua 
does  not  appear  from  the  evidence. 

That  it  does  appear  that  the  plaintiff,  in  virtue  of  his 
marital  relations  with  the  said  Roxanna,  is  under  a 
legal  obligation  to  provide  for  her  support  and  main- 
tenance. 

5th.  That  in  and  by  the  last  will  and  testament  of  the 
said  Abner  W.  Camp,  deceased,  he  appointed  the  plain- 
tiff sole  executor  of  such  will ;  and  the  latter  took  out 
letters  testamentary,  and  entered  upon  the  discharge  of 
his  duties  as  executor.  That  in  the  autumn  of  1870, 
many  questions  arose  and  controversies  existed  between 
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the  plaintiff  as  executor  and  in  his  own  right,  on  the  one 
side,  and  the  defendant  Charles  C.  Gifford  as  adminis- 
trator, and  the  defendant  Charles  H.  Gifford,  on  the 
other,  as  to  their  respective  rights  and  interests  in  the 
estate  of  the  said  Abner  W.  Camp,  and  as  to  the  extent 
of  such  estate,  and  the  amount  of  assets  in  the  hands 
of  the  plaintiff  as  executor,  unaccounted  for,  and  as  to 
the  state  of  his  accounts,  and  whether  or  not  there  was 
a  deficiency  of  assets  to  pay  the  debts  and  obligations 
of  the  said  testator,  and  whether  or  not,  to  meet  such 
deficiency,  a  resort  would  have  to  be  made  to  the  prem- 
ises described  in  the  complaint.  That  proceedings  were 
then  pending  in  the  surrogate's  court,  in  and  for  the 
county  of  Chautauqua,  for  the  final  settlement  of  the 
accounts  of  the  said  executor  ;  and  to  oppose  such  ac- 
counting, and  to  protect  their. own  rights  and  interests, 
both  of  the  defendants  had  appeared,  Charles  C.  Gif- 
ford as  administrator,  &c.,  and  Charles  H.  Gifford  by 
his  guardian  ad  litem.  That  all  controversies  of  the 
nature  and  character  above  stated  were  compromised 
and  settled. 

That  at  the  same  time,  negotiations  were  had  between 
the  plaintiff  in  his  own  interest  and  in  his  individual 
capacity,  and  the  defendant  Charles  C.  Gifford,  of  and 
concerning  the  support  and  maintenance  of  the  said 
Roxanna  ;  and  the  instrument  ia  writing  dated  Decem- 
ber 22,  1870,  and  signed  and  sealed  by  the  defendant 
Charles  C.  Gifford,  contains  the  terms  of  such  agreement, 
and  was  delivered  to  the  plaintiff  as  a  complete  and  ex- 
ecuted agreement,  and  he  took  the  same  into  his  posses- 
sion and  keeping,  and  produced  the  same  on  the  trial  of 
this  action,  upon  the  call  of  the  defendants. 

6th.  That  the  plaintiff  has  never  prosecuted  any  action 
against  the  defendant,  as  such  administrator,  for  the 
non-performance  of  the  agreement  of  the  said  Catharine, 
deceased,  to  provide  for,  support  and  mantain  the  said 
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Roxanna  ;  nor  any  action  against  the  said  Giffdrd  indi- 
vidually, for  the  non- performance  of  that  agreement. 

Mr.  Morris,  for  the  plaintiff. 

Mr.  Holt,  for  the  defendant  C.  C.  Gifford. 

Mr.  Edwards,  for  the  defendant  C.  H.  Gifford. 

BARKER,  J.  The  fundamental  legal  proposition  pre- 
sented upon  the  foregoing  facts  is  —  did  the  plaintiff 
have  and  retain  a  lien,  in  equity,  upon  the  premises 
conveyed  by  him  to  his  daughter,  as  a  security  for  the 
performance  of  her  promise  to  support  and  maintain  her 
mother,  the  wife  of  the  plaintiff,  during  her  natural  life? 
The  only  consideration  for  the  deed  was  such  promise. 
No  money  consideration  was  stipulated  for,  by  the  terms 
of  the  bargain  and  sale. 

The  plaintiff's  whole  case  rests  upon  the  truth  of  this 
proposition.  If  the  same  cannot  be  affirmed  as  being 
the  law  in  this  state,  then  he  has  failed  to  show  a  case 
for  the  relief  sought. 

The  English  chancery  doctrine  of  the  vendor's  equity 
lien  for  unpaid  purchase-money,  when  he  has  made  an 
absolute  conveyance  of  the  land,  has  been  adopted  in 
this  state  and  in  some  o^  the  other  states,  with  qualifica- 
tions and  modifications.  In  some  of  the  states  the  rule 
h;is  been  wholly  repudiated  and  condemned,  and  has  no 
existence  in  their  equity  courts. 

As  between  the  original  parties,  where  the  considera- 
tion for  the  sale  was  money  to  be  paid,  and  the  whole 
or  ;uiy  part  of  the  same  remains  unpaid,  then  the  pre- 
sumption is,  the  lien  exists,  and  it  is  incumbent  on  those 
who  deny  the  existence  of  the  lien  to  prove  that  the  ven- 
dor has  relinquished  it,  (4  Kent's  Com.,  152.  Garson 
v.  Green,  1  John.  Ch.,  308.  Story's  Equity,  §§  1217 
to  1228.  Ftxfi  v.  ITowland,  \  Paige,  20.) 
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In  many  other  cases  the  doctrine  is  upheld  and  ap- 
plied. 

Does  the  case  made  by  the  plaintiff  come  within  the 
rule  thus  established  ?  I  think  it  does  not ;  and  it  is  so 
held  by  every  English  and  American  case  on  that  sub- 
ject reported,  and  by  the  leading  elementary  writers  of 
both  countries. 

It  is  worthy  of  note  that  the  elementary  writers,  Kent, 
Story  and  Sugden,  while  writing  upon  this  topic,  use 
the  phrase,  "unpaid  purchase-money,"  in  its  most 
literal  sense  and  meaning  —  as  applicable  to  cases  where 
the  vendee  has  promised  to  pay  the  consideration  in 
money. 

Where  the  vendee  has  undertaken  to  do  and  perform 
a  collateral  thing  in  consideration  of  the  conveyance  of 
the  land  to  him,  such  promise  is  regarded  as  payment  of 
the  price  of  the  land,  and  there  is  no  lien.  Whether  or 
not,  in  such  a  case,  the  vendor  can  have  or  demand 
money  from  the  vendee  is  uncertain  and  contingent,  and 
may  never  happen,  and  if  it  shall,  it  is  uncertain  when, 
or  in  what  amount.  The  right  to  demand  money  can 
only  arise  upon  non-performance  of  the  agreement  of 
the  vendee  to  do  a  particular  thing.  Chancellor  Kent, 
in  his  Commentaries,  says  the  lien  is  not  reserved,  where 
the  object  of  the  sale  was  not  money,  but  some  collateral 
benefit.  (See  supra.) 

Story  says,  the  lien  ceases,  by  the  Roman  law,  where 
anything  is  taken  in  satisfaction  of  the  price,  although 
the  payment  had  not  been  positively  made.  (See  §  1223.) 

In  MacJcreth  v.  Symmons,  (15  Vesey,  329,)  an  import- 
ant and  leading  English  case,  on  this  subject,  Lord 
Eldon  holds  that  if  the  vendor  has  taken  the  promise  of 
the  vendee  to  do  more  than  to  pay  money,  the  lien  is 
relinquished. 

In  Colt  v.  Fougera,  (36  Barb.,  195,)  the  court,  in  its 
opinion,  states  and  affirms  propositions  similar  to  those 
contained  in  the  foregoing  authorities. 
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In  Hare  v.  Van  Duesen,  (32  Barb.,  92,)  the  question 
Tip  and  discussed  was,  when  the  lien  was  waived.  The 
learned  judge  stated  two  classes  of  cases,  where  it  would 
not  continue.  One,  where  the  parties  have  agreed  to 
substitute  something  else  for  the  unpaid  purchase- 
money —  as  the  covenant  or  obligation  of  the  vender  to 
do  some  collateral  act.  And  also  where,  at  the  time  of 
the  conveyance,  the  transaction  is  so  far  complete  that 
no  present  debt  or  obligation  is  owing  by  the  vendee  to 
the  vendor. 

I  concur  in  both  of  these  propositions,  as  being  the 
result  of  the  adjudications  in  this  and  the  other  states 
where  the  general  rule  prevails. 

The  editors  of,  and  commentators  upon,  Leading  Cases 
in  Equity,  have  given  these  questions  much  considera- 
tion, and  fully  sustain  the  rule  which  I  follow  in  dis- 
posing of  this  case.  (Lead.  Cases  in  Eq.,  vol.  6,  p.  248. 
See  also  McKillip  v.  McKillip,  8  Barb.,  552.) 

In  Brawley  v.  Catron,  (8  Leigh,  522,)  it  was  held  in 
Virginia,  that  the  lien  would  not  be  sustained  as  a 
security  for  unliquidated  and  uncertain  damages,  and 
does  not  exist  in  a  case  where  the  consideration  for 
the  conveyance  of  the  land  is  an  engagement  by  the 
vendee  to  support  the  vendor  during  life. 

The  daughter  of  the  plaintiff  did  not  agree  to  pay 
money  to  him  for  the  deed.  Her  sole  promise  was  to 
support  her  mother.  It  was  to  do  a  certain  thing  as  the 
sole  consideration  for  the  conveyance.  It  would  be 
most  unreasonable  to  say,  with  such  an  agreement  on 
her  part,  that  the  parties  intended  that  the  vendor 
should  have  a  lien  on  the  land  ;  that  she  did  not  ac- 
quire all  the  vendor's  interest  in  the  land  ;  and  that  she 
could  not  convey  a  full  and  complete  title  to  a  pur- 
chaser, so  long  as  her  mother  lived,  although  she  should 
fully  perform,  day  by  day,  her  promise  to  provide  for 
IHT.  The  transaction  was  a  mere  family  arrangement, 
being  wholly  devoid  of  those  elements  essential  to  up- 
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hold  a  lien,  in  the  nature  of  a  mortgage,  which  can  be 
enforced  by  proceedings  in  rem. 

Having  reached  this  conclusion,  I  shall  not  consider 
any  of  the  other  propositions  presented  by  the  defen- 
dants, in  avoidance  of  the  plaintiff's  right  to  the  relief 
asked  for.  I  put  my  adjudication  upon  the  single  legal 
proposition  stated  and  considered. 

I  have  intended  to  pass  upon  every  question  of  fact 
raised  by  the  evidence,  except  the  one,  whether  Camp 
specifically  relinquished,  at  the  time  of  the  settlement, 
any  lien  he  might  have  on  the  house  and  lot.  That,  I 
deem  wholly  unnecessary  to  pass  upon,  after  holding 
that  there  never  was  a  lien. 

The  plaintiff's  complaint  is  dismissed,  upon  the  merits, 
with  costs. 

Complaint  dismissed. 

[CHATJTAUQUA  SPECIAL  TERM,  January,  1874.    Barker,  Justice.] 


CHASE  vs.  MISEE. 

When,  upon  appeal  to  the  General  Term,  a  judgment  of  a  county  court  is 
reversed,  and  a  new  trial  ordered,  "  without  costs  on  the  appeal  to  either 
party,"  the  clerk  has  no  power  or  authority  to  tax  the  costs  of  appeal  and 
enter  the  same  in  the  judgment  of  reversal. 

If  it  appears,  in  such  a  case,  that  in  the  county  court  affidavits  tending  to 
show  that  injustice  was  done  to  the  defendant,  by  the  judgment  of  the  jus- 
tice, were  read  and  passed  upon  ;  and  that  the  court  refused  a  new  trial  in 
the  exercise  of  its  discretion,  the  General  Term,  on  appeal  from  the  county 
court,  lias  no  power  to  award  a  new  trial. 

But  if  the  county  court  omitted  to  pass  upon  the  affidavits,  on  the  ground  that 
it  had  no  power,  then  the  General  Term  may,  on  appeal,  reverse  such  holding. 

Where  it  does  not  appear  that  the  county  court  did  act,  one  way  or  the  other, 
upon  the  affidavits,  the  question  as  to  the  power  of  the  General  Term  to 
make  an  order  granting  a  new  trial  "  without  costs  of  the  appeal  to  either 
party"  cannot  properly  be  passed  upon  on  a  motion  to  compel  the  clerk  to 
tax  the  defendant's  costs  of  appeal,  and  enter  the  same  in  the  judgment,  nl 
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MOTION  by  the  defendant  to  compel  the  clerk  to 
tax  defendant's  costs  of  appeal  from  the  county 
court  to  General  Term,  and  from  a  justice's  court  to  the 
county  court  of  Jefferson  county. 

The  plaintiff  recovered,  before  a  justice  of  the  peace 
of  Jefferson  county,  a  judgment  for  $23,  damages  and 
costs.  The  defendant  appealed  to  the  county  court,  on 
questions  of  law  only,  and  also  asked  for  a,  new  trial  on 
the  ground  that  it  was  taken  by  default,  and  that  mani- 
fest injustice  was  done  to  the  defendant  by  the  judg- 
ment. Affidavits  tending  to  excuse  the  default,  and  to 
show  that  injustice  was  done  to  the  defendant  by  the 
judgment,  were  read  in  the  county  court.  The  judg- 
ment was  affirmed  by  the  county  court,  and  the  defen- 
dant appealed  to  the  General  Term  of  this  court,  and 
an  order  was  made  reversing  the  county  court  judg- 
ment, and  the  justice's  judgment,  and  ordering  a  new 
trial  before  the  same  or  another  justice,  "without  costs 
on  the  appeal  to  either  party." 

The  defendant  thereupon  made  out  a  bill  of  costs, 
and  asked  the  clerk  to  tax  and  enter  the  same  in  the 
judgment  of  reversal.  The  clerk  refused,  and  this  mo- 
tion is  to  compel  such  taxation  and  award  of  costs  to 
the  defendant. 

The  papers  used  on  this  motion  do  not  show  that  the 
county  judge  passed  upon  the  affidavits  excusing  the 
default  and  showing  manifest  injustice;  nor  do  the  pa- 
pers used  before  the  General  Term  show  it. 

D.  0.  Brien,  for  the  motion. 
Chas.  D.  Wright,  opposed. 

HARDIN,  J.  It  has  been  repeatedly  held  that  the 
clerk  has  no  power  of  a  judicial  nature  which  he  can 
exercise,  and  award  costs  to  either  party.  His  duties 
are  ministerial,  and  he  must  obey  the  orders  and  direc- 
tions given  by  the  courts. 
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It  was  held  in  Chapin  v.  Churchill,  (12  How.,  367,) 
that  when  a  judgment  was  reversed  ^without  costs  to 
either  parly,'"  the  clerk  had  no  power  nor  authority  to 
enter  the  judgment  of  reversal  "with  costs"  And  it 
was  there  held  "he  should  follow  the  decision  of  the 
court." 

Since  the  decision  of  that  case,  it  was  held  in  Hees  v. 
Nellis,  (I  Tliomp.  &  C.,  118,)  that  where  a  party  was 
clearly  entitled  to  costs,  a  judgment  entered  for  costs 
would  not  be  reversed  and  set  aside,  though  the  estab- 
lished practice  would  require  the  party  to  apply  on 
motion,  for  costs.  This  last  case  is  consistent  with  Gray 
v.  Hannah,  (3  Abb.,  W.S.,  183.) 

It  is  here  insisted,  by  the  learned  counsel  for  the  de- 
fendant, that  the  General  Term  had  no  power  to  award 
a  new  trial.  If  the  papers  indicated  that  the  county 
court  passed  upon  the  affidavits,  and  refused  a  new 
trial  in  the  exercise  of  its  discretion,  the  position  would 
be  upheld  by  Wavel  v.  Wiles,  (24  N.  T.,  635.)  If,  how- 
ever, the  county  judge  omitted  to  pass  upon  the  affida- 
vits upon  the  ground  that  he  had  no  power,  then  the 
General  Term  might  reverse  such  holding.  SMITH,  J., 
in  the  case  last  cited,  says :  "If  in  this  case  the  county 
court  had  held  that  it  had  no  power  to  hear  and  de- 
cide the  question  of  error  in  fact  upon  affidavits,  it 
would  have  been  proper  for  the  Supreme  Court  to  have 
reversed  such  decision  and  remitted  the  case  to  the 
county  court  for  the  correction  of  such  error."  (See 
also  29  N.  Y.,  420  ;  45  id.,  499  ;  63  Barb.,  553,  as  to 
review  of  discretion.)  It  does  not  appear  by  the  pa- 
pers here  that  the  county  court  did  act,  one  way  or  the 
other,  upon  the  affidavits.  The  question,  therefore,  can- 
not now  properly  be  passed  upon,  as  to  the  power  of 
the  General  Term  to  make  the  order  which  it  made  in 
this  case.  That  question  will  more  appropriately  be 
considered  when  the  defendant  shall  move  to  set  aside 
that  part  of  the  decision  which  withholds  costs  from  the 
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defendant ;  or  when  be  shall  apply  to  the  General  Term 
to  modify  its  order. 

This  motion,  according  to  the  rule  laid  down  in  Cha- 
pin  v.  Churchill,  (supra,}  must  be  denied,  with  $10 
costs. 

Order  accordingly. 

[JEFFERSON  SPECIAL  TERM,  April,  1875.    Hardin,  Justice.] 


CHARLES  L.  COOTER  vs.  BRONSON  and  FRITS. 

A  warrant  issued  by  a  justice  of  the  peace,  commanding  the  arrest  of  "  Myron 
Cooler,"  on  a  criminal  charge,  affords  no  justification  to  the  officer  for  the 
arrest  and  detention  of  Charles  L.  Cooler;  especially  where  the  evidence 
tends  to  show  that  the  felony  charged  therein  was  committed  by  Myron,  and 
not  by  Charles  L. ;  and  that  there  was  no  ground  of  suspicion  against  the 
latler. 

Process  for  the  arrest  of  a  person  must  so  describe  him  that  the  officer  may 
know,  and  that  the  parly  whose  liberly  is  threatened  may  know,  whether  he 
is  bound  to  submit. 


M 


OTION  by  the  defendants  for  a  new  trial,  on  the 
minutes. 


Luddington  &  De  Camp,  for  the  plaintiff. 
8.  C.  Huntington,  for  the  defendants. 

HARDIN,  J.  It  appeared,  upon  the  trial  of  this  ac- 
tion, that  the  defendants  sought  to  justify  the  arrest 
and  imprisonment  of  the  plaintiff  upon  a  warrant  com- 
manding the  arrest  of  one  Myron  Cooter.  The  court 
held  that  the  arrest  of  the  plaintiff,  and  detention  of 
him  for  two  and  a  half  days,  upon  a  warrant,  was  not 
justified  by  the  production  of  a  warrant  commanding 
the  arrest  of  Myron  Cooter. 
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The  evidence  also  showed  that  the  complainant  and 
constable  were  notified,  at  the  time  of  the  arrest,  that 
the  plaintiff  was  innocent;  that  his  name  was  Charles; 
and  that  he  had  a  brother  who  was  named  Myron.  The 
complainant's  son,  and  the  constable,  having  left  the 
plaintiff  under  arrest,  and  in  the  county  of  Oswego, 
went  to  the  city  of  Syracuse  and  had  the  warrant  in- 
dorsed, and  then  arrested  Myron  and  compounded  the 
felony  with  him,  and  then  returned  to  the  place  where 
the  plaintiff  was  held  under  arrest,  and  caused  him  to 
be  discharged. 

The  court  held  that  the  production  of  the  warrant 
commanding  the  arrest  of  Myron  furnished  no  justifica- 
tion of  the  acts  complained  of  by  the  plaintiff.  The 
evidence  tended  to  show  that  Myron  had  committed  the 
felony  charged  in  the  warrant,  and  that  the  plaintiff 
was  totally  innocent  thereof. 

The  ruling  is  sustained  by  the  cases  decided  and  re- 
ported in  this  district.  (Miller  v.  Foley,  28  Barb.,  630. 
FarnJiam  v.  Hildreth,  32  id.,  277.  Abeel  v.  ConJiyser, 
42  How.,  252.) 

Process  for  the  arrest  of  a  person  must  so  describe 
him  that  the  officer  may  know,  and  that  the  party  w7hose 
liberty  is  threatened  may  know,  whether  he  is  bound  to 
submit.  (6  Cowen,  456*;  £  C.,  I  Wend.,  126.  4  id., 
555.) 

This  was  not  a  case  of  an  attempt  to  justify  without  a 
warrant.  There  was  no  proof  that  the  plaintiff  had 
committed  a  felony.  The  attempt  was  to  justify  the 
arrest  of  the  plaintiff  upon  a  warrant  commanding  the 
arrest  of  his  brother,  Myron  Cooter ;  and  the  jury  hav- 
ing found  that  the  plaintiff  was  not  the  person  charged 
in  the  warrant,  their  verdict  must  be  allowed  to  stand. 

There  was  no  reasonable  ground  shown  to  suspect 
Charles,  the  plaintiff,  of  the  commission  of  the  alleged 
felony.  (40  IV.  Y.,  463.)  Indeed  the  defendants  pro- 
ceeded upon  the  ground  that  Myron  was  the  offender, 
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and  they  finally  acquiesced  in  an  alleged  settlement 
with  him,  and  cannot  now  escape  the  consequences  of 
their  unlawful  arrest  of  Charles,  the  plaintiff. 

If  this  arrest  had  been  without  any  warrant,  and  proof 
given  of  the  commission  of  a  felony,  and  that  the  arrest 
was  made  in  good  faith,  with  reasonable  ground  to  believe 
the  plaintiff  the  guilty  party,  the  constable  would  have 
been  justified  completely,  upon  a  finding  of  those  facts 
by  the  jury.  But  this  was  an  attempt  to  justify  an  ar- 
rest of  the  plaintiff  upon  a  warrant  against  his  brother, 
Myron,  and  the  keeping  of  the  plaintiff  in  custody, 
while  a  further  arrest  was  being  made,  of  Myron,  and  a 
settlement  made  with  him.  It  differs  from  the  cases 
cited  by  the  learned  counsel  for  the  defendants.  (See  54 
Barb.,  490 ;  Carpenter  v.  Mills,  29  How.,  473 ;  Stewart v. 
Hawley,  21  Wend.,  552;  1  Billiard  on  Torts,  220,  &c.) 

The  damages  found  by  the  jury  are  not  excessive ; 
and  the  motion  for  a  new  trial  is  denied. 

[OSWEGO  CIRCUIT  AND  SPECIAL  TERM,  May,  1875.    Hardin,  Justice.] 


MILLER  vs.  SHALL. 

Service  of  a  notice  of  judgment,  to  limit  the  time  for  appealing,  is  complete 
when  it  is  mailed  to  the  attorneys  of  the  other  party,  properly  addressed, 
<fec. ;  whether  it  is  received  by  such  attorneys  or  not. 

An  order  and  notice  of  substitution  are  both  essential,  to  render  a  change  of 
attorneys  regular.  Notice  alone,  without  an  order  actually  obtained,  is  in- 
sufficient. 

And  unless  an  order  for  substitution  fs  obtained,  and  notice  thereof  served 
upon  the  opposite  attorney,  he  is  not  bound  to  recognize  the  person  claim- 
ing to  be  substituted,  and  may  disregard  and  return  notices  received  from 
him. 

MOTION",  by  the  plaintiff,  for  leave  to  make  a  case 
and  bill  of  exceptions,  and  to  have  the  plaintiff's 
attempt  to  appeal  declared  good  and  effectual,  and  that 
the  appeal  was  taken  in  time. 
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The  action  was  tried  in  November,  1872,  and  leave 
given  to  make  case,  &c.,  in  thirty-five  days.  No  case 
was  made  within  the  time  given  by  the  order.  Judg- 
ment was  perfected  in  favor  of  the  defendant,  and  notice 
thereof  given  January  6th,  1874,  by  serving  notice  upon 
Culver  &  Burchard,  attorneys  of  the  plaintiff,  and 
upon  S.  S.  Morgan,  Esq.,  who  had  appeared  as  counsel 
for  the  plaintiff.  The  attorneys  say,  in  their  affidavits, 
they  never  received  the  notice  of  judgment. 

A  notice  of  appeal  was  served  by  Morgan  &  Rafter, 
as  attorneys  for  plaintiff,  July  15,  1874.  The  same  was 
returned  with  a  notice  that  no  notice  of  substitution  as 
attorneys  had  been  given.  On  Nov.  10,  1874,  Morgan 
&.  Rafter  served  another  notice  of  appeal,  which  was  re- 
turned, with  notice  that  the  time  to  appeal  had  expired. 

Morgan  &  Rafter,  for  the  motion. 
A.  H.  Prescott,  opposed. 

HARDIN,  J.  It  was  held  in  Humphrey  v.  Chamber- 
lain (11  N.  Y.,  274,)  that  "the  Supreme  Court  has  not 
power  to  relieve  a  party  from  an  omission  to  appeal  to 
the  General  Term  from  a  judgment  within  the  time  pre- 
scribed by  law." 

The  notice  of  judgment  served  January  6,  1873,  had 
the  effect  to  limit  the  plaintiff's  right  to  appeal,  whether 
it  was  received  by  her  attorneys  or  not.  The  service 
was  complete  when  the  notice  was  mailed  properly 
addressed,  &c.  (Morris  v.  Morange,  17  Abb.,  86 ; 
affirmed  by  Court  of  Appeals,  see  31  How.,  639.) 

The  15th  rule  of  this  court  provides  that  an  attorney 
may  be  changed  by  the  order  of  the  court  or  a  judge 
thereof,  not  otherwise.  No  such  order  was  obtained 
prior  to  the  service  of  notice  of  appeal  by  Morgan  <Xr 
Rafter,  and  the  return  thereof  in  July,  1873,  and  so  far 
as  the  defendant  was  concerned  he  was  right  in  return- 
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ing  the  notice  of  appeal,  and  treating  Culver  &  Burch- 
ard  as  the  plaintiff's  attorneys  of  record.  (Par&er  v. 
City  of  Williamsburgh,  13  How.,  250.)  An  order,  and 
notice  of  substitution,  are  essential  to  render  the  change 
of  attorneys  regular.  BROWN,  J.,  says,  in  the  case  last 
cited,  (page  251,)  that  "without  notice,  he  could  not 
eafely  serve  his  papers  upon  the  substituted  attorney, 
and  treat  him  as  the  real  representative  of  the  party." 

There  must  be  notice  of  substitution  given,  to  render 
it  effectual.  (Bogardus  v.  Richtmeyer,  3  Abb.,  179.) 

The  plaintiff's  learned  counsel  claimed  on  the  argu- 
ment of  the  motion,  that  the  appeal  might  be  regarded 
as  a  new  action,  and  therefore  that  it  might  be  brought 
by  other  attorneys  than  those  appearing  on  the  record 
prior  to  judgment.  No  case  was  cited  supporting  the 
argument.  None  has  been  found  by  the  court,  hold- 
ing to  the  extent  of  the  argument.  But  on  the  contrary, 
HOFFMAN,  J.,  rules  the  other  way  in  Fry  v.  Bennett, 
(7  Abb.,  365.)  He  says:  "It  has  been  urged  that  an 
appeal  is  a  new  action.  With  respect,  I  regard  this 
position  as  clearly  indefensible" 

These  views  lead  to  the  conclusion  that  no  appeal  was 
regularly  taken  before  the  expiration  of  the  time  limited 
by  the  statute  within  which  an  appeal  may  be  brought. 

There  can  be  no  benefit  derived  by  the  plaintiff  in 
having  a  case  and  exceptions,  in  the  absence  of  an  ap- 
peal. The  laches  of  the  plaintiff  have  been  very  great. 

The  motion  must  be  denied,  with  $10  costs. 

[HEKKIMKR  SPECIAL  TERM,  June,  1875.    Hardin,  Justice.] 
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Though  immaterial  allegations  be  inserted  in  a  complaint,  that  is  not  a  cause 
of  demurrer;  and  they  cannot  be  stricken  out  on  a  motion  for  judgment  for 
frivolousness  of  demurrer. 

Redundant  or  impertinent  matter,  inserted  in  a  complaint,  do  not  furnish  suffi- 
cient ground  for  a  demurrer. 

A  complaint  stated,  in  effect,  that  the  plaintiff,  being  the  owner  of  a  certain 
United  States  bond,  left  it  with  B.  <fc  H.,  as  her  agents,  to  convert  the  same 
into  cash  for  her;  that  B.  &  II.  employed  the  defendant  to  accomplish  that 
object ;  that  the  defendant  sold  such  bond,  or  converted  it  into  money,  and 
instead  of  remitting  the  proceeds  to  the  plaintiff,  or  her  agents,  B.  <t  II.,  con- 
verted the  same  to  its  own  use,  by  placing  the  same  to  the  credit  of  B.  <fe  H. 
on  their  account :  Held,  on  demurrer,  that  the  complaint  contained  a  good 
cause  of  action. 

Held,  also,  that  such  diversion  of  the  bond,  or  its  proceeds,  to  the  purpose  of 
a' security,  or  application  upon  B.  &  H.'s  antecedent  debt  to  the  defendant, 
•without  the  consent  or  authority  of  the  plaintiff,  or  any  fresh  advances  made 
thereon,  did  not  constitute  the  defendant  a  holder  in  good  faith  and  for  value, 
as  against  the  plaintiff. 

Held,  further,  that  even  a  person  to  whom  B.  &  H.  had,  under  such  circum- 
stances, voluntarily  delivered  the  bond,  upon  an  antecedent  debt  of  theira, 
could  not  hold  it,  as  against  the  true  owner. 


M 


OTION  by  the  plaintiff  for  judgment,  for  frivo- 
lousness of  demurrer  to  complaint. 


A.  &.  S.  Loomis,  for  the  motion. 
Wm.  Sharp,  opposed. 

HARDIN,  J.  The  plaintiff,  by  her  complaint,  seeks  to 
recover  of  the  defendant  money  equivalent  to  the  value 
of  a  United  States  bond  which  she  left  with  Bush  & 
Hely,  to  be  sent  to  New  York  and  sold,  and  which  was 
by  them,  as  her  agents,  sent  to  the  defendant  and  sold, 
and  the  value,  $585,  received  by  it,  but  not  paid  over  to 
Bush  &  Hely,  nor  transmitted  to  them  for  the  plaintiff, 
and  not  transmitted  to  the  plaintiff,  but  kept  by  the  de- 
fendant. 

The  demurrer  is  on  the  general  ground  that  the  com- 

VOL.  LXVII.  29 
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plaint  does  not  contain  facts  sufficient  to  constitute  a 
cause  of  action. 

The  learned  counsel  for  the  defendant  insisted,  on  the 
argument,  that  immaterial  allegations  are  found  in  the 
complaint.  Assuming  that  he  is  right,  that  is  not  a 
cause  for  demurrer;  and  they  cannot  be  stricken  out, 
upon  this  motion.  Redundant  or  impertinent  matter, 
inserted  in  a  complaint,  do  not  furnish  sufficient  ground 
for  a  demurrer. 

It  was  said  in  People  v.  Mayor  &c.  of  New  York, 
(17  How.  Pr.,  56,)  that  "under  the  Code,  the  plaintiff 
may  present,  in  his  complaint,  a  mass  of  heterogeneous 
facts,  and  a  volume  of  unmeaning  words,  and  any  num- 
ber of  praj^ers  for  the  most  various  and  inconsistent 
relief,  and  none  of  these  defects  can  be  reached  by  de- 
murrer, provided  the  complaint  contains,  no  matter  in 
what  state  of  disorganization,  the  elementary  constitu- 
ents of  a  good  cause  of  action."  (See  opinion  of  SUTH- 
ERLAND, J.,  p.  62;  1  Duer,  242;  11  How.,  218.) 

The  complaint  in  this  case  states,  in  clear  terms,  that 
the  plaintiff  was  the  owner  of  the  United  States  bond, 
and  that  the  plaintiff  "caused  to  be  left  with  Bush  & 
Hely,"  the  bond  "  to  be  by  them  as  agents  or  bailees 
for  lier,  sent  to  New  York  and  sold  and  converted  into 
money  for  her;"  and  it  then  alleges  that  the  defendant 
was  the  correspondent  of  Bush  &  Hely  ;  that  the  defen- 
dant received  said  bond  from  B.  &  H.  for  collection, 
about  the  9th  of  November,  1875,  and  immediately  sold 
it,  or  converted  it  into  money,  and  instead  of  remitting 
the  sum  it  got  for  it  to  the  plaintiff  or  her  agents,  Bush 
&  Healy,  the  defendant  "  converted  the  same  to  its  own 
use  by  giving  said  Bush  and  Hely  credit  therefor  on 
their  account.'1'1  It  thus  appears  that  the  plaintiff  was 
the  owner  of  the  bond ;  that  she  left  it  with  Bush  & 
Hely  as  her  agents,  to  convert  into  cash  for  her ;  that 
they  undertook  such  agency;  that  in  complying  with 
the  plaintiff's  request  and  authority,  they  employed  the 
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defendant ;  that  the  defendant  had  the  property  of  the 
plaintiff,  or  its  proceeds,  and  has  not  paid,  lent  or  ad- 
vanced anything  upon  it,  or  for  the  plaintiff,  or  at  her 
request;  and  that  the  defendant  "gave  Bush  &  Hely 
credit  therefor  on  their  account." 

There  is  nothing  to  show  a  fresh  advance  to  Bush  & 
Hely  for  the  bond  or  its  proceeds,  and  no  consent  or 
authority  from  the  plaintiff  is  shown,  to  justify  the  ap- 
plication of  it  or  its  proceeds  upon  the  account  of  Bush 
&  Hely. 

The  allegation  of  the  complaint  that  "by  giving  said 
Bush  &  Hely  credit  therefor  on  their  account "  must  be 
held  to  mean  that  the  proceeds  were  placed  to  the  credit 
of  B.  &  H. ;  and  if  not  paid  over,  or  a  fresh  advance 
made,  the  plaintiff  would  be  entitled  to  have  and  hold 
the  specific  bond,  if  kept  by  the  defendant,  or  its  pro- 
ceeds, if  converted  or  kept  by  the  defendant.  The  same 
is  true  if  the  defendant  applied,  or  undertook  to  apply, 
the  bond  or  its  proceeds  upon  "  their  account  "  against 
Bush  &  Hely. 

The  bond  thus  diverted,  or  the  proceeds  diverted,  to 
the  purpose  of  a  security  or  application  upon  Bush  & 
Hely's  antecedent  debt  to  the  defendant,  would  not  con- 
stitute the  defendant  a  holder  in  good  faith  and  for 
value,  as  against  the  plaintiff.  (6  N.  Y.,  144.  26  id., 
450.  49  id.,  286,  291.  31  -id.,  509.  Turner  v.  Tread- 
way,  53  id.,  650.) 

Even  a  person  to  whom  Bush  &  Hely  voluntarily  de- 
livered the  bond  upon  an  antecedent  debt  of  their'  8 
could  not  hold  against  the  owner.  (58  N.  T.,  73.) 

But  the  rule  is  now  established  that  a  bona  fide  holder 
for  value,  who  has  become  such  relying  upon  the  appa- 
rent title  or  ownership  of  commercial  or  other  property, 
to  which  is  attached  a  power  of  sale  and  the  evidence 
of  title,  acquires  a  good  title  to  the  extent  of  such  fresh 
advances  and  fresh  indebtedness  incurred  upon  the 
strength  of  the  apparent  title,  (McNeil  v.  Tenth  Na- 
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tional  Bank  55  Barb.,  59,  as  modified  by  Court  of  Ap- 
peals, 46  N.  T.,  325;  49  id.,  289;  11  Wall.,  378;  48 
N.  r.,  586;  40  id.,  314;  43  How.,  360.) 

The  allegations  that  the  bond  was  delivered  to  Bush. 
&  Hely,  that  they  were  then  unsound,  and  that  they 
failed  and  assigned  on  the  13th  of  November,  are  not 
material  to  the  questions  above  stated  ;  and  the  ab- 
sence of  an  averment  that  the  defendant  knew  of  such 
insolvency,  need  not  be  considered,  here. 

We  have  thus  reached  the  conclusion  that  the  com- 
plaint contains  a  good  cause  of  action  as  stated. 

There  was  no  affidavit  of  merits  produced  upon  the 
argument  of  this  motion.  Indeed,  the  defendant's 
counsel  in  effect  stated  that  the  complaint  contained 
the  facts  upon  which  the  defendant  was  willing  to  rest 
the  question  of  its  liability.  The  motion  must  there- 
fore be  granted,  and  judgment  ordered  for  the  plaintiff, 
with  costs  of  the  action,  and  $10  costs  of  this  motion. 

Judgment  for  plaintiff. 
[AT  CHAMBERS,  LITTLE  FALLS,  February,  1876.    Hardin,  Justice.] 


HOPKINS  vs.  WARD. 

A  new  promise  is  sufficient  to  take  a  debt  away  from  the  effect  of  an  antecedent 
discharge  in  bankruptcy. 

A  complaint,  after  setting  out  a  complete  cause  of  action  upon  a  promissory 
note,  stated,  as  a  second  cause  of  action,  the  making  of  a  promissory  note  to 
the  plaintiff,  by  the  defendant,  dated  March  20,  1871,  for  $300,  for  money 
loaned,  payable  sixty  days  after  date,  with  interest,  on  which  there  was 
justly  due,  on  the  1st  of  June,  1875,  the  snm  of  £300  and  interest,  "less pay- 
ments;" that  in  consideration  thereof,  the  defendant,  on  that  day,  uncon- 
ditionally promised  the  plaintiff  to  pay  him  the  said  sum  of  $ 300,  less  a 
payment  made  May  13,  1872;  and  alleged  as  a  breach,  the  non-payment  of 
the  balance  of  said  amount.  The  defendant's  answer  contained  no  denial  of 
the  allegations  of  the  complaint,  but  set  up  his  discharge  in  bankruptcy, 
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granted  Dec.  1,  1874.     Held,  that  the  allegations  of  the  complaint,  being 

material  to  the  plaintiff's  cause  of  action,  and  not  denied  by  the  answer, 

they  must  be  taken  as  true. 
Held,  also,  that  the  new  promise,  set  forth  in  the  complaint  and  made  the 

foundation  of  the  plaintiff's  right  to  recover,  being  stated,  and  proved,  to 

have  been  made  after  the  defendant  was  discharged  in  bankruptcy,  the  right 

of  recovery  thereon  was  made  out. 
A  promise  to  pay  a  debt  barred  by  a  certificate  of  discharge  in  bankruptcy 

becomes  a  new  contract,  and  may  be  stated  as  the  foundation  of  the  action. 

MOTION  for  a  new  trial,  on  the  minutes,  after  a  trial 
before  the  court  and  a  jury. 

After  proof,  by  the  plaintiff,  of  the  balance  remaining 
unpaid  upon  the  account  set  out  in  the  complaint,  and 
by  the  defendant,  of  his  discharge  in  bankruptcy,  the 
court,  upon  the  plaintiff's  motion,  directed  a  verdict  for 
the  plaintiff  for  said  balance,  $239.94,  April  26,  1876. 
The  defendant  claimed  to  have  the  burden  of  proof,  and 
the  claim  was  allowed  to  him. 

After  the  verdict  for  the  plaintiff  was  directed,  the 
defendant  made  a  motion  for  a  new  trial,  upon  the 
minutes.  After  argument  of  that  motion,  the  court  re- 
served its  decision. 

Chas.  J.  Everett,  for  the  plaintiff. 
E.  E.  Sheldon,  for  the  defendant. 

HAKDIN,  J.  The  complaint  sets  out  a  complete  cause 
of  action,  upon  a  promissory  note,  and  gives  a  copy  of 
the  note.  The  complaint  then,  secondly,  states  that  in 
June,  1875,  the  plaintiff  was  the  owner  and  holder  of  a 
promissory  note,  dated  March  20,  1871,  for  $300,  made 
and  executed  by  the  defendant,  "  the  consideration  of 
which  was  $300  loaned  and  advanced  by  sai<^.  plaintiff  to 
said  defendant  at  that  time,  and  by  which  the  said  de- 
fendant promised  to  pay,  sixty  days  after  date,  the  said 
sum  of  $300  and  interest,  on  which  there  was  due  and 
owing,  on  the  said  1st  day  of  June,  1875,  the  sum  of 
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$300  and  interest,"  less  payments;  and  "the  said  de- 
fendant, being  so  indebted  to  the  said  plaintiff,  as  afore- 
said, and  in  consideration  thereof,  then  and  there 
uiK-onditionally  undertook  and  promised  the  said 
plaintiff  to  pay  him  the  said  sum  of  $300,  less  a  pay- 
ment made  May  13,  1872."  And  it  also  avers  that  "the 
defendant  neglects  and  refuses  to  pay  the  balance  of 
said  amount,  and  there  is  justly  due  thereon  the  said 
sum  of  $300  and  interest,  less  the  payments." 

The  defendant's  answer  contains  no  denial  of  the  com- 
plaint, but  it  does  contain  an  averment  of  a  discharge 
in  bankruptcy,  granted  Dec.  1, 1874  ;  and  that  discharge 
was  proven  by  the  defendant. 

It  will  be  observed  that  the  new  promise  is  averred  to 
have  been  made  after  the  discharge,  to  wit,  June  1,  1875. 

It  is  conceded  that  a  new  promise  is  sufficient  to  take 
a  debt  away  from  the  effect  of  an  antecedent  discharge 
in  bankruptcy.  (5  Duer,  299.) 

It  is  provided  by  section  168  of  the  Code  that  "Every 
material  allegation  of  the  complaint  not  controverted  by 
the  answer  *  *  shall,  for  the  purposes  of  the  action, 
be  taken  as  true"  The  loan  of  the  money  is  admitted ; 
the  giving  of  the  note  as  the  evidence  thereof  ;  the  non- 
payment ;  that  there  is  a  balance  justly  due  thereon  to 
the  plaintiff  from  the  defendant ;  and  that  a  promise  to 
pay  said  loan  was  made  June  1,  1875,  are  averred  ;  and 
there  is  no  denial  of  these  averments.  And  if  they  are 
material  to  the  plaintiff's  cause  of  action,  they  must  be 
taken  as  true. 

It  has  been  held,  since  the  Code,  that  an  action  may 
be  brought  on  the  old  demand,  when  the  statute  of  lim- 
itations has  run,  and  if  the  defence  be  interposed,  the 
new  promise  may  be  given  in  evidence,  to  take  the  debt 
out  of  the  statute.  (Philips  v.  Peters,  21  Barb.,  351.) 
And  the  same  doctrine  is  stated  in  Esselstyn  v.  Weeks, 
(12  N.  Y.,  635.)  See,  also,  3  Wend.,  139,  189;  8  N. 
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But  a  promise  to  pay  a  debt  barred  by  a  certificate  of 
discharge  in  bankruptcy  becomes  a  new  contract,  and 
may  be  stated  as  the  foundation  of  the  action.  (Henry 
v.  Root,  33  N.  F.,  537,  and  cases  cited.)  Lord  Mans- 
field says  :  "Where  there  has  been  a  new  promise,  after 
the  discharge,  the  bankrupt  is  liable  on  a  new  contract." 
(Doug.,  492.)  Arid  in  Trueman  v.  Fenton  (Cowp.,  544,) 
it  is  called  "a  new  undertaking  and  agreement."  In 
Stearns  v.  Tappin  (5  Duer,  295,)  OAKLEY,  J.,  says  the 
same. 

The  new  promise  was  stated  in  the  complaint.  It  was 
made  the  foundation  of  the  plaintiff's  right  to  recover; 
and  as  it  was  stated  to  have  been  made  after  the  defen- 
dant was  discharged  in  bankruptcy,  as  he  proves,  the 
right  of  recovery  was  made  out. 

The  defendant,  by  his  answer  and  proof,  supplied  the 
fact  which  rendered  the  allegation  of  the  new  promise 
of  the  defendant  a  material  fact ;  and  as  the  defendant 
did  not  deny  the  new  promise,  he  must  abide  the  effect 
of  it  upon  his  loan  of  money  from  the  plaintiff.  If  the 
defendant  had  made  a  denial  of  the  new  promise,  in  his 
answer,  he  would  have  driven  the  plaintiff  to  the  proof 
of  the  promise. 

Upon  the  facts  alleged  and  proven,  it  is  equitable  and 
just  that  "the  balance  admitted  to  be  justly  due  from 
the  defendant"  should  be  paid. 

For  the  reasons  above  stated,  the  motion  for  a  new 
trial,  on  the  minutes  must  be  denied,  with  $10  costs. 

Motion  denied. 
[HERIMER  Cincurr  AND  SPECIAL  TERM,  April,  1876.    Hardin,  Justice.] 
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In  the  matter  of  the  appeal  of  ALBERTUS  LEWIS  vs. 
THE  CITY  OF  UTICA. 

A  party,  by  assenting  to  proceedings,  aiding  them,  and  approving  them,  until 
others  act  upon  his  assent  and  approval,  contributes  to  the  creation  of  an 
estofipd  against  himself,  which  binds  him. 

Proceedings  taken  for  the  opening  of  a  new  street  in  a  city,  up  to  the  time  of 
the  first  meeting  of  the  commissioners,  were  had  with  the  implied  assent  and 
approval  of  the  appellant.  He  appeared  at  that  meeting,  and  stated  that 
he  was  an  owner  of  land  to  be  taken,  and  consented  and  desired  that  the 
street  should  be  opened,  "and  in  that  way  was  a  petitioner."  He  made  no 
objection  to  the  proceedings,  until  after  the  report  of  the  commissioners  waa 
filed  and  he  was  informed  of  their  conclusion.  Held,  that  lie  could  not  be 
heard  to  raise  technical  objections  to  the  proceedings  he  had  thus  promoted, 
assented  to,  and  co-operated  in  until  after  a  report  therein  was  made  which 
was  a  surprise  upon  him  in  respect  to  the  amount  of  the  assessment.  His 
appeal  was  therefore  dismissed. 

In  such  a  case,  the  maxim  that  "  he  who  will  not  speak  when  he  should,  shall 
not  speak  when  he  would "  applies. 

PROCEEDINGS  to  open  a  new  street,  500  feet  from 
Mohawk  street  in  the  city  of  Ulica.  Commission- 
ers were  appointed  by  the  receiver's  court  of  the 
city  of  Utica,  March  10,  1875,  and  an  appeal  taken  by 
Albertus  Lewis.  It  came  on  to  be  heard  at  the  Lewis 
Special  Term,  and  as  there  were  disputed  questions  of 
fact,  an  order  appointing  H.  C.  Miller,  Esq., -referee,  to 
take  and  report  evidence,  and  his  conclusions  on  the 
facts,  was  made.  His  report  is  now  brought  before  the 
court,  together  with  the  original  papers  of  the  appeal. 

J.  M.  Lindsley,  for  the  appellant. 

0.  A.  Wliite  and  J.  D.  Kernan,  for  the  city. 

HARDIN,  J.  Section  90  of  the  charter  of  the  city  of 
Utica  provides  that  "the  qualification  of  the  commis- 
sioners appointed  under  this  section  shall  not  be  ques- 
tioned by  any  person  interested,  except  such  as  shall 
have  appeared  at  the  time  of  their  appointment  and 
specified  their  objections  in  writing  to  the  court."  The 
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objection  of  the  appellant,  that  the  papers  used  before 
the  recorder  did  not  show  that  the  commissioners  were 
freeholders,  &c.,  must  be  overruled.  It  appears  by  the 
report  of  the  referee  that  the  commissioners  were  free- 
holders, &c.,  and  therefore  there  is  no  force  in  the  ob- 
jection. 

Section  94  of  the  charter  provides  that  "the  only 
grounds  of  appeal  shall  be  a  want  of  conformity  of  the 
proceedings  to  the  provisions  of  this  act ;  the  propriety 
or  utility  of  the  improvement,  or  the  equity  of  the 
award  for  damages  or  the  assessment  shall  not  be  ques- 
tioned on  sucli  appeal."  The  objection  of  the  appellant 
to  the  expenses  for  printing,  and  to  the  commissioners' 
fees,  or  surveyors'  fees,  and  serving  notices,  must  like- 
wise be  overruled,  in  obedience  to  the  language  just 
quoted  from  §  94  of  the  charter ;  notwithstanding  the 
quotation  in  the  appellant's  brief  from  page  462  of 
Cooley  on  Taxation. 

The  petition  upon  which  the  proceedings  were  founded 
was  signed  by  Pheba  C.  Lewis,  the  mother  of  the  ap- 
pellant ;  and  Ransom  Lewis,  his  father,  aided  in  getting 
up  the  petition  therefor.  They  both  resided  on  the 
premises  affected,  and  Albertus  Lewis,  their  son,  re- 
sided with  them  ;  and  the  referee  finds  that  the  subse- 
quent "proceedings  had  thereon,  up  to  the  time  of  the 
first  meeting  of  the  commissioners,  were  had  with  his 
implied  assent  and  approval."  The  referee  also  finds 
that  "at  the  first  meeting  of  said  commissioners  for  the 
purpose  of  taking  evidence,  said  Albertus  Lewis  ap- 
peared with  others  interested  therein.  That  he  stated 
that  he  was  an  owner  of  land  to  be  taken.  *  *  He  had 
met  with  them  and  consented  and  desired  the  said  street 
should  be  opened,  and  in  that  way  was  a  petitioner." 

The  referee  finds  "that  said  Albertus  Lewis  made  no 
objection  to  said  proceedings  until  after  the  report  of 
the  commissioners  was  filed  and  he  was  informed  of 
their  conclusion." 
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It  is  a  familiar  rule,  that  he  who  will  not  speak  when 
he  should,  shall  not  speak  when  he  would.  A  party, 
by  assenting  to  proceedings,  aiding  them,  and  approv- 
ing them,  until  others  act  upon  his  assent  and  approval, 
contributes  to  the  creation  of  an  estoppel  against  him- 
self which  binds  him. 

It  has  been  repeatedly  held  that  a  party  may  waive  a 
statutory  and  even  a  constitutional  provision  in  his 
favor.  (Embury  v.  Conner,  3  2V.  F.,  511.  8  Bosw.> 
103.  Houston  v.  Wheeler,  52  N.  F.,  641.  Pliyfe  v. 
JEimer,  45  id.,  102.  38  How.,  308.) 

These  principles  applied  to  the  facts  found  by  the 
referee  lead  to  the  conclusion  that  Albertus  Lewis  can- 
not be  heard  to  raise  technical  objections  to  the  pro- 
ceedings he  has  promoted,  assented  to  and  co-operated 
in,  until  after  a  report  therein  was  made  which  was  a 
surprise  to  him  as  to  the  amount  of  the  assessment  of 
lands,  to  protect  which  he  appeared  in  the  proceedings. 

The  appeal  must  be  dismissed,  with  costs.  (§  94  of 
Charter.'] 

[HKBKIMKR  SPECIAL  TERM,  April,  1876.    Hardin,  Justice.] 


JOHN  W.  BARKER,  President,  &c.,  vs.  CORNELIA 
BURTON,  impleaded  with  H.  B.  Burton. 

In  an  action  to  foreclose  a  mortgage  executed  after  the  marriage  of  the  mort- 
gagor, but  not  given  for  the  purchase-money  nor  executed  by  the  wife,  the 
latter  is  not  a  necessary  party ;  and  if  she  does  not  appear,  the  judgment 
properly  allowable  will  not  nffect  her  prior  and  superior  interest  in  the 
premises. 

And  if,  after  being  served  with  the  notice  specified  in  §  131  of  the  Code,  and 
subsequently  with  a  stipulation  that  nothing  in  the  judgment  shall  affect  her 
claim  to  dower,  the  wife  appears,  and  sets  up  the  defence  that  she  is  not  a 
necessary  party,  neither  party  will  be  entitled  to  costs,  as  against  the  other ; 
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the  plaintiff  having  unnecessarily  made  her  a  party,  and  she   having  un- 
necessarily defended. 

Under  the  Code  of  Remedial  Justice  an  extra  allowance  may  be  made  to  the 
plaintiff,  in  a  judgment  of  foreclosure. 

T  l^HIS  was  an  action  to  foreclose  a  mortgage  which 
JL  was  not  executed  by  the  wife  of  the  mortgagor, 
and  was  not  given  for  purchase-money.  It  was  exe- 
cuted after  marriage.  Defence  by  wife  that  she  was 
not  a  necessary  part}7,  &c.  She  was  served  with  the 
summons,  and  a  notice  that  no  personal  claim  was  made 
against  her.  On  the  14th  of  December,  1876,  she  was 
served  by  the  plaintiff  with  a  stipulation  that  nothing 
in  the  judgment  should  affect  her  claim  to  dower. 

Green  &  ComstocTc,  for  the  plaintiff. 

D.  BooTcstaver  and  L.  R.  Morgan,  for  wife. 

HARDIN,  J.  The  wife  was  not  a  necessary  party  to 
the  foreclosure  of  this  mortgage.  If  she  had  not  ap- 
peared, the  judgment  properly  allowable  would  not  affect 
her  prior  and  superior  interest  in  the  premises.  (Corn- 
ing v.  Smith,  6  N.  F.,  82.  Lewis  v.  'Smith,  9  id.,  517. 
Merchants'  Bank  v.  Thomson,  55  id.,  7.  Crary  on 
Spe.  Proceed.,  280.  1  Wait's  Prac.,  129,  134.) 

Section  131  of  the  Code  provides  for  service  of  notice 
that  no  personal  claim  is  made.  That  notice  was  served, 
and  subsequently  a  stipulation  given.  Certainly  the 
defendant  would  not  have  suffered  if  she  had  omit- 
ted to  defend,  when  she  could  not  have  been  harmed  by 
any  judgment  the  plaintiff  could  or  proposed  to  take 
against  her. 

That  section  provides  that  after  such  notice  is  given, 
the  party  who  unreasonably  defends  may  be  charged 
with  costs. 

What  reasonable  ground  has  the  defendant  for  de- 
fending, in  such  a  case?  Because  the  plaintiff  unneces- 
sarily made  her  a  party,  he  ought  not  to  have  costs 
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against  her ;  and  because  she  unnecessarily  defended  she 
isnot  entitled,  as  a  matter  of  right  or  within  the  prin- 
ciples which  govern  a  reasonable  discretion,  entitled 
to  costs. 

Judgment  will  therefore  be  entered  without  costs 
either  to  the  plaintiff  against  her,  or  to  the  defendant 
against  the  plaintiff. 

Had  the  plaintiff  applied  for  judgment  under  the  Code 
of  1848,  he  would  not  be  entitled  to  an  extra  allowance, 
without  a  separate  order ;  but  this  application  was  un- 
der the  Code  of  Remedial  Justice,  which  provides  for 
such  an  allowance  in  the  judgment  asked  for. 

The  plaintiff  may  have  an  order  clause  for  two  per  cent. 

Ordered  accordingly. 
[ONONDAGA  SPECIAL  TERM,  May,  1877.    Hardin,  Justice.] 


CORNELIA  DECKER  vs.  JOHN  H.  WATERMAN  and  others. 

By  the  terms  of  a  will,  property  which  had  been  the  subject  of  previous  gifts 
was,  in  legal  effect,  given,  by  specific  bequests,  to  such  prior  donees.  Held^ 
that  this  amounted  to  a  full  and  complete  confirmation  of  such  donations. 

A  testatrix,  by  her  will,  gave  and  bequeathed  to  M.  W.  and  C.  D.  and  their 
heirs,  all  the  property  "left"  by  her  at  the  time  of  her  death,  to  be  equally 
divided  between  them,  share  alike;  and  directed  as  follows:  "All  property 
or  valuable  things  heretofore  disposed  of,  or  given  away,  by  me,  shall  not  be 
taken  into  the  account,  in  making  said  division."  Held,  that  a  clear  inten- 
tion was  manifested  by  the  testatrix  that  all  previous  gifts  and  presents  by 
her  made  should  stand  ratified  and  confirmed ;  and  hence,  that  property 
previously  disposed  of  by  gift  and  the  possession  delivered,  was  not  embraced 
in  the  bequest. 

Held,  also,  that  a  person  claiming  under  the  will,  as  devisee,  could  not  question, 
its  validity.  And  that  this  court  could  not  inquire  into  the  circumstances 
under  which  the  will  was  executed,  after  it  had  been  admitted  to  probate  by 
a  tribunal  having  competent  jurisdiction. 

Held,  further,  that  if,  in  any  proceeding,  the  previous  gifts  of  the  testatrix 
should  be  held  invalid,  then,  as  to  the  property  given,  and  the  avails  thereof, 
the  testatrix  died  intestate,  and  a  devisee  would  not  be  benefited  by  setting 
the  gifts  aside. 
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The  fact  that  the  relation  of  principal  and  agent  exists,  does  not  prevent  the 
principal  from  making  a  voluntary  donation  to  his  agent.  Such  a  donation 
is  not  absolutely  prohibited  by  the  rules  of  law. 

But  when  it  is  established  tlwtteuch  a  relation  exists  between  the  donor  and 
donee,  before  the  validity  of  tm  gift  will  be  upheld  it  must  be  made  to  ap 

.  pear  that  the  transaction  was  unaffected  by  fraud,  either  actual  or  construc- 
tive. The  burden  of  proof  rests  on  the  donee,  to  establish  its  perfect  fairness 
and  propriety. 

What  is  sufficient  and  satisfactory  proof,  on  which  to  declare  a  gift  from  a 
principal  to  her  agent  valid,  and  free  from  the  taint  of  fraud  or  undue 
influence. 

Undue  influence  consists  in  destroying  the  freedom  of  the  donor's  will,  so  as 
to  make  his  act  rather  the  will  arid  act  of  the  donee  than  his  own.  And  such 
influence  must  be  specifically  directed  to  accomplish  the  thing  done. 

If  the  mind  of  the  donor  was  brought  to  a  purpose  preconceived  by  the  donee, 
for  his  own  advantage,  by  an  influence  the  donor  could  not  escape,  under  the 
circumstances  in  which  she  was  placed,  and  which  was  deliberately  used  to 
effect  such  purpose,  then  that  influence,  or  its  exercise,  was  undue  and 
improper. 

Testamentary  bequests,  made  by  a  testator  for  the  benefit  and  advantage  of 
those  who  hold  fiduciary  relations  towards  him,  are  not  judged  altogether  by 
the  same  severe  rule  that  gifts  inter  vivos  are.  The  same  presumptions  are 
not  indulged  in,  as  to  fraud  and  undue  influence. 

A  gift  by  will,  by  a  cestui  que  trust  to  his  trustee,  by  a  principal  to  his  agent, 
by  a  client  to  his  attorney,  or  by  a  ward  to  his  guardian,  is  upheld  on  less 
evidence  that  there  was  no  fraud  or  undue  influence,  than  is  a  gift  in  present*. 

Yet  if  the  facts  disclose  that  the  person  taking  the  benefit  was  instrumental  in 
procuring  the  bequest,  then  the  rule  will  not  be  modified,  towards  him. 

Where  the  circumstances  are  such  that,  if  a  gift  had  been  embodied  in  a  will,  aa 
a  bequest  to  the  donee,  and  if  the  will  had  been  offered  for  probate,  no  court 
would  reject  the  same  on  the  ground  that  the  devisee  procured  the  same  by 
fraud,  or  the  exercise  of  undue  influence  over  the  testatrix,  then  a  gift  inter 
vivos,  made  under  the  like  circumstances,  may  be  upheld,  as  against  the 
claim  of  those  who  take  by  inheritance. 

THIS  action  was  brought  for  the  single  purpose  of 
setting  aside,  and  declaring  void,  a  transfer  of  an 
interest  in  certain  bonds  and  mortgages,  made  by  Mary 
Decker,    in  her  lifetime,    to   the  defendant,    John  H. 
Waterman. 

Mr.  Thompson,  for  the  plaintiff. 

John  H.  White,  for  the  defendant  Mary  Waterman. 
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E.  Porter,  for  the  defendant  John  H.  Waterman, 
executor,  &c. 

George  Bullard,  for  the  def errant  Daniel  Decker. 

BARKER,  J.  The  transfer  in  question  was  made  by 
an  instrument  in  writing  bearing  date  March  1,  1865. 
Afterwards,  and  on  the  18th  day  of  November,  1867, 
Mary  Decker  made  and  executed  a  last  will  and  testa- 
ment. She  departed  this  life  on  the  27th  day  of  Sep- 
tember, 1869,  leaving  such  last  will  and  testament  in 
force  and  effect,  and  the  same  was  duly  admitted  to  pro- 
bate on  the  13th  day  of  December,  1869,  by  and  before 
the  surrogate  of  Orleans  county.  The  defendant  John 
H.  Waterman  is  named  as  executor,  in  such  will,  and 
letters  testamentary  were  issued  to  him  by  the  said  sur- 
rogate, and  he  accepted  the  trust  and  entered  upon  the 
execution  of  the  same.  He  is  made  a  defendant  in  both 
his  individual  and  representative  capacity. 

The  plaintiff  and  the  defendant  Mary  Waterman,  who 
is  the  wife  of  the  defendant  John  H.  Waterman,  are 
named  as  sole  legatees,  in  said  will ;  and  to  them  the 
testatrix  bequeathed  all  her  property,  in  equal  pro- 
portions. 

As  the  terms  of  such  devise,  and  the  estate  bequeathed, 
have  an  important  and  controlling  effect  in  the  determi- 
nation of  the  case,  the  same  will  be  copied  here.  They 
are  as  follows :  "After  all  of  my  lawful  debts  are  paid 
and  discharged,  I  give  and  bequeath  [to]  my  nieces, 
Mary  Waterman  and  Cornelia  Decker,  and  their  heirs, 
all  the  property  of  every  description,  left  by  me  at  my 
death,  to  be  equally  divided  between  them,  share  alike. 
All  property  or  valuable  things  heretofore  disposed  of, 
or  given  away  by  me,  shall  not  be  taken  into  the  account 
in  making  the  said  division.  And  what  portion  of  my 
property  now  possessed  by  me  which  I  may  dispose  of 
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before  my  deatli  shall  not  be  taken  into  such  account, 
in  making  the  division." 

Notwithstanding  it  is  manifest  that  the  testatrix,  by 
her  will,  confirmed  her  previous  gift  of  these  bonds  and 
mortgages  to  John  H.  Waterman,  and  the  plaintiff  must 
be  defeated  in  her  claims,  it  will  be  well  to  find  and 
state  the  business  relation  existing  between  the  testatrix 
and  John  H.  Waterman  at  the  time  of  making  the  gift, 
and  also  the  family  ties  that  had  been  created  and  were 
in  force  and  operating  to  guide  and  influence  each,  in 
their  social  intercourse. 

After  the  death  of  Benjamin  Decker,  the  husband  of 
the  testatrix,  which  occurred  in  December,  1864,  Water- 
man, at  the  request  of  Mrs.  Decker,  assisted  her  in  the 
management  of  all  her  business,  visited  her  at  her  home 
in  Cayuga  county,  and  there  aided  in  the  management 
of  her  affairs  ;  advised  and  assisted  in  the  sale  of  the 
real  estate  belonging  to  her  ;  converted  the  personal  estate 
into  money ;  collected  debts  ;  and  when  all  the  effects 
were  converted  into  money  and  securities,  Mrs.  Decker 
accompanied  him  to  his  own  house  in  Orleans  county, 
he  keeping  the  actual  possession  of  the  securities,  and 
all  future  transactions  being  under  his  observation  and 
management. 

The  power  and  authority  actually  conferred  does  not 
appear  to  be  broad  enough  to  make  him  a  general  agent, 
to  act  without  consulting  her,  as  business  was  transacted; 
but  it  was  her  manifest  intention  to  submit  all  her  busi- 
ness affairs  to  his  supervision  and  management  —  that 
he  should  have  the  keeping  and  be  the  custodian  of  her 
securities  and  cash  items.  The  relation  of  principal  and 
agent  was,  in  fact  and  in  law,  established.  The  real 
relation  was  very  much  like  that  of  attorney  and  client; 
his  office  being,  largely,  to  advise  and  guide  her  in  the 
care,  use  and  disposition  of  her  property.  The  manage- 
ment that  followed  the  making  of  the  gift  is  strongly 
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confirmatory  of  this  view.  The  same  continued  up  to 
the  time  of  the  death  of  the  testatrix. 

As  to  the  family  ties,  and  relationship,  they  were 
close,  intimate  and  confidential,  and  had  long  existed. 
Mary  Waterman  was  her  own  niece,  and  at  onetime  was 
a  member  of  her  family.  John  H.  Waterman,  in  early 
life,  lived  in  the  family  of  Benjamin  Decker,  and  he  and 
his  wife  regarded  Waterman  with  almost  filial  affection. 
Upon  the  death  of  Benjamin,  his  widow,  the  testatrix, 
immediately  summoned  W.  to  her  home,  and  brought 
him  into  the  management  of  her  affairs.  She  broke  up 
her  own  home,  disposed  of  her  household  effects,  evi- 
dently intending  never  to  keep  house  again,  and  went  to 
the  home  of  Waterman,  where  she  lived  most  of  the 
time,  and  died  in  his  family.  At  the  time  of  the  assign- 
ment of  the  bond  and  mortgage  to  Waterman,  it,  with 
other  securities,  was  in  his  custody,  and  the  donor  a 
member  of  his  family,  sick  and  under  the  doctor's  care, 
needing  much  attention  and  careful  nursing.  In  view 
of  her  age  and  the  nature  of  her  illness,  there  was  rea- 
son to  apprehend  that  it  might  terminate  fatally. 

From  the  evidence  given,  and  the  circumstances  dis- 
closed, such  seems  a  fair  statement  of  the  business 
relation  existing  between  the  donor  and  the  donee,  and 
the  opportunities  he  possessed  to  induce  and  influence 
her  to  make  the  gift.  In  its  nature,  Waterman's  posi- 
tion was  one  of  confidence,  and  his  obligations  were 
strictly  fiduciary. 

Before  considering  the  question  whether  this  gift  can 
be  upheld  as  an  original  transaction,  I  shall  seek  to  de- 
termine whether  it  is  now  an  open  question. 

When  the  will  was  made,  the  gift,  in  form  at  least, 
was  a  consummated  transaction.  The  transfer  of  title 
was  by  an  instrument  in  writing.  No  question  is  made 
but  that  it  was  the  donor's  deed  —  that  she  knew  its 
effect  and  meaning.  This  is  the  more  unmistakably  so 
from  the  fact  that  by  the  terms  of  the  instrument  of  con- 
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veyance  she  provided  for  the  payment  of  legacies  under 
her  husband's  will,  which  were  a  charge  on  her  property 
received  from  the  same  source ;  and  she  also,  by  the 
same  instrument,  made  a  gift  of  $1,000  to  Mrs.  Bevier. 
By  the  terms  of  the  will,  the  property  which  had  been 
the  subject  of  previous  gifts  was,  in  legal  effect,  given, 
by  specific  bequests,  to  such  donees.  This  must  be 
treated  as  a  full  and  complete  confirmation  of  such  do- 
nations. No  other  view  can  reasonably  be  taken  of  the 
provisions  of  the  will,  and  such  must  have  been  the  in- 
tention of  the  testatrix. 

The  devising  clause  of  the  will,  in  express  terms, 
limits  the  effect  of  the  same  to  the  property  "left  by  me 
at  the  time  of  my  death."  In  the  very  next  clause,  the 
testatrix,  in  most  explicit  terms,  excludes  from  the  effect 
of  the  devising  and  granting  clause  "all  property  or 
valuable  thing  heretofore  disposed  of,  or  given  away  by 
me,"  and  declares  it  "shall  not  be  taken  into  the  account 
in  making  the  said  division."  The  next  clause  in  the 
will  relates  to  property  then  owned  by  her,  and  excludes 
from  the  bequests  so  much  of  that  as  she  might  in  her 
lifetime  give  away  or  dispose  of. 

A  fair  and  reasonable  interpretation  of  this  indicates 
the  clear  intention  of  the  testatrix  that  all  previous  gifts 
and  presents  by  her  made  shall  stand  ratified  and  con- 
firmed. At  lea*st  it  cannot  be  claimed  that  property 
previously  disposed  of  by  gift,  and  the  possession  de- 
livered is  embraced  in  the  bequest.  She  has  said  to 
these  legatees  :  "I  do  not  give  you  such  property  ;  the 
same  shall  not  be  considered  and  taken  into  account  in 
dividing  between  you  the  property  I  intend  for  you." 

The  plaintiff  stands  on  this  w411 ;  it  is  her  title  deed  ; 
she  has  none  other ;  she  does  not,  she  cannot  question 
its  validity.  This  court  cannot  inquire  into  the  circum- 
stances under  which  it  was  executed  ;  for  it  has  been, 
admitted  to  probate  by  a  tribunal  having  competent 
jurisdiction. 
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These  considerations  determine  the  case  against  the 
plaintiff.  If  the  gift  to  Waterman  be  void  for  the  rea- 
sons averred,  and  a  court  of  equity  could  not  uphold  it 
as  an  original  transaction,  it  would  be  of  no  advantage 
to  the  plaintiff  to  set  it  aside.  In  law,  she  must  be 
treated  as  a  stranger  to  that  question,  so  long  as  she 
claims  under  the  will.  If  this  gift  to  Waterman  be  in 
any  proceeding  held  invalid,  then,  as  to  that  property, 
and  the  avails  thereof,  Mrs.  Decker  died  intestate. 

As  the  plaintiff  seeks  to  investigate  the  transaction 
between  the  testatrix  and  Waterman  and  questions  its 
validity,  and  the  defendants  have  sought,  by  their 
proofs  and  arguments,  to  uphold  the  same  as  legal,  free 
from  fraud  and  undue  influence,  and  as  a  just,  equitable 
and  proper  gift,  and  a  full  consideration  having  been 
given ;  in  that  view  of  the  case,  I  will  express  the  con- 
clusions at  which  I  have  arrived  on  both  the  facts  and 
the  law  applicable  to  the  same  as  an  original  affair. 

In  the  first  instance,  I  shall  consider  the  validity  of 
the  gift,  treating  Waterman  as  an  agent  to  Mrs.  Decker, 
and  acting  as  her  attorney. 

The  fact  that  such  a  relationship  exists  does  not  pre- 
vent the  principal  from  making  a  voluntary  donation  to 
his  agent  and  attorney.  The  same  is  not  absolutely 
prohibited  by  the  rules  of  law.  But  when  it  is  estab- 
lished that  such  a  relation  exists  betweeti  the  donor  and 
donee,  then  before  the  validity  of  the  gift  will  be  upheld, 
it  must  be  made  to  appear  that  the  transaction  was  un- 
affected by  fraud  of  any  description  whatever,  either 
actual  or  constructive.  The  burden  of  proof  rests  on 
the  donee,  to  establish  its  perfect  fairness  and  propriety. 
And  it  is  the  duty  of  the  court  to  search  the  evidence 
carefully,  and  be  vigilant  to  ascertain  the  real  nature 
and  character  of  the  transaction,  and  to  learn  the  mind 
and  motives  of  the  giver.  If  such  proof  cannot  be 
given,  then  the  case  will  be  treated  as  one  of  con- 
structive fraud,  and  set  aside.  (Cook  v.  Lamotle,  11 
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Law  and  Eq.,  26 ;  Hoghton  v.  Hoghton,  Id.,  134.  Corn- 
stock  v.  Comstock,  57  Barb.,  453.  Platt  v.  Platt,  2 
Thomp.  &  C.,  29.  Story's  Eq.  Jur.,  §  309,  p.  315. 
-Z7/ZZ  <w  Trusts,  4th  ed.,  pp.  156  fo  162,  marg.  p.  and 
cases  cited  in  notes.} 

The  burden  of  proof  being  cast  on  the  donee,  now  the 
inquiry  is  —  What  is  sufficient  and  satisfactory  proof  on 
which  to  declare  the  gift  valid  ?  Each  case  must  neces-  • 
surily  be  determined  by  the  features  it  presents,  and  the 
surroundings  of  the  transaction.  When  the  relation  is 
simply  one  of  principal  and  agent  —  and  I  am  consider- 
ing this  case  in  that  view,  only,  in  connection  with  these 
remarks  —  the  proofs  are  usually  held  to  be  sufficient 
and  satisfactory  when  they  show  that  the  donor  knew 
what  he  was  about ;  the  value  of  the  thing  donated ; 
the  exact  situation  of  the  property ;  the  effect  it  would 
have  on  his  own  estate  ;  the  condition  in  which  he  would 
be  left ;  if  the  gift  was  effected  by  a  deed,  or  an  instru- 
ment in  writing,  that  the  same  was  read  over  and  ex- 
plained before  execution,  its  contents  being  fully  under- 
stood and  comprehended. 

That  Mrs.  Decker  knew  the  value,  extent  and  nature 
of  her  estate  appears  quite  certain.  It  had  but  just 
come  to  her,  by  the  devise  and  bequest  of  her  husband, 
and  largely  from  the  avails  of  real  estate  then  recently 
sold.  It  does  not  seem  probable  that  Waterman  could 
have  deceived  her,  in  the  least,  respecting  it.  It  is  not 
less  sure  and  certain  that  she  knew  the  contents  of  the 
assignment.  Mr.  Goff,  the  attorney  who  prepared  it, 
testifies  that  before  the  same  was  prepared,  the  matter 
of  it  was  talked  over ;  and  that  before  it  was  executed, 
it  was  read  over  to  her,  and  she  said  it  was  right.  The 
same  instrument  contained  a  provision  for  paying  off 
and  discharging  the  several  bequests  due  to  others,  un- 
der her  husband's  will,  and  embraced  a  gift  to  a  Mrs. 
Bevier,  a  niece  of  her  husband.  Nor  do  I  doubt,  from 
all  the  evidence,  that  she  was  fully  aware  that  at  that 
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time  she  was  parting  with  the  title  to  those  bonds  and 
mortgages ;  that  her  mind  was  to  make  the  gift  to 
Waterman ;  that  she  saw  in  what  condition  it  left  her 
estate,  and  the  means  of  support  remaining  to  her  there- 
after. This  conclusion  is  strengthened  by  the  circum- 
stance that  she  was  in  possession  of  her  faculties,  at  that 
time,  and  made  a  will,  by  the  terms  of  which  she  dis- 
posed of  her  property.  The  gift  to  Mrs.  Bevier;,  the 
donation  to  Waterman  ;  the  provision  to  pay  off  the 
bequests  in  her  husband's  will,  the  only  charge,  prob- 
ably, on  her  estate,  and  no  debts  outstanding  ;  and  the 
execution  of  the  will ;  give  the  case  every  feature  of  a 
testamentary  bequest,  and  should  be  largely  considered 
as  such,  in  judging  of  its  fairness  and  validity.  In  my 
opinion  it  must  be  held,  as  a  matter  of  fact,  that  she 
knew,  and  fully  appreciated  the  situation ;  and  that 
nothing  existed,  bearing  on  the  transaction,  that  she  did 
not  know,  and  nothing  was  said  to  her  that  was  not  true. 

The  gift,  then,  must  be  upheld ;  unless  there  was  an 
undue  influence  exercised,  to  produce  the  mind  and 
purpose  in  Mrs.  Decker  to  make  to  Waterman  this 
transfer  of  property.  In  view  of  the  business  relation 
existing  and  the  family  ties  and  intimacy  above  set 
forth,  the  law  does  presume,  as  against  the  recipient  of 
favor,  thus  situated,  that  he  did  exercise  an  undue  in- 
fluence. That  the  charge  of  undue  influence  is  sustained, 
in  the  first  instance,  by  showing  an  opportunity  to  ex- 
ercise it,  by  the  donee. 

I  am  convinced  that,  judging  of  the  evidence  by 
the  rules  established  as  applicable  to  such  cases,  the 
donee  has  met  the  presumptions  existing  against  him, 
has  satisfactorily  explained  how  the  gift  came  to  be 
made ;  that  it  is  free  from  the  taint  of  fraud  or  undue 
influence. 

Let  us  briefly  consider  the  case.  Undue  influence 
consists  in  destroying  the  freedom  of  the  donor's  will, 
so  as  to  make  his  act  rather  the  will  and  act  of  the 
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cjonee  than  his  own.  And  such  influence  must  be  spe- 
cially directed  to  accomplish  the  thing  done.  (Gardner 
v.  Gardner,  34  K  Y.,  161.)  If  the  mind  of  the  donor 
was  brought  to  a  purpose  preconceived  by  the  donee  for 
his  own  advantage,  by  an  influence  the  donor  could  not 
escape,  under  the  circumstances- in  which  she  was  placed, 
and  which  was  deliberately  used  to  effect  such  purpose, 
then  that  influence,  or  its  exercise,  was  undue  and  im- 
proper. (Tyler  v.  Gardner,  35  N.  Y.,  596.  Bergen  v. 
Udall,  31  Barb.,  25.)  As  before  remarked,  this  gift  to 
Waterman  should  be  treated  largely  as  a  testamentary 
affair.  It  certainly  was  concurrent  with  the  making 
and  publishing  of  a  will  and  testament  —  both  prepared 
by  the  same  attorney,  and  executed  with  no  less  form 
and  solemnity.  Mrs.  Decker  was  sick,  and  beyond 
much  doubt,  feared  that  she  might  not  recover  from 
such  illness.  By  the  terms  of  her  will,  together  with 
the  gift  to  Mrs.  Bevier,  and  the  gift  to  Waterman,  she 
disposed  of  all  her  estate,  designating,  in  all,  four  dis- 
tinct persons  as  the  objects  of  her  bounty. 

Testamentary  bequests,  made  by  a  testator  for  the 
benefit  and  advantage  of  those  who  hold  fiduciary  rela- 
tions towards  him,  are  not  judged  altogether  by  the 
same  severe  rule  that  gifts  inter  mvos  are  ;  the  same  pre- 
sumptions are  not  indulged  in,  as  to  fraud  and  undue 
influence.  A  gift  by  will  by  a  cestui  que  trust  to  his 
trustee,  by  a  principal  to  his  agent,  by  a  client  to  his 
attorney,  or  by  a  ward  to  his  guardian,  is  upheld  on  less 
evidence  that  there  was  no  fraud  or  undue  influence, 
than  is  a  gift  in  presenti.  (Hill  on  Trusts,  158,  mar- 
gin and  notes  ;  Hinson  v.  Wether  ill,  5  De  G.,  M.  &  G., 
301.)  If,  however,  the -facts  disclose  that  the  person 
taking  the  benefit  be  instrumental  in  procuring  the  be- 
quest, then  the  rule  would  not  be  modified  towards  him. 

There  is  no  direct  evidence  in  the  case,  that  Waterman 
suggested  this  donation  to  himself.  As  against  its  va- 
lidity, the  whole  proof  rests  in  presumption.  In  the 
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evidence  of  Mr.  Goff,  we  have  the  idea  suggested  that 
before  he  was  called  in  to  prepare  the  conveyance,  the 
matter  had  been  up  and  considered,  between  Mrs. 
Decker  and  Mr.  Waterman ;  for  Goff  states  that  when 
h»-  commenced  to  draw  the  will,  Mrs.  Decker  said  to 
him  that  Waterman  was  going  to  pay  off  the  legacies 
mentioned  in  her  husband's  will.  The  plaintiff  and  her 
husband  testify,  in  substance,  that  in  April  preceding 
the  transfer,  and  at  the  time  Mrs.  Decker  came  to  their 
house  in  company  with  Waterman,  he  said,  in  speaking 
of  her  sickness  "  that  they  did  not  expect  her  to  live, 
and  they  got  her  to  make  a  will"  and  made  no  mention 
of  the  assignment.  Waterman  denies  making  any  such 
remark.  Mr.  Goff  further  states  that  he  conversed  with 
Mrs.  Decker,  and  learned  from  her  the  provisions  of  the 
will  then  made,  and  that  she  communicated  to  him  what 
she  wanted  done  with  the  bonds  and  mortgages ;  that 
after  they  were  prepared,  the  same  being  done  in  her 
presence,  they  were  —  both  the  will  and  the  assignment 
—  read  over  and  explained  to  her,  before  execution  ; 
that  the  conversation  about  the  business  was  had  aside 
from  the  famjly  ;  that  Mrs.  Decker,  in  speaking  of  Wa- 
terman, said  that  he  had  lived  with  them  when  he  was 
a  boy,  and  he  got  the  impression  from  her  remarks,  that 
Waterman  was  brought  up  in  their  family.  Mr.  Miller, 
who  was  present  and  witnessed  the  execution  of  the  will, 
confirms  fully  the  statement  of  Mr.  Goff,  in  most  partic- 
ulars, and  also  says  that  Mrs.  Decker  told  him  that  she 
was  distributing  her  property,  and  that  she  wanted 
Waterman  to  have  the  balance  of  mortgeges,  after  pay- 
ing Mrs.  Bevier  $1,000,  and  the  legacies. 

If  the  usual  reliance  is  placed  on  this  evidence,  such 
as  is  accorded  to  unimpeached  witnesses,  it  goes  very 
far  in  meeting  the  presumptions  of  the  law,  that  the  po- 
sition and  influence  of  Waterman  brought  Mrs.  Decker's 
mind  to  the  making  of  this  gift,  and  to  establish  that  it 
was  her  free  act  and  disposition,  being  moved  by  feel- 
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ings  of  kindness  and  affection  towards  Waterman. 
Waterman  had  done  her  no  great  favors,  nor  put  her 
under  many  obligations,  since  the  death  of  her  husband. 
All  that  he  had  done  had  been  compensated  in  a  pecu- 
niary reward  ample  and  generous  enough.  No  where 
in  the  evidence  are  the  personal  character! sties  of  Mrs. 
Decker  described  ;  nor  is  it  disclosed  what  was  the 
strength  of  her  mind,  and  the  nature  of  her  disposition. 
Whether  she  easily  submitted  to  the  suggestions  of 
others,  or  not,  cannot  be  very  satisfactorily  determined. 
It  does  appear,  however,  that  by  the  will  then  made,  she 
gave  the  balance  of  her  property  —  some  seven  or  eight 
thousand  dollars  —  to  the  plaintiff  and  the  wife  of  Wa- 
terman ;  that  they  are  her  nieces  ;  and  it  is  not  disclosed 
that  she  had  any  other  blood  relations.  Mr.  Goff  had 
acted,  before  this,  as  the  attorney  of  Waterman,  and 
afterwards  acted  as  his  attorney  in  defence  of  a  suit 
prosecuted  against  him  as  executor  of  Mrs.  Decker's 
will.  Tffis  circumstance  causes  a  degree  of  suspicion 
that  the  attorney  was  brought  in  to  aid  his  client  in 
effecting  an  arrangement  beneficial  to  himself  ;  and  that 
if  friendly  suggestions  were  needed  to  be  made,  they 
would  not  be  omitted,  on  his  part.  Goff  swears,  how- 
ever, that  Waterman  said  noth  ing,  beyond  asking  him 
to  come  to  his  house  and  prepare  the  will.  If  the  nego- 
tiations were  intended  to  be  fair  and  honorable,  the  call- 
ing of  his  own  attorney  was  also  a  very  proper  and 
natural  course.  It  is  a  circumstance  to  be  weighed  in 
all  its  bearings. 

I  am  fully  convinced  that  if  this  gift  to  Waterman 
had  been  embraced  in  the  will  that  day  made  and  exe- 
cuted, as  a  bequest  to  him,  and  such  will  had  been  left 
by  the  testatrix  to  stand ;  and  the  same  were  offered  for 
probate,  on  the  proofs  here  made,  no  court  would  reject 
the  same  on  the  ground  that  the  devisee  procured  the 
same  by  fraud  or  the  exercise  of  undue  influence  over 
the  testatrix.  (1  Jar  man  on  Wills,  44,  and  note. ) 
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I  am  unable  to  see  why  a  gift  inter  vivos,  made  under 
like  circumstances,  cannot  be  upheld,  as  against  the 
claim  of  those  who  take  by  inheritance. 

The  plaintiff  has  not  seen  fit,  in  any  degree,  to  disturb 
the  final  accounting  had  before  the  surrogate,  but  has 
acquiesced  in  the  decree  made  by  the  surrogate. 

In  view  of  the  conclusion  reached,  that  by  the  terms 
of  the  will  the  plaintiff  has  failed  to  establish  any  title 
to  the  property,  she  must  pay  the  defendant,  John  H. 
Waterman,  his  taxable  costs. 

Judgment  for  defendants. 

[ORLEANS  SPECIAL  TERM,  October,  1876.    Barker,  Justice.] 


THE  PEOPLE  vs.  JAMES  H.  INGERSOLL,  impleaded 
with  others. 

Money  borrowed  upon  the  credit  of  county  bonds  which  the  county  was  author- 
ized by  statute  to  issue  and  is  legally  liable  to  pay,  becomes  the  property  of 
the  county  the  moment  it  reaches  the  hands  of  the  county  treasurer,  or  is 
deposited  and  placed  to  his  credit  as  such  treasurer,  in  bank. 

The  chamberlain  of  the  city  of  New  York  being,  ex  officio,  treasurer  of  the 
county  of  New  York,  the  receipt  of  money  by  him,  as  such  treasurer,  is  a 
receipt  of  it  by  the  county. 

And  where  moneys  so  placed  in  the  county  treasury  are,  in  pursuance  of  a 
corrupt,  fraudulent  and  unlawful  combination  and  conspiracy  to  that  end,  bv 
individuals,  drawn  out  of  the  treasury,  and  fraudulently  divided  between  such 
persons  and  others,  an  action  will  lie  against  such  persons,  to  recover  the 
moneys  back,  and  damages  for  the  fraud  perpetrated  upon  the  county. 

In  such  a  case,  the  county,  being  the  owner  of  the  property  fraudulently  ob- 
tained, is  the  "real  party  in  interest,"  and  the  proper  party  to  bring  the 
action. 

The  people  of  flu  state,  by  their  Attorney-General,  cannot  maintain  an  action 
against  the  confederates  to  recover  back  the  moneys  so  fraudulently  taken 
and  converted,  or  to  recover  damages  for  the  fraudulent  conspiracy  and  con 
version. 

No  complete  determination  of  the  controversy  in  respect  to  such  moneys,  or 
damages,  can  be  had,  to  which  the  county  is  not  a  party. 

Power  or  right  of  the  court  to  order  an  amendment  of  a  complaint,  upon  th» 
trial. 
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EMURRER,    by   the  defendant  Ingersoll,  to  the 
complaint. 


Francis  C.  Barlow  (Attorney-General,)  Charles 
O1  Conor,  Wm.  M.  JEvarts  and  W.  H.  Peckham,  for 
the  plaintiffs. 

E.  W.  Stoughton,  D.  D.  Field  and  Elihu  Hoot,  for 
the  defendants. 

HARDIN,  J.  On  the  26th  day  of  April,  1870,  the  de- 
fendant Hall  was  mayor  of  the  city  of  New  York,  the 
defendant  Connolly  was  comptroller  of  said  city,  and 
the  defendant  Tweed  was  president  of  the  board  of  su- 
pervisors of  the  county  of  New  York.  On  that  day,  the 
legislature  passed  an  act  entitled  "An  act  to  make  fur- 
ther provision  for  the  government  of  the  county  of  New 
York,"  which  contained,  in  its  4th  section,  the  follow* 
ing,  viz.: 

"§  4.  All  liabilities  against  the  county  of  New  York 
incurred  previous  to  the  passage  of  this  act  shall  be 
audited  by  the  mayor,  comptroller  and  present  president 
of  the  board  of  supervisors,  and  the  amounts  which  are 
found  to  be  due  shall  be  provided  for  by  the  issue  of 
revenue  bonds  of  the  county  of  New  York,  payable 
during  the  year  1871,  and  the  board  of  supervisors  sJiall 
include  in  the  ordinance  levying  the  tax  for  the  year 
1871,  an  amount  sufficient  to  pay  said  bonds  and  the 
interest  thereon.  Such  claims  shall  be  paid  by  the 
comptroller  to  the  party  or  parties  entitled  to  receive 
the  same,  upon  the  certificate  of  the  officers  named 
herein."  (Laws  of  1870,  p.  878.) 

In  October,  1871,  this  action  was  brought  by  the  At- 
torney-General, and  an  order  of  arrest  for  "deceit  and 
fraud"  was  issued  by  Justice  Ingraham,  holding  the 
defendant  Tweed  to  bail  in  the  sum  of  $1,000,000. 

In  December,  1871,  a  motion  was  made,  at  a  Special 
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Term  held  by  Justice  Learned,  at  Albany,  to  reduce  the 
amount  of  bail  required  of  Tweed,  and  for  further  relief. 
In  the  opinion  delivered  by  Justice  LEARXED  upon  de- 
nying the  motion,  he  refers  to  certain  statements  then 
in  the  complaint,  in  respect  to  collusions  with  the  defen- 
dant Tweed,  and  adds  that,  "  The  question  whether  or 
not  the  plaintiffs  can  maintain  such  an  action  is  one 
which  needs  thorough  argument,  and  careful  thought, 
for  a  correct  decision.  It  ought  not  to  be  passed  upon, 
on  this  motion,  which  is,  as  it  were,  an  incidental  pro- 
ceeding in  the  action."  That  learned  justice  therefore 
refused,  and  properly  refused,  to  pass  upon  the  right  of 
the  plaintiffs  to  maintain  the  action  as  it  was  presented 
by  the  complaint,  at  that  time.  The  order  made  by 
Justice  Learned  was  affirmed  at  General  Term,  in  Feb- 
ruary, 1872,  in  so  far  as  the  question  of  the  plaintiffs' 
right  to  maintain  this  action  is  concerned,  it  must  be  as- 
sumed, in  the  absence  of  any  opinion,  without  exam- 
ining the  question  made,  as  to  the  plaintiffs'  right  to 
maintain  this  action. 

In  June,  1872,  the  defendant  Tweed  demurred  to  the 
complaint,  and  the  argument  of  the  questions  presented 
came  on  for  consideration,  at  a  Special  Terra  of  this 
court  held  at  Albany  by  the  late  Justice  Hogeboom, 
who,  after  partial  argument  by  counsel  representing  the 
respective  parties,  pro  forma  overruled  the  demurrer, 
and  gave  leave  to  the  defendants  to  answer. 

From  that  order  an  appeal  was  taken  by  the  defen- 
dants, Tweed  and  Connolly,  to  the  General  Term,  in  the 
3d  Department.  That  appeal  was  heard  in  July,  1872, 
and  in  September  the  decision  made  at  Special  Term 
was,  by  a  divided  court,  sustained,  MILLER,  P.  J.,  and 
POTTER,  J.,  delivering  opinions  for  affirmance,  and 
PARKER,  J.,  in  favor  of  reversal.  (See  13  Abb.,  N.S., 
25  to  103.) 

Subsequently  to  that  decision,  upon  a  motion  made 
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by  the  defendant  Ingersoll,  the  4th,  5th  and  6th  divisions 
of  the  complaint  were  stricken  out. 

The  defendant  Tweed  made  a  motion  to  change  the 
place  of  trial  from  the  county  of  Albany  to  the  county 
of  New  York.  That  motion  was  granted,  at  a  Special 
Term  held  by  Justice  IXGALLS,  who  held  that  the  com- 
plaint charged  upon  the  defendant  Tweed  "  misfeasance 
and  malfeasance  performed  by  virtue  and  within  the 
scope  of  his  authority  as  an  officer,"  as  well  as  an  abuse 
of  the  confidence  which  the  law  reposed  in  him,  and, 
therefore,  the  124th  section  of  the  Code  applied,  and 
required  the  venue  to  be  changed.  (See  opinion  of  In- 
galls,  J.;  also  Brown  v.  Smith,  24  Barb.,  419.) 

The  action  brought  by  the  Board  of  Supervisors  of 
New  York  v.  Tweed,  (and  one  of  the  actions  referred  to 
in  the  original  complaint  in  this  action,)  was  heard  at  a 
Special  Term  in  New  York  held  by  Barrett,  J.,  upon 
a  demurrer  of  the  defendant  to  the  complaint,  and  the 
demurrer  was  overruled.  In  the  opinion  of  BARRETT,  J., 
it  is  stated  that  the  opinions  delivered  in  this  case  by 
the  General  Term  of  the  Third  Department  were  "fully 
considered,"  and  that,  after  such  consideration,  he  was 
of  the  opinion  that  the  General  Term  in  the  Third  De- 
partment had  not  decided  that  the  action  in  behalf  of 
the  supervisors  of  New  York  would  not  lie,  and  that 
the  solution  of  the  question  as  to  whether  the  super- 
visors' action  would  lie  or  not  was  not  necessary  to  the 
decision  of  the  questions  then  before  the  Third  Depart- 
ment, General  Term.  (13  Abb.,  N.8.,  156.) 

An  appeal  was  taken  from  the  decision  of  BARRETT,  J. , 
upholding  the  supervisors'  action,  which  was  heard  in 
November,  1872,  in  the  First  Department,  and  the  de- 
cision of  the  Special  Term  was  unanimously  upheld. 

The  opinion  of  the  First  Department  was  delivered  by 
its  learned  and  experienced  presiding  justice,  INGRA- 
HAM  ;  in  which  he  clearly  and  succinctly  states  his  views 
upon  the  question  involved  in  the  supervisors'  action. 
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He  says:  "  We  consider  the  statute  relating  to  boards 
of  supervisors  as  authorizing  such  actions,  and  entertain 
no  doubt  as  to  the  power  of  the  plaintiffs  (the  super- 
visors of  New  York)  to  sue  for  money  due  to  the 
county,  which,  in  the  complaint,  was  averred  to  be  the 
property  of  the  county. 

"As  to  the  decision  of  the  court  in  the  Third  Depart- 
ment, in  the  action  brought  by  the  people,  we  cannot 
be  bound  by  it  on  this  question,  as  the  expression  of 
that  opinion  was  not  necessary  to  the  decision  of  that 
case,  and  especially  as  such  decision  was  rendered  by  a 
divided  court. 

Even  the  two  judges  who  concurred  in  sustaining 
that  action  disagreed  in  the  reasons  which  they  assign 
for  arriving  at  the  same  conclusion  of  law. 

In  the  complaint  in  that  case  it  was  also  averred  that 
the  suit  of  the  supervisors  was  collusive,  and  that  was 
admitted  by  the  demurrer. 

Our  decision,  therefore,  is,  that  this  action  may  be 
maintained  by  the  board  of  supervisors."  (13  Abb., 
MS.,  158,  9.) 

The  decision  last  granted  being  in  this  department, 
and  being  later  in  point  of  time,  and  by  a  unanimous 
court,  is  entitled  to  respect,  and  stands  as  controlling 
authority  upon  the  questions  involved  therein. 

It  must  be  assumed  to  be  conclusively  settled,  by  au- 
thority, that  the  board  of  supervisors  of  the  county  of 
New  York  "  have  the  right  to  sue  for  money  alleged  to 
have  been  taken  from  the  county  treasury  and  mis- 
applied." 

This  proposition  is  in  harmony  with  the  results 
reached,  and  the  very  able  opinion  of  FOLGER,  J.,  in 
Wewman  v.  Supervisors  of  Livingston  County,  (45 
N.  Y.)  676.)  The  opinion  states  "there  can  be  no  doubt 
then,  that  the  statute  law  contemplated  in  a  county  so 
much  of  corporate  entity  as  could  own  and  hold  real 
and  personal  property  ;  could  incur  debts  and  liabilities ; 
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could  7tave  and  receive  money  into  and  pay  it  out  from 
its  own  treasury,  and  keep  account  thereof;  could  have 
controversies  with  an  individual  and  become  liable  to 
action  from  him,  and  be  cast  in  judgment  therein,  under 
suits  and  proceedings  like  those  against  other  corpora- 
tions." 

The  complaint  alleges  that  the  fraudulent  acts  and 
wrongs  complained  of,  (1,)  were  done  under  an  act  "to 
make  further  provision  for  the  county  of  New  York  ;" 
(2,)  that  all  liabilities  against  the  county  previous  to 
April  26,  1870,  should  be  audited  by  the  mayor,  comp- 
troller, and  the  then  president  of  the  board  of  super- 
visors of  said  county  ;  and  that  the  amounts  found  due 
should  be  provided  for  by  the  issue  of  revenue  bonds  of 
the  said  county,  payable  during  the  year  1871 ;  and  that 
the  board  of  supervisors  should  include  in  the  ordinance 
levying  the  tax  for  1871  an  amount  sufficient  to  pay 
said  bonds.  That  the  comptroller  caused  to  be  issued 
bonds  as  prescribed  by  the  act,  (to  wit,  county  bonds,) 
and  obtained  from  bonafide  purchasers  thereof,  prior  to 
the  5th  day  of  August,  $6,312,000,  which  sum  was  de- 
posited in  the  National  Broadway  Bank  of  the  City  of 
New  York,  to  the  credit  of  an  account  therein,  kept  by 
the  chamberlain  of  the  city  of  New  York,  as  county 
treasurer  of  said  county. 

The  form  of  the  bonds  is  given,  and  they  are  shown 
to  be  executed  in  behalf  of,  and  in  the  name  of  the 
county,  and  the  county  is  the  obligor. 

It  is  further  alleged  that  the  moneys  so  deposited 
were  fraudulently  drawn  out  of  the  said  bank  as  stated 
in  particular.  That  said  claims  or  liabilities  were  never 
audited  or  examined  by  said  board  of  auditors.  A  de- 
tailed statement  is  made  of  the  manner  in  which,  by 
means  of  false,  fictitious  and  sham  accounts  and  claims, 
the  moneys  were  by  the  defendants'  fraudulent  acts,  and  . 
"  fraudulent  and  unlawful  combination  and  conspiracy 
obtained  from  said  bank,  and  so  being  obtained,  were 
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fraudulently  divided  between  the  defendants  and  sun- 
dry other  persons  to  the  plaintiffs  unknown."  And  then 
follows  a  demand  of  judgment,  viz.:  "And  the  said 
plaintiffs  therefore  demand  judgment  against  the  said 
defendants  for  the  said  sum  of  six  millions  three  hundred 
and  twelve  thousand  dollars,  with  interest  thereon  from 
the  first  day  of  September,  1870,  and  their  costs." 

The  money  was  obtained  in  virtue  of  the  statute,  and 
the  bonds  having  passed  into  the  hands  of  bona  fide 
holders,  became  binding  upon  the  county.  (Delafield 
v.  The  State  of  Illinois,  26  Wend.,  191 ;  8.  C.,  2  Hill, 
160.  \%N.  Y,  625.  Brainerd  v.  New  York  and  Har- 
lem R.  R.  Co.,  25  TV.  Y.,  496.  Blake  v.  Supervisors  of 
Livingston  County,  61  Barb.,  169.  Lindsley  v.  Diefen- 
dorf,  43  How.,  358,  359,  opinion  by  Hardin,  J.) 

The  bondholders  had  ample  remedies  to  enforce  out 
of  the  county  payment  of  the  bonds.  (Buck  v.  City  of 
Lockport,  43  How.,  361.  Blake  v.  Supervisors  of  Liv- 
ingston Co.,  61  Barb.,  149.)  The  money  having  been 
borrowed  upon  the  credit  of  the  county  bonds,  and  the 
county  having  become  indisputably  bound  to  repay  the 
same,  to  the  lenders,  the  money  thus  received  upon 
the  bonds  of  the  county  and  its  credit,  the  MOMENT  it 
reached  the  chamberlain'1  s  hands  or  was  deposited 
and  placed  to  his  credit  as  treasurer  of  the  county,  in 
the  Broadway  Bank,  became  and  was  the  money  of  the 
county.  The  chamberlain  is  ex  officio  treasurer  of  the 
county.  (People  v.  Stout,  23  Barb.,  346.)  As  was  said 
by  FOLGER,  J.,  in  Newman  v.  Supervisors  of  Living- 
ston Co.,  (supra):  "The  receipt  of  that  money  by  the 
treasurer  was  a  receipt  of  it  by  the  cou'nty." 

The  principle  applied  by  GROVER,  J.,  in  Bank  of  the 
Commonwealth  v.  Mayor  &c.  of  N.  Y.,  (43  N.  Y.,  188,) 
where  moneys  had  been  raised  by  taxation  in  part  for 
city  purposes,  and  were  paid  for  county  purposes,  may 
be  invoked  to  sustain  this  view.  That  learned  judge 
says :  "It  further  appears  from  the  statutes,  that  a  por- 
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tion  of  the  tax  imposed  was  for  the  use  and  benefit  of 
the  defendant  (the  city,)  and  another  portion  for  the 
county.  When  the  entire  tax  was  paid  to  the  chamber- 
lain, he  must  be  regarded  as  receiving  that  portion  im- 
posed for  the  defendant,  as  its  treasurer,  and  the  bal- 
ance as  county  treasurer.  For  the  latter,  the  defendant 
(the  city)  canaot  be  held  responsible,  as  the  money  can- 
not be  regarded  as  ever  having  been  received  by  it ; 
but  the  former  was  in  fact  so  received  by  it"  (43 
N.  r.,188.) 

The  moneys  being  in  the  hands  of  the  chamberlain  as 
ex  officio  treasurer  of  the  county,  and  therefore  belong- 
ing to  the  county  of  New  York,  were  properly,  under 
the  act,  applicable  to  the  payment  of  the  debts  and  lia- 
bilities of  the  county  of  New  York;  especially  such  as 
should  be  audited  and  certified  in  virtue  of,  and  in  con- 
formity with,  the  provisions  of  the  act  of  the  legislature, 
of  1870.  The  comptroller  was  authorized  to  pay  "  such 
claims  to  the  party  or  parties  entitled  to  receive  the 
same,  upon  the  certificate  of  the  officers  named  herein." 
He  was  made  the  agent  of  the  county  to  pay  or  disburse 
the  money  of  the  county.  The  act  of  1870  conferred  new 
and  additional  duties  upon  him,  and  duties  to  be  dis- 
charged virtually  in  behalf  of  the  county.  He  became, 
quoad  these  duties,  the  agent  or  officer  of  the  county. 
(17  N.  r.,  64.) 

But  instead  of  complying  with  the  requirements  of 
the  law,  it  is  alleged  that  he,  in  a  fraudulent  combina- 
tion and  conspiracy  with  the  other  defendants,  fraudu- 
lently took  to  himself  and  delivered  or  caused  to  be 
delivered  to  the  other  defendants  the  funds  or  moneys 
aforesaid  of  the  county,  which  had  thus  been  obtained 
upon  the  credit  of  the  county,  by  means  of  the  revenue 
bonds  issued  in  behalf  of  the  county  as  above  stated. 

The  complaint  alleges  that  the  accounts  for  which 
warrants  were  issued  and  delivered  by  the  defendant 
Connolly,  as  comptroller,  were  "all  false,  fictitious  and 
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fraudulent,  and  were  made  up  and  prepared  by  fraud 
and  collusion,"  between  Watson,  Garvey,  Ingersoll  and 
Woodward,  and  the  warrants  were  wrongfully  and 
fraudulently  issued  for  the  payments  of  such  pretended 
accounts  out  of  the  moneys  so  in  said  bank  "pursuant 
to  a  corrupt,  fraudulent  and  unlawful  combination  and 
conspiracy  to  that  end,  by  and  between  t8e  said  Tweed, 
Watson,  Garvey,  Ingersoll  and  Woodward,  agreed  to  be 
divided,  and  were  divided  between  Ingersoll,  Garvey 
and  Tweed,  and  sundry  others." 

There  are  other  allegations  of  details,  entering  into 
the  fraudulent  schemes  of  the  defendants,  showing  more 
at  large  the  manner  in  which  they  consummated  their 
frauds,  fraudulent  schemes  and  conspiracy  upon  the 
treasury  of  the  county,  and  obtained  the  said  moneys  of 
the  county. 

From  the  foregoing  analysis  of  the  complaint,  as  well 
as  from  its  entire  scope,  it  appears  that  the  action  is  to 
recover  back  from  the  defendants  the  moneys  so  fraud- 
ul'-ntly  obtained  by  them;  or  to  recover  damages  for 
the  fraud  so  perpetrated  upon  the  county  of  New  York. 

It  is  to  recover  damages  for  a  wrong  perpetrated  ;  not 
to  prevent  the  commission  of  a  wrong. 

It  will  be  assumed,  upon  the  abstract  of  the  com- 
plaint, and  the  authority  already  quoted,  and  the  views 
expressed,  that  a  good  cause  of  action  is  stated  against 
the  defendants,  in  behalf  of  the  county,  and  that'  it 
exists,  complete  and  perfect. 

The  next  inquiry  that  arises  is  —  have  the  plaintiffs,  the 
people,  a  right  to  maintain  this  action  ;  or,  in  other  words, 
can  the  people — the  state  of  New  York — by  their  Attor- 
ney General,  maintain  this  action  to  recover  back  from  the 
defendants  the  moneys  so  wrongfully  taken  ;  or  recover 
(l.-i  mages  for  the  fraudulent  conspiracy,  combination  to 
defraud,  and  the  consummation  thereof  by  the  means 
already  alluded  to,  thus  converting  to  their  own  use  the 
$6,312,000  stated  to  have  been  wrongfully  taken  by  the 
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defendants  out  of  the  hands  of  an  officer  of  the  county, 
out  of  the  possession,  and  from  the  county  of  New 
York? 

At  the  outset  of  all  consideration  of  this  question, 
attention  must  be  fixed  upon  the  mandate  of  section  111 
of  the  Code.  That  section,  in  terms,  declares  that 
"Every  action  must  be  prosecuted  in  the  name  of  the 
real  -party  in  INTEREST"  except  as  otherwise  provided 
in  section  113. 

Section  113  permits  "an  executor  or  administrator,  a 
trustee  of  an  express  trust,  or  a  person  expressly  au- 
thorized by  statute"  to  sue  without  joining  with  him  the 
person  for  whose  benefit  the  action  is  prosecuted. 

There  is,  in  the  section  first  quoted,  the  absolute  re- 
quirement that  the  action  shall  be  in  the  name  of  the 
real  party  in  interest ;  and  the  section,  with  all  the  abso- 
lute character  of  its  requirements,  appears  to  embrace 
all  actions  not  coming  within  some  of  the  limited  and 
restricted  terms  of  section  113.  No  plausible  or  sound 
reason  can  be  suggested  which  brings  this  case  within 
the  terms  thereof. 

Reference  must  be  had  to  section  111  for  the  rule  to 
be  applied  to  this  case.  The  peremptory  requirement 
of  the  section  calls  for  a  demonstration  that  the  people 
— the  state  —  is  the  "real  party  in  interest." 

Taking  the  result  already  stated  —  that  the  moneys 
taken  by  the  defendants  wrongfully  from  the  county, 
and  the  damages  sustained  by  reason  of  the  taking  of 
the  moneys,  belong  to  the  county,  and  applying  it  to  the 
requirements  of  this  statute,  there  would  seem  to  be 
little  room  to  doubt  that  the  county  of  New  York  is  the 
"real  party"  in  interest;  and  being  so,  it  would  seem 
to  follow,  as  a  necessary  consequence,  that  the  "people 
of  the  state,"  the  present  plaintiffs,  cannot,  in  any  just 
and  statutory  sense,  be  considered  "the  real  party  in  in- 
terest." Certainly  not,  in  a  sense  which  can  answer  the 
requirements  of  the  section  of  the  Code  quoted. 

VOL.  LXVII.  31 


482  CASES  IN  THE  SUPREME  COURT. 

The  People  v.  Ingersoll. 

The  view  just  expressed  is  not  without  authority 
directly  in  point  and  clearly  supporting  it.  (The  Peo- 
ple v.  The  Mayor  of  N.  T.,  27  How.,  34.) 

The  case  of  The  People  v.  Booth  et  al.  (32  N.  F.,  397,) 
bears  upon  and  supports  the  view  herein  stated.  That 
action  was  brought  "to  restrain  the  defendants  from 
intermeddling  with  the  property  pertaining  to  the  fire 
department  of  the  city  of  New  York."  The  plaintiffs 
alleged  that  the  property  belonged  to  the  city  of  New 
York,  and  that  the  defendants  were  wrongfully  seeking 
to  obtain  possession  of  it  without  the  consent  of  the  cor- 
poration of  New  York.  The  court  held  that  "The  peo- 
ple of  the  state,  to  maintain  an  action,  must  show  an 
interest  in  the  subject  of  the  litigation." 

It  was  there  tersely  said  in  the  able  opinion  of 
DAVIS,  J.,  that  "the  people  of  the  state,  like  all  other 
parties  to  actions,  must  show  an  interest  in  tjie  subject 
matter  of  the  litigation,  to  entitle  them  to  prosecute  a 
suit  and  demand  relief.  This  they  have  utterly  failed 
to  do,  in  this  case,  and  for  that  reason  the  complaint 
ought  to  have  been  dismissed  by  the  court  below." 
That  case  was  afterwards,  in  1869,  referred  to  in  the 
opinion  of  BALCOM,  J.,  in  the  People  v.  Clark,  (53  Barb., 
171,)  and  the  rule  and  reasoning  stated  and  approved. 
The  People  v.  Clark  was  an  action  brought  to  restrain 
proceedings  under  an  act  of  the  legislature,  for  the  pur- 
pose of  bonding  the  town  of  Lebanon. 

BALCOM,  J.,  says:  "All  the  people  of  the  state  are 
not  interested  in  the  question  whether  the  taxable  in- 
habitants of  the  town  of  Lebanon  shall  issue  bonds  of 
their  town  to  aid  the  construction  of  the  New  York  and 
Oswego  Midland  Railroad.  And  this  action  cannot  be 
maintained  by  them  by  their  Attorney-General,  unless 
it  is  authorized  by  the  statute,"  (3  R.  8.,  762,  §  39, 
5th  ed.) 

The  spirit  and  effect  of  section  111  has  been  declared 
too  often  and  clearly  to  be  questioned  or  doubted.  (See 
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opinions  of  Allen,  J.,  and  of  Wright,  J.,  25  N.  Y.,  627, 
632;  13  Wallace,  502.) 

The  complaint  does  not,  in  express  terms,  allege  in 
the  plaintiffs  any  interest  in,  or  title  to,  the  moneys 
taken  and  converted  by  the  defendants.  Nor  do  the 
i'acts  constituting  the  plaintiffs'  alleged  cause  of  action 
make  a  case  showing  the  plaintiffs  to  have  the  legal  title 
thereto  ;  or  that  the  plaintiffs  are  the  "  real  party  in  in- 
terest." But  on  the  contrary,  the  facts  constituting  the 
cause  of  action  against  the  defendants  establish  very 
satisfactorily  and  conclusively  that  the  county  of  New 
York  is  "the  real  party  in  interest." 

In  this  connection  it  may  not  be  inappropriate  to  add 
that  it  is  now  well  settled  by  authority,  that  no  tax- 
payer can  maintain  an  action  to  redress  the  wrong  done 
by  these  defendants,  or  to  recover  the  moneys  fraudu- 
lently taken  by  them  from  the  county  in  the  manner 
stated  in  the  complaint,  and  admitted  for  the  purposes 
of  this  demurrer  by  the  defendants.  (Doolittle  v.  Super- 
visors of  Broome  County,  18  N.  T.,  155.  Roosevelt  v. 
Draper,  23  id.,  318.  Phelps  v.  City  of  Watertown,  61 
Barb.,  121.) 

Having  reached  the  conclusion  that  the  county  of 
New  York  owned  the  money  fraudulently  absorbed  by 
the  defendants,  and  is  entitled  to  recover  back  the  same, 
and  to  recover  damages  by  reason  of  the  wrongful  acts 
of  the  defendants,  stated  in  the  complaint,  it  is  manifest 
the  plaintiffs  cannot  maintain  this  action  upon  the  prin- 
ciples of  the  English  cases  quoted  and  reviewed  in  the 
able  and  exhaustive  argument  of  the  plaintiffs'  learned 
counsel,  before  the  court,  and  so  fully  examined  by  the 
learned  judges  who  delivered  the  prevailing  opinion  in 
the  3d  Department ;  unless  they  shall  amend  the  com- 
plaint, and  make  the  county  of  New  York  either  a  party 
plaintiff  or  a  party  defendant.  (Robinson  v.  Smith,  2 
Paige,  222.  Cunningham  v.  Pell,  5  id.,  613.  Code, 
§§  117,  119.) 


484;  CASES  IN  THE  SUPREME  COURT. 

The  People  v.  Ingersoll. 

Certainly  a  complete  determination  of  the  controversy 
in  respect  to  said  moneys  or  damages,  cannot  be  had  in 
an  action  to  which  the  county  of  New  York  is  not  a 
party.  (Code,  §  122.)  If  it  were  conceded  that  tho 
plaintiffs  are  interested  in  a  remedy  which  should  effect- 
uate a  return  of  the  money  taken  from  the  treasury  of 
the  county,  analogous  to  the  relief  in  the  case  of  the 
Attorney -General  v.  The  Mayor  of  Dublin,  (1  Bl'ujli, 
N.S.,  313,)  still,  it  would  be  necessary  that  important 
amendments  should  be  made.  The  facts  stated  do  not 
bring  the  case  within  the  reasoning  of  the  Attorney-Gen- 
eral v.  The  Mayor  of  Dublin.  Especially  is  this  true 
in  respect  to  Ingersoll,  who  was  not  a  public  officer. 
The  complaint  is  not  framed  for  equitable  relief  against 
him.  Only  a  case  at  law,  asking  for  a  judgment  at  law, 
is  stated  against  him. 

It  was  suggested  by  the  learned  counsel  of  the  plain- 
tiffs, upon  the  argument,  that  if  such  an  amendment 
should  be  found  necessary  upon  the  trial,  the  court 
might,  upon  the  trial,  order  the  amendment.  The 
power  or  right  of  the  court,  upon  trial,  to  order  an 
amendment  which  should  change  the  scope  of  the  ac- 
tion, or  the  parties  necessary  to  maintain  the  action,  is 
doubtful,  if  not  wholly  unauthorized.  In  Dams  v. 
Mayor  &c.  of  New  York,  (14  N.  T.,  506,)  an  amendment 
upon  the  trial,  bringing  in  the  Attorney -General  as  plain- 
tiff, was  made,  and  judgment  then  directed  for  the  plain- 
tiffs. It  was  subsequently  reversed,  and  the  amendment 
held  to  have  been  error.  (See  Union  Bank  v.  Bassett, 
3  Ab.,  N.S.,  360.  Ford  v.  Ford,  53  Barb.,  525.  Nosser 
v.  Corwin,  36  How.,  540.  Bailey  v.  Johnson,  1  Daly, 
61.)  The  last  case  holds  that  a  change  in  the  form  of  the 
action  will  not  be  allowed  on  the  trial. 

The  learned  senior  counsel  for  the  plaintiffs,  in  his 
argument,  urges  that  this  court  should  respect  and  fol- 
low the  decision  made  by  the  majority  of  the  judges  in 
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the  3d  Department  when  the  demurrer  of  some  of  the 
defendants  was  considered. 

The  principle  involved  in  the  maxim  "stare  decicis 
et  non  quieta  movere,"  was  referred  to,  and  must  be 
accepted  and  applied  to  this  case,  in  reaching  a  result. 
What  is  the  effect  of  its  application  here  ? 

I.  When  the  General  Term  decided  the  demurrer  of 
the  other  defendants  the  complaint  contained  many  alle- 
gations not  now  therein,  and  allegations  upon  which 
reliance  was  placed  by  the  judges  delivering  prevailing 
opinions. 

II.  It  was  then  assumed  that  the  county  of  New  York 
could  not  maintain  an  action  to   recover  the  moneys 
taken  by  the  defendants  ;  and  that  assumption  has  been 
completely  taken  away  by  the  unanimous  opinion  of 
the  General  Term   in  this  district   in  the  case  of   the 
/Supervisors  v.  Tweed,  (supra;}  and  therefore  the  rea- 
soning based  upon  that  assumption  has  no  force  here, 
as  an  authority. 

III.  The  opinions  which  were  delivered  as  to  the  other 
defendants  place  some  effect  upon  the  circumstance  that 
the  defendants  were  holding  public  offices.     Although 
it  is  not  here  considered  that  this  defendant,  Ingersoll, 
is  less  liable  by  reason  of  being  a  private  individual, 
still  that  circumstance,  as  considered  in  the  light  of  the 
reasoning  in  the  opinions,  lessens  the  force  of  the  result 
as  an  authority.     (Cagev.  Acton,  12 Mod.,  288.     2  East, 
469.      5   Taunt.,  155.)     Ratio  legis  est  anima  legis ; 
mutata  legis  ratione,  mutatur  et  lex. 

IY.  The  result  in  the  3d  Department  was  reached  by 
disregarding,  if  not  by  directly  overruling,  the  case  of 
the  People  v.  Miner,  (2  Lans.,  396,)  in  1868.  Since 
that  case  was  decided,  the  doctrines  thereof  have  been 
examined  by  the  same  learned  jurist  who  delivered  the 
opinion  in  2  Lans.,  396,  and  the  principles  reaffirmed, 
by  the  General  Term  of  the  4th  Department,  in  the 
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People  v.  Albany  &  Susq.  R.  R.  Co.  (5  Lans.,  26,) 
unanimously. 

It  therefore  appears  that  the  cases  immediately  bearing 
upon  one  of  the  leading  questions  here  involved  are  in 
conflict ;  and  therefore  this  court,  even  at  Special  Term, 
is  at  liberty,  as  well  as  required,  to  rely  upon  the  force 
of  other  cases  applicable  to  the  questions  involved  on 
this  demurrer.  Manifestly,  such  a  course  can  in  no  just 
sense  be  considered  as  a  disregard  of  the  wholesome  doc- 
trine of  stare  decicis. 

No  doubt  is  entertained  as  to  the  liability  of  the  de- 
fendant Ingersoll,  as  well  as  the  other  defendants,  to 
respond  for  the  great  fraud  in  which  he  has  been  a  par- 
ticipant. But  his  demurrer  to  the  plaintiffs'  complaint 
must  be  sustained,  because  the  complaint  does  not  state 
"facts  sufficient  to  constitute  a  cause  of  action,"  in 
favor  of  the  plaintiffs,  the  people  of  the  state. 

The  demurrer  of  the  defendant  Ingersoll  will  be  sus- 
tained ;  with  leave  to  the  plaintiffs  to  amend  in  twenty 
days,  upon  payment  of  costs. 

Ordered  accordingly,  (a) 

[NEW  YORK  SPECIAL  TERM,  March,  1873.     Hardin,  Justice.] 

(a)  Affirmed  by  the  General  Tefrm  in  the  1st  Department,  and  the  latter  de- 
cision affirmed  by  the  Court  of  Appeals,  after  a  re-argument.  (68  N.  Y.,  1.) 
The  legislature  subsequently  passed  an  act  authorizing  the  people  of  the  state 
to  sue  in  cases  of  this  nature.  (Laws  of  1875,  chap.  49.) 
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and  others. 

M.  and  his  wife,  the  plaintiff,  who  had  separated  and  were  living  apart  at  the 
time,  a  suit  brought  by  the  wife  for  a  limited  divorce  being  then  pending, 
settled  such  suit,  in  October,  1871 ;  and  on  the  27th  of  that  month,  they  exe- 
cuted an  instrument  by  which  it  was  agreed  that  the  plaintiff  should  live 
apart  from  M.,  and  the  latter  was  to  pay  her  $5,000  yearly,  and  if  she  kept 
house,  $600  more.  It  was  payable  at  a  .savings  bank  in  S.,  in  equal  monthly 
payments,  to  the  credit  of  the  wife,  so  long  as  she  should  remain  the  wife  of 
M.  or  continue  his  widow,  <fec.  And  for  securing  the  prompt  and  regular 
payment  of  such  annuity.  M.  covenanted  and  agreed  that  he  would  make  and 
execute  a  valid  will,  and  keep  the  same  at  all  times  in  force,  in  and  by 
which  he  should  provide  for  the  fulfilment,  on  his  part,  of  said  instrument, 
and  make  the  payments,  therein  provided  for,  a  lien  and  charge  upon  hia 
estate.  The  wife  covenanted  and  agreed  that  she  would  accept  and  receive 
the  provision  made  for  her  support,  in  lieu  of  all  claim,  charge  or  incum- 
brance,  in  any  way  or  manner,  or  at  any  time  thereafter,  upon  M.  or  his  rep- 
resentatives, or  upon  his  estate.  M.  had,  on  the  9th  of  November,  1870, 
executed  a  will  by  which  he  directed  his  executors  to  pay  $2,500  to  his  wife, 
during  her  life,  or  until  she  should  again  marry.  On  the  30th  of  October, 
1871,  he  added  a  codicil  thereto,  by  which  the  said  annuity  to  the  plaintiff 
was  revoked ;  and  it  was  provided  :  "  And  I  hereby  give  and  bequeath  to  my 
said  wife  the  sum  of  $5,000  yearly,  to  be  paid  to  her,  each  and  every  year,  in 
monthly  instalments,  so  long  as  she  shall  continue  my  widow."  M.  died  in, 
Apr\J,  1 873.  The  principal  question  was,  whether  the  plaintiff  was  entitled 
to  receive,  out  of  M.'s  estate,  $5,000  a  year  during  her  life  or  widowhood, 
or  $10,000. 

Held,  1.  That  the  agreement  of  separation  was  valid  and  binding,  and  such  an 
one  as  the  parties  might  lawfully  enter  into ;  they  being  actually  separated, 
and  living  apart,  at  the  time  it  was  made. 

2.  That  the  covenant  of  M.  to  pay  $500  a  year  if  the  plaintiff  should  keep  a 
house  on  her  own  account,  and  occupy  the  same  as  her  residence,  was  con- 
tingent; that  she  must  rent  and  keep  a  house  before  the  covenant  would 
become  operative,  or  the  $500  payable. 

3.  But  that  the  covenant  to  pay  an  annuity  of  $5,000  was  not  contingent;  that 
it  was  absolute,  and  the  liability  to  pay  was  fixed  and  settled,  the  moment 
the  agreement  was  executed.     That  M.  was  under  an  operative  covenant, 
and  he  and  his  estate  were  chargeable  with  the  observance  thereof;  which 
was  liable  to  be  defeated  only  by  her  death,  subsequent  marriage,  Ac. 

4.  That  beyond  this  covenant  to  pay  the  annuity  of  $5,000,  M.  was  bound  to 
secure  the  payment  thereof,  by  a  testamentary  provision  for  the  "fulfilment" 
of  such  covenant  by  him. 

6.  That  in  the  absence  of  any  proof  showing  an  intent  on  the  part  of  the  testa- 
tor to  be  more  liberal  and  generous  with  the  wife,  by  donating  an  addi- 
tional sum,  than  the  terms  of  the  agreement  called  for,  the  presumption. 
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was  that  the  giving  of  the  annuity  of  $5,000  named  in  the  codicil  was  in- 
tended as  a  compliance  with  the  agreement  of  the  testator  to  provide  for  that 
sum ;  that  it  was  inserted  in  the  will  as  an  intended  fulfilment  of  such  agree- 
ment. And  that  it  should  be  held  a  satisfaction  of  the  agreement,  pro  tatUo, 
if  availed  of  by  the  wife. 

6.  That  the  plaintiff  was  entitled  to  receive  only  the  annuity  of  $5,000;  and  to 
enforce  the  $ 500  rental  covenant  whenever  she  should  bring  herself  within 
its  terms. 

"When  the  language  of  a  codicil  is  clear;  when  no  question  arises  as  to  the 
phraseology  used ;  and  no  uncertain  or  ambiguous  words  are  employed,  the 
declarations  of  the  testator  to  the  scrivener  who  drew  the  codicil  are  inad- 
missible to  establish  the  inlention  of  the  testator,  at  the  time  he  executed  the 
instrument. 

But  evidence  of  the  facts  and  circumstances  under  which  the  codicil  was  exe- 
cuted may  be  received,  and  may  be  looked  into  in  determining  what  infer- 
ences and  presumptions  arise. 

THE  plaintiff  was  married  on  the  26th  day  of  June, 
1867,  at  the  city  of  Syracuse,  to  John  Magee,  and 
they  lived  together  some  two  or  three  years  and  sep- 
arated, she  alleging  his  cruel  treatment  as  the  cause ; 
and  she  brought  a  suit  for  a  limited  divorce,  in  this 
court,  which  was  pending  and  about  to  be  tried,  in  Oc- 
tober, 1871.  The  action  was  settled  by  the  partie^  and 
with  the  assent  of  the  plaintiff's  father  and  trustee,  and 
the  instrument  of  October,  1871,  evidences  the  terms  of 
(settlement; — she  was  to  live  apart  from  her  husband 
Magee,  and  he  was  to  pay  her  $5,000 ;  and  if  she  kept 
house,  $500  more.  It  was  made  payable  at  the  Syracuse 
Saving  Bank  in  Syracuse,  in  monthly  payments,  to  the 
credit  'of  Alice  S.  Magee. 

The  article  of  separation  bears  date  27th  of  October, 
1871,  and  says:  "And  further,  that  he,  the  said  party 
of  the  first  part,  shall  and  will  well  and  truly  pay  OR 
CAUSE  to  be  paid  to  the  said  Alice  S.  Magee,  for  her 
maintenance  and  support,  the  just  and  full  sum  of  live 
thousand  (5,000)  dollars  yearly,  each  and  every  year 
so  long  as  the  said  Alice  shall  remain  his  wife  or  con- 
tinue his  widoio,  and  she  shall  be  deemed  his  wife  until 
divorced  by  decree  of  courts  of  state  of  New  York,  to 
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be  paid  in  equal  monthly  payments,  the  first  whereof  to 
be  paid  on  the  9th  day  of  November  next." 

The  instrument  also  provides  for  the  securing  of  such 
payments  by  directing  the  trustees  under  the  will  of 
John  Magee  then  deceased  to  pay  the  said  $5,000,  &c., 
or  so  much  as  shall  at  any  time  remain  unpaid.  "And 
for  securing  the  prompt  and  regular  payments  of  said 
above  mentioned  sums,  the  party  of  the  first  part  cove- 
nants and  agrees  *  *  *  that  he  the  said  party  of  the  first 
part  will  make  and  execute  in  due  form  of  law  a  valid 
last  will  and  testament,  and  keep  the  same  at  all  times  in 
force,  in  and  by  which  he  shall  provide  for  the  fulfil- 
ment on  his  part  of  this  instrument,  and  make  the  pay- 
ments herein  provided  for  a  lien  and  charge  upon  his 
estate." 

The  will  of  the  testator  was  made  November  9,  1870 ; 
to  which  he  added  a  codicil  dated  October  30,  1871.  He 
died  April  25,  1873.  The  instrument  of  October  27, 
1871,  also  contains  a  covenant  and  agreement  on  the 
part  of  Alice  that  she  would  "in  all  things  accept  and 
receive  the  provisions  above  made  for  her  support  in 
lieu  of  all  claim,  charge  or  incumbrance  in  any  way  or 
manner,  or  at  any  time  hereafter,  upon  the  party  of  the 
first  part  or  upon  his  representatives,  or  upon  his 
estate."  The  testator,  in  his  said  will  of  9th  November, 
1870,  directed  his  executors  to  set  apart  such  sum  as 
would  produce  $2,500  per  year,  and  to  pay  82,500  to  his 
wife  Alice  during  her  life,  or  until  she  should  again 
marry. 

By  the  codicil  of  30th  October,  1871,  the  said  annuity 
to  the  wife  was  revoked,  and  the  codicil  further  pro- 
vided, "and  I  hereby  give  and  bequeath  to  my  said  wife 
the  sum  of  $5,000  yearly,  to  be  paid  to  her  each  and 
every  year  in  monthly  instalments,  so  long  as  she  shall 
continue  my  widow." 

At  the  time  the  codicil  was  prepared,  the  defendants 
claim  certain  declarations  were  made  by  the  testator,  as 
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to  his  object  and  purpose  in  executing  such  codicil. 
Nothing  appears  in  the  will  upon  the  subject  of  such 
bequest,  except  the  words  above  quoted.  No  provision 
is  made  in  the  will  for  the  payment  of  said  $5,000  into 
any  bank  in  Syracuse  to  the  credit  of  Alice. 

D.  Pratt,  for  the  plaintiff. 

F.  Kernan  and  Bradley  &  Kendall,  for  the  defen- 
dants. 

HARDIN,  J.  The  principal  question  in  this  case  is 
whether  the  plaintiff,  Alice  S.  Magee,  is  entitled  to  re- 
ceive out  of  her  late  husband's  estate  $5,000  per  year 
during  her  life  or  widowhood,  or  the  sum  of  $10.000,  in 
virtue  of  the  instrument  of  settlement  dated  27th  Octo- 
ber, 1871,  and  the  codicil  dated  30th  of  October,  1871. 

In  considering  this  question  it  must  be  assumed  that 
the  instrument  of  27th  of  October,  1871,  was  valid,  and 
such  an  one  as  the  parties  might  lawfully  enter  into. 
They  had  actually  separated,  and  were  living  apart  at 
the  time  such  agreement  was  made. 

The  agreement  was  therefore  valid  ;  and  it  was  com- 
petent for  the  parties  to  bind  themselves  to  the  stipula- 
tions found  in  that  instrument.  (Carson  v.  Murray,  3 
Paige,  501,  and  cases  there  cited.} 

The  covenant  to  pay  $500  per  year,  if  said  Alice  "  shall 
rent  and  keep  a  house  on  her  own  account  and  occupy 
the  same  as  her  residence  "  is  contingent ;  she  must  rent 
and  keep  house,  before  the  covenant  becomes  operative, 
and  nothing  becomes  due  her  by  reason  of  such  cove- 
nant to  pay  $500  towards  the  rent  "during  and  while 
she  shall  so  rent  and  keep  house  as  aforesaid,"  until  she 
rents  and  keeps  house. 

No  proof  was  given  to  establish  her  right  to  receive 
any  sum  as  accrued  to  her  by  reason  of  any  breach  of 
that  covenant.  Nothing  was  due  her  thereon  at  the  time 
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the  codicil  was  prepared  and  executed  by  the  deceased 
liusb'and. 

But  the  covenant  to  pay  an  annuity  of  $5,000  was  not 
contingent.  It  was  absolute,  and  the  liability  to  pay 
was  fixed  and  settled  the  moment  the  instrument  was 
executed,  on  the  27th  day  of  October,  1871.  The  hus- 
band was  under  an  operative  covenant,  and  he  and  his 
estate  were  chargeable  with  the  observance  of  the  cove- 
nant, liable  to  be  defeated  only  by  her  death,  subse- 
quent marriage  or  the  divorce  of  the  parties  by  a  decree 
of  the  courts  of  the  state  of  New  York.  Beyond  this 
fixed  and  absolute  covenant  to  pay  $5,000  per  year,  the 
deceased  husband  stipulated  that  for  the  further  secur- 
ing the  prompt  and  regular  payments,  he  "  will  make 
and  execute  in  due  form  of  law  a  valid  last  will  and  tes- 
tament, and  keep  the  same  at  all  times  in  force,  in  and 
by  which  he  shall  provide  for  the  fulfilment  on  his  part 
of  this  instrument,  and  make  the  payments  therein  pro- 
vided for  a  lien  and  charge  upon  his  estate."  The  obli- 
gation was  thus  cast  upon  the  deceased  to  "secure"  the 
covenant  by  a  testamentary  provision  —  to  be  by  him 
made  in  his  behalf  "for  the  fulfilment  on  his  part  of 
this  instrument."  Suppose  he  had  delayed  making  any 
testamentary  provision  "in  fulfilment  on  his  part,"  and 
had  continued  in  life,  and  she  had  sought  by  action  to 
enforce  the  obligation  to  make  such  testamentary  pro- 
vision, and  had  succeeded  in  obtaining  a  decree  requir- 
ing such  provision,  and  it  has  been  made  under  such 
decree  ;  could  it  be  doubted  that  it  was  simply  in  aid  of 
his  covenant,  and  in  execution  of  his  obligation  to  thus 
provide  ? 

Inasmuch  as  the  provision  in  the  codicil  contains  no 
reference  to  the  agreement,  and  does  not  declare,  in 
terms,  the  intention  of  the  testator  to  comply  with  his 
covenant  to  further  provide  for  the  payment  of  the  an- 
nuity of  $5,000,  it  is  proper  to  look  at  all  the  surround- 
ing circumstances,  the  terms  of  the  agreement,  the 
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relations  of  the  wife  and  husband  at  the  time  the  agree- 
ment and  codicil  were  made,  the  state  of  feeling  then 
existing  between  them,  to  ascertain  the  intention  of  the 
testator  at  the  time  the  codicil  was  made  and  executed. 
He  had  solemnly  covenanted  to  'provide  for  the  fulfil- 
ment of  the  agreement  on  his  part.  The  codicil,  so  far 
as  the  $5,000  was  concerned,  was  in  the  direction  of  the 
fulfilment  of  the  obligation  he  had  made  with  Mrs. 
Magee.  There  are  no  facts  or  circumstances  disclosed 
in  the  case  indicative  of  an  intention  on  his  part  to  do 
better  by  her  than  he  had  covenanted  to  do,  when  set- 
tling the  suit  she  had  pending  against  him  for  separa- 
tion and  alimony,  at  the  time  it  was  made.  He  had 
made  himself  legally  liable  to  pay  her  $5,000;  he  had 
created  a  liability  which  must  rest  upon  his  estate,  in 
case  of  his  death  ;  and  in  the  agreement  he  had  stipu- 
lated to  secure  the  payment  of  the  $5,000  by  a  testament- 
ary provision.  He  had  not  taken  the  agreement  with 
him  from  Syracuse ;  he  called  for  his  will,  and  caused 
to  be  drawn  a  revocation  of  the  former  legacy  to  his 
wife  made  in  November,  1870.  He  caused  it  to  be 
drawn  in  language  which  was  ample  to  further  secure 
her  $5,000  per  year  ;  it  was  put  in  form  by  the  scrivener, 
and  he  then  executed  it,  and  it  remained  valid  at  his 
death  in  April,  1873. 

No  effort  was  made  by  his  wife  to  have  any  other  pro- 
vision inserted  in  his  will  to  further  secure  her  the  $5,000 
covenanted  to  be  provided  for  by  will.  Nor  does  it  ap- 
pear that  she  had  any  knowledge  of  the  codicil,  until 
after  his  death. 

All  these  facts,  circumstances,  and  the  provisions  of 
the  contract,  being  considered,  it  is  difficult  to  draw  a 
presumption  from  the  codicil  thus  made,  that  the  tes- 
tator intended  to  do  more  than  he  had,  three  days 
before,  covenanted  to  do  for  his  wife.  There  are  no  cir- 
cumstances disclosed,  of  a  state  of  feeling  or  mind  that 
may  be  supposed  to  have  influenced  him  to  greater  con- 
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sideration  towards  her  on  the  30th  of  October,  1871,  than 
he  possessed  on  the  27th  of  October,  when  he  was  only 
willing  to  bind  himself  and  his  estate  with  the  payment 
of  an  annuity  of  $5,000. 

In  the  case  in  3  Paige,  (supra,}  the  chancellor  says  : 
"The  testator  speaks  of  his  wife  in  terms  of  great  kind- 
ness and  affection,  notwithstanding  the  separation.  I 
must  therefore  presume  it  was  his  intention  to  give  her 
this  as  an  additional  allowance  for  her  support,  or  as 
an  inducement  to  her  to  relinquish  her  legal  claim  of 
dower,  and  thus  to  prevent  any  future  litigation  upon 
the  question  whether  she  was  bound  to  elect  between  the 
annuity  and  her  dower." 

No  such  expressions  of  kindly  feeling  towards  the 
wife  are  found  in  Magee' s  will,  nor  disclosed  by  the  evi- 
dence, here.  No  need  for  any  further  inducement  to  his 
wife  to  relinquish  her  dower  or  other  claim  upon  his 
estate. 

All  such  relinquishment  and  release  had  been  given 
him  by  his  wife,  three  days  before  the  codicil  was  pre- 
pared. 

These  circumstances,  as  well  as  others,  distinguish 
this  case  from  the  principles  and  results  laid  down  by 
the  chancellor  in  Carson  v.  Murray,  (supra.} 

The  circumstances  and  facts  here  warrant  the  pre- 
sumption that  the  $5,000  named  in  the  codicil  was  in- 
tended to  comply  with  the  agreement  to  provide  for  that 
sum,  and  that  it  was  inserted  in  the  codicil  as  an  intended 
fulfilment  of  the  agreement,  and  that  it  should  be  held 
'a  satisfaction  of  the  agreement,  pro  tanto,  if  availed  of 
by  the  wife.  (Mulherari1  s  Executor  \.  Gillespie,  12 
Wend.,  349.) 

The  cases  cited  by  the  learned  counsel  for  the  plain- 
tiff, in  respect  to  slight  inequalities  in  the  two  pro- 
visions, have  not  been  overlooked.  But  the  rule  laid 
down  by  ALLEX,  J.,  in  Nine  v.  Hine,  (39  Barb.,  507,) 
seems  to  be  reasonable,  and  must  be  followed. 
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ALLEN,  J.,  says,  at  page  510:  "If  they  are  substan- 
tially the  same,  a  small  variance  in  the  time  of  payment, 
01  other  trifling  difference,  will  not  vary  the  application 
of  the  rule."  (Story's  Equity,  §  1110.  7  Vesey,  508.) 

The  proofs  in  this  case  fail  to  show  an  intent  on  the 
part  of  the  testator  to  donate  an  additional  sum  —  to  be 
more  liberal  and  generous  with  the  wife  than  the  terms 
of  the  agreement,  and  therefore  it  must  be  held  that  the 
testator  was  discharging  his  legal  obligation  in  accord- 
ance with  his  sense  of  justice,  when  he  raised  the  legacy 
from  $2,500  to  $5,000,  and  made  the  liability  of  his  estate 
to  his  wife  by  the  codicil  equal  to  the  fixed  and  abso- 
lute covenant.  The  omission  to  provide  for  the  contin- 
gent liability  to  pay  rental,  leaves  the  agreement  in 
that  regard  unaffected  by  the  codicil ;  and  when  the 
facts  precedent  to  her  rights  to  the  rental  covenant  arise, 
she  will  be  entitled  to  assert  and  enforce  them  under  the 
agreement. 

The  declarations  of  the  testator  to  Mr.  Bush,  the 
scrivener  who  drew  the  codicil,  were  offered  by  the  de- 
fendants, to  establish  the  intention  of  the  testator  at  the 
time  he  made  the  codicil.  They  were  objected  to  by  the 
plaintiff,  and  the  question  as  to  their  admissibility 
reserved. 

The  declarations  of  intent  ought  not  to  be  received. 
(Williams  v.  Crary,  4  Wend..  451.)  SAVAGE,  Ch.  J., 
says:  "Parol  testimony  is  inadmissible  for  some  pur- 
poses, but  for  others  it  is  indispensable.  It  cannot  be 
received  to  give  a  construction  to  the  language  of  a  will, 
but  to  prove  circumstances  from  which  the  court  may 
draw  inferences  or  presumptions."  The  language  of 
the  codicil  to  the  will  in  this  case  is  clear ;  no  question 
arises  as  to  the  phraseology  used  ;  no  uncertain  or  am- 
biguous words  are  employed.  The  objection  must  there- 
fore be  sustained.  But  the  facts  and  circumstances 
sarrounding  the  parties,  and  the  circumstances  under 
which  the  codicil  was  executed  were  received,  and  must 
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be  allowed  to  stand  in  the  case  ;  and  they  may  be  looked 
into  in  determining  what  inferences  and  presumptions 
arise.  (Trustees  v.  Colgrove,  4  Nun,  367,  and  tJie  cases 
cited  in  opinion  of  E.  D.  SmUJi,  J.}  These  views  lead  to 
the  conclusion  that  the  plaintiff  is  entitled  to  receive 
only  $5,000  annuity,  and  she  may  have  a  provision  in- 
serted in  the  decree,  if  she  shall  serve  a  stipulation  be- 
fore entering  the  same,  declaring  her  purpose  to  rely  upon 
the  codicil,  or  upon  the  agreement  to  enforce  the  pay- 
ment of  the  annuity. 

The  decree  must  also  preserve  to  the  plaintiff  the 
right  to  enforce  the  $500  rental  covenant  whenever  she 
shall  bring  herself  within  its  terms. 

Inasmuch  as  the  decree  will  settle  her  rights,  and  give 
her  the  right  to  enforce  them,  and  establish  the  extent 
of  the  liability  of  the  defendants  as  executors,  the  judg- 
ment may  be  entered  by  the  plaintiff  in  accordance  with 
the  views  herein  expressed,  with  costs  payable  out  of 
the  estate  in  the  hands  of  the  executors,  the  defendants. 

Judgment  accordingly. 


THE  SAME  vs.  THE  SAME. 
ACTION  to  recover  unpaid  instalments  of  annuity. 

HARBIN,  J.  In  this  second  action,  the  plaintiff  is  en- 
titled to  recover  the  unpaid  instalments. 

Courts  of  equity  have  jurisdiction  to  give  such  relief, 
even  against  executors  and  trustees.  (I  Story's  Eq., 
§593.  3  Barb.  Ch.,  466.) 

The  evidence  showed  some  funds  in  the  hands  of  the 
executors,  and  they  should  therefore  pay  the  sum  past 
due  to  the  plaintiff. 

But  the  plaintiff,  before  entering  the  judgment,  should 
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give  the  bond  provided  by  the  statute  in  such  cased. 
The  bond  should  be  approved  by  a  justice  of  this  court, 
or  a  county  judge,  and  filed,  before  the  findings  are 
signed  and  filed.  There  was  no  such  bond  tendered 
before  suit  brought,  and  therefore  no  costs  will  be  re- 
covered by  the  plaintiff,  in  this  action. 

Judgment  for  the  plaintiff. 

[ONONDAGA  SPECIAL  TERM,  December  7,  1874.     Hardin,  Justice.] 


THE  PEOPLE  vs.  TWEED. 

The  writ  of  error  is  a  writ  of  right,  and  issues  as  a  matter  of  course,  in  cases  of 
misdemeanor. 

The  direction  for  a  stay  of  proceedings,  on  a  writ  of  error,  is  not  a  matter 
of  course,  but  rests  in  the  sound  judicial  discretion  of  the  officer  allowing 
the  writ. 

When  it  appears  that  the  points  urged  in  support  of  an  application  for  a  stay 
of  proceedings  were  raised  upon  the  trial,  and  overruled  by  the  judge  pre- 
siding, as  well  as  by  another  judge,  upon  a  writ  of  habeas  corpus  ;  that  the 
prisoner  has  voluntarily  allowed  considerable  delay,  since  the  trial,  without 
presenting  his  case  to  an  appellate  court  for  review ;  that  no  application  for 
a  stay  has  been  made  to  the  judge  who  presided  at  the  trial,  nor  to  any  other 
judge  of  that  district;  and  the  application  is  finally  made  to  a  judge  outside 
of  the  judicial  district  in  which  the  trial  took  place ;  it  is  a  proper  exercise 
of  discretion  for  the  latter  judge  to  refuse  the  stay,  with  leave  to  withdraw 
the  application,  and  without  prejudice  to  any  further  application  to  another 
officer. 

THE  defendant,  by  his  counsel  George  F.  Corn- 
stock,  David  Field  and  E.  R.  Bacon,  has  made 
application  for  a  writ  of  error  with  a  stay  of  proceed- 
ings, to  be  issued  to  the  court  of  oyer  and  terminer  of 
the  city  and  county  of  New  York.  Tlje  application  is 
based  upon  the  error-book  containing  1064  pages  of 
printed  matter,  the  printed  bill  of  exceptions  containing 
778  pages,  and  upon  printed  and  oral  briefs,  consisting 
of  numerous  pages,  and  a  citation  of  numerous  authori- 
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ties.  In  conjunction  with  the  presentation  of  such, 
papers  ex  parte,  no  one  appearing  for  the  people,  an 
oral  statement  was  made  of  the  several  points  princi- 
pally relied  upon  to  indicate  error.  Upon  the  trial,  had 
before  the  court  of  oyer  and  terminer,  before  Hon.  NOAH 
DAVIS  presiding,  some  200  exceptions  were  taken,  not 
stated  in  detail  or  argued  here. 

It  was  conceded  that  no  application  for  a  writ  of  error 
had  been  made  to  the  learned  justice  who  presided  at 
the  trial,  nor  to  any  of  the  other  five  justices  of  the  Su- 
preme Court  of  said  city  of  New  York.  It  was  also 
stated  that  the  next  General  Term  is  appointed  to  be 
held  in  the  city  of  New  York,  January  4,  1875,  at  which 
it  was  supposed  the  writ  of  error  may  be  disposed  of,  in 
time  to  be  presented  for  a  hearing  in  the  Court  of  Ap- 
peals, January  19,  1875. 

It  was  also  stated  that  Tweed,  the  prisoner,  on  the 
29th  of  November,  1873,  was  imprisoned  in  the  peniten- 
tiary at  Blackwell's  Island,  and  has  ever  since  remained 
in  such  prison,  under  sentence;  though  no  affidavit  or 
other  proof  of  such  fact  was  presented. 

Geo.  F.  ComstocJc,  D.  Field  and  E.  R.  Bacon,  for  the 
prisoner. 

HARDIN,  J.  The  learned  counsel  for  the  prisoner  is 
correct  in  saying  that  the  writ  of  error  is  a  writ  of  right, 
and  issues  as  of  course,  in  cases  of  misdemeanor.  In 
capital  cases,  such  writ  can  issue  only  after  notice  given 
to  the  attorney  general  or  the  district  attorney  of  the 
county  where  such  conviction  shall  have  been  had.  (2 
R.  8.,  Edm.  ed.,  765.) 

The  16th  section  of  the  statute  provides  as  follows : 
"But  no  such  writ  of  error  shall  stay  or  delay  the  exe- 
cution of  such  judgment  or  sentence  thereon,  unless  the 
same  shall  be  allowed  by  a  justice  of  the  Supreme  Court, 
or  by  a  county  judge,  with  an  express  direction  therein 

VOL.  LXVII.  32 
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that  the  same  is  to  operate  as  a  stay  of  proceedings  on 
the  judgment  upon  which  such  writ  shall  be  brought." 

It  has  been  held,  in  numerous  cases,  that  the  direction 
for  a  stay  is  not  a  matter  of  course ;  and  that  it  rests 
in  the  sound  judicial  discretion  of  the  officer  allowing 
the  writ  of  error. 

In  other  words,  that  the  judicial  officer  must  exercise 
a  discretion,  in  respect  to  the  question  as  to  whether,  in 
the  case  before  him,  he  shall  direct  or  refuse  a  stay  of 
proceedings.  (Hill  v.  The  People,  10  N.  Y.,  464.  3 
Parker,  567.  People  v.  Folmsbee,  60  Barb.,  484. 

In  the  application  here  made,  three  prominent  points 
are  made  in  respect  to  the  regularity  and  correctness  of 
the  trial  had  in  the  oyer  and  terminer  which  sentenced 
the  prisoner  to  confinement  for  twelve  years,  and  to 
payment  of  some  $12,000  fine. 

The  leading  points  stated  by  the  learned  senior  coun- 
sel relate,  (1.)  to  the  court  in  which  the  trial  was  had  ; 
(2.)  to  the  imposition  of  successive  sentences,  each  suc- 
cessive one  to  begin  at  the  expiration  of  the  prior ; 
(3.)  to  the  right  of  the  accused  to  additional  challenges 
to  jurors;  (4.)  the  constitutionality  of  the  act  of  April, 
1870,  conferring  duties  upon  the  board  of  audit  in  the 
city  of  New  York.  The  very  clear  and  lucid  statement 
made  by  the  careful  and  astute  counsel  submitting  this 
application  seemed  to  render  plausible  his  position. 

But  it  must  be  borne  in  mind  that  the  hearing  is  ex 
parte,  and  considerations  may  have  been  overlooked  by 
counsel  which  have,  and  should  have,  great  force  in  ar- 
riving to  correct  conclusions  upon  the  points  raised. 

Furthermore,  these  very  points  were  raised  upon  the 
trial,  and  discussed  by  very  able  counsel,  and  overruled 
after  careful  examination,  as  the  case  shows,  by  the 
learned  justice  who  presided  at  the  trial. 

Recently  an  application  was  made  to  Justice  Barrett 
for  a  writ  of  habeas  corpus,  and  upon  the  return  to 
that  writ,  it  is  understood,  most  if  not  all  the  points 
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here  made  were  raised,  and  overruled  by  that  learned 
officer. 

If  these  points  are  well  taken,  they  are  of  such  a  na- 
ture as  to  lead  to  a  reversal  of  the  judgment,  either  in 
the  General  Term,  or  Court  of  Appeals.  The  prisoner 
has  voluntarily  allowed  considerable  delay  since  the 
trial,  without  presenting  his  case  to  an  appellate  court 
for  review,  where  such  questions  can  be  carefully  and 
elaborately  examined.  Although  that  delay  does  not 
deprive  him  of  the  right  of  review,  nor  the  right  to  a 
writ  of  error  at  this  time,  still  it  may  not  inappro- 
priately be  referred  to  in  considering  a  question  which 
rests  in  discretion.  It  appears  the  bill  of  exceptions 
was  tiled  14th  of  July,  1874. 

But  it  is  insisted  that  errors  occurred  upon  the  trial, 
which  should  induce  a  stay  of  proceedings  pending  the 
review. 

The  statement  made  upon  this  application,  that  a 
hearing  can  be  obtained  in  the  General  Term  4th  of 
January  next,  and  probably  in  the  Court  of  Appeals, 
indicates  that  no  greater  time  will  be  required  from 
now,  to  obtain  the  judgment  of  an  appellate  court,  than 
the  prisoner  has  voluntarily  allowed  to  elapse  without 
seeking  a  review,  in  the  usual  course,  in  such  cases. 
This  consideration  is  not  without  its  force  upon  the 
question  of  discretion  now  presented  by  this  application 
for  a  stay  of  proceedings. 

It  is  quite  common  to  apply  for  a  writ  of  error,  to 
the  judge  who  presided  at  the  trial,  before  applying  to 
another. 

The  statute  does  not  require  such  application  to  be 
made.  But  it  has  become  quite  common  to  pursue  such 
a  course  in  the  first  instance  ;  to  avoid,  as  much  as  pos- 
sible, conflicting  results  apparently  from  co-ordinate 
officers. 

Indeed,  in  cases  of  a  criminal  character,  which  have 
been  had  before  an  oyer  held  by  me,  such  applications 
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have  uniformly  been  made,  and  no  writ  with  a  stay  of 
proceedings  has  been  granted  by  another  officer,  after 
such  conviction. 

Such  course  is  conducive  to  harmony  ;  and  common 
courtesy  among  judicial  officers  is  promoted  by  it. 

This  consideration  should  have  its  force  in  this  case, 
inasmuch  as  this  application  is  made  outside  of  the 
judicial  district  in  which  the  trial  took  place. 

However,  it  would  be  within  the  power  of  the  judge 
to  whom  this  application  is  made  to  look  into  the  ques- 
tions made  here,  as  to  which  error  is  alleged,  and  if 
fully  satisfied  that  error  was  committed,  to  allow  a  stay 
of  proceedings. 

The  same  questions  having  substantially  been  raised 
before  the  justice  who  recently  remanded  the  prisoner, 
when  brought  up  on  a  habeas  corpus,  may  be  regarded 
as  having  been  passed  upon,  for  the  purposes  of  this 
application,  adverse  to  the  prisoner. 

That  will  not  prevent  a  full  and  perfect  review  of  the 
trial  in  an  appellate  court ;  which  can  be  had  upon  the 
writ  asked  for,  and  which  the  statute  entitles  the  pris- 
oner to  have  allowed  as  a  matter  of  right.  The  con- 
siderations stated  would  lead  me  to  refuse  the  stay, 
upon  the  papers  now  before  me ;  but  as  counsel  desire 
to  withdraw  the  application,  leave  is  granted  so  to  do  ; 
and  therefore  this  decision  is  without  prejudice  to  any 
further  application  before  any  other  officer,  upon  the 
same  or  additional  papers. 

Ordered  accordingly. 
[Jfc1  CHAMBERS,  Little  Falls,  December  28,  1874    Hen-din,  Justice.] 
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ELIZA   A.  LYNCH  vs.  CHARLES  H.    PENDERGAST  and 

others. 

The  third  provision  of  a  will  was  so  framed  as  (1,)  to  carry  to  the  executors 
$44,000  "  in  trust  to  receive  the  income,  issues  and  profits  therefrom ;"  (2,)  to 
"  pay  over  the  same  semi-annually "  from  the  death  of  the  testator,  to  his 
wife,  the  plaintiff,  for  her  support  and  maintenance  for  and  during  her  life; 
and  after  her  decease,  the  securities,  so  valued  at  $44,000,  were  given  and 
bequeathed,  viz.,  $10,000  to  be  held  by  the  executors  in  trust,  to  pay  over 
the  income  to  the  grandson  James  L.,  after  the  death  of  the  wife,  up  to  the 
time  James  L.  should  attain  the  age  of  twenty-one,  and  then,  if  the  wife 
should  have  died  prior  to  that  time,  the  $10,000  principal  was  to  be  paid 
over  to  the  grandson  "  for  his  own  use  and  benefit."  It  also  made  a  provi- 
sion in  effect  similar  to  that  made  for  James  L.,  for  the  granddaughter,  Eliza 
L.,  and  she  was  to  have  the  income  thereof  till  she  was  twenty-one  years  of 
age,  after  the  death  of  the  widow,  and  then  the  principal,  $10,000,  was  to  be 
paid  over  to  the  said  Eliza  L.,  for  her  own  use  and  benefit.  The  will  also 
provided  that  in  case  either  of  the  said  grandchildren  should  die  before  the 
wife,  the  share  of  such  deceased  one  should  go  to  the  survivor  of  such  grand- 
children. If  both  of  the  grandchildren  died  before  the  wife,  then  the  $20,000 
was,  at  her  death,  to  be  divided  equally  between  the  testator's  children,  Mary 
J.,  John  and  Louisa  It  also  gave  to  his  children  "the  remaining  $24,000 
herein  set  apart,  at  the  death  of  his  (my)  said  wife,  to  be  equally  divided 
between  them."  By  the  llth  clause  of  the  will,  the  testator  directed  his  ex- 
ecutors to  invest  the  sums  in  his  will  "  given  to  them  in  trust,  in  any  good 
securities,"  and  authorized  them  "  to  cliange  or  vary  the  investments  and  col- 
lect any  of  the  securities  held  by  him."  By  a  codicil  to  said  will,  the  life 
estate  previously  given  to  the  wife  was  enlarged  to  an  absolute  estate  in  fee, 
"and  to  draw  the  income  arising  therefrom"  as  provided  in  the  will;  sub- 
ject to  the  said  provisions  to  the  grandchildren;  and  the  sum  of  $10,000, 
given  to  the  grandchildren  was  directed  not  to  be  paid  over  to  them  until 
each  should  attain  the  age.  of  twenty-five  years. 

Held,  that  by  the  will  and  codicil,  construed  together,  the  plaintiff  took, 
(1,)  The  "absolute  estate,"  or  sole  ownership,  of  $24,000  of  the  $44,000;  or, 

I  in  other  words,  a  legacy  of  $24,000 ;  (2,)  And  the  right  to  the  income  of  the 
other  $20,000,  to  be  paid  to  her  by  the  executors  during  her  life ;  (3,)  The 
income  so  paid  to  her  was  hers  absolutely,  to  hold  to  herself  and  her  heirs. 

Held,  also,  that  the  executors  should  keep  in  trust  $20,000,  invested  in  good 
securities,  and  pay  the  income  to  the  plaintiff  during  her  life;  and  in  case 
she  should  die  before  the  grandchildren  named  were  twenty-five  years  of 
age,  the  income  should  be  paid  to  them,  or  the  survivor;  and  after  that 
period  should  come,  and  such  grandchildren  should  be  twenty-five  years 
of  age,  and  the  plaintiff  should  die,  then  the  principal  of  the  $20,000 
should  be  paid  to  the  grandchildren,  or  the  survivor,  as  provided  in  the  will. 

A  will  and  codicil  are  to  be  taken  in  their  several  parts,  and  read  and  con- 
strued together  as  one  instrument. 
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It  is  the  duty  of  the  court  to  reconcile  all  the  language  employed  by  the  testa- 
tor, if  possible ;  and  to  give  such  a  construction  as  will  carry  it  out  and  into 
effect. 

The  intention  derived  from  the  language  used  is  to  be  the  polar  star,  to  guide 
in  the  construction  to  be  given. 

ACTION  to  obtain  a  construction  of  the  last  will  and 
codicils  of  James  Lynch,  deceased. 
The  facts  stated  in  the  complaint  were  substantially 
admitted  upon  the  trial. 

The  defendants  appeared,  and  demanded  a  construc- 
tion favorable  to  them  respectively. 

Sedgwick,  Kennedy  &  Tracy,  for  the  plaintiff. 

L.  W.  Hall,  W.  C.  Ruger,  and  D.  Pratt,  for  the  de- 
fendants. 

HARDIN,  J.  The  third  provision  of  the  will  was  so 
framed  as  (1,)  to  convey  to  the  executors  $44,000  "in 
trust  to  receive  the  income,  issues  and  profits  therefrom  ;" 
(2,)  to  "pay  over  the  same  semi-annually "  from  the 
death  of  the  testator  to  the  plaintiff,  the  wife  of  the  testa- 
tor, for  her  support  and  her  maintenance  for  and  during 
her  natural  lifetime ;  and  after  the  decease  of  the  plain- 
tiff, the  wife,  the  securities,  so  valued  at  $44,000,  were 
given  and  bequeathed,  viz.  $10,000  to  be  held  by  the  exec- 
utors in  trust,  to  pay  over  the  income  to  the  grandson, 
James  L.  Pendergast,  after  the  death  of  the  wife,  up  to 
the  time  the  grandson  should  attain  twenty-one  years  of 
age,  and  then  if  the  wife  should  have  died  prior  to  such 
majority  of  the  grandson,  the  $10,000  principal  was  to 
be  paid  over  to  the  grandson  "for  his  own  use  and 
benefit." 

It  also  made  a  provision,  in  effect,  similar  to  the  one 
stated  to  James  L.,  for  the  granddaughter  Eliza  L.  Pen- 
dergast, and  she  was  to  have  the  income  thereof  till  she 
was  twenty-one  years  of  age,  after  the  death  of  the 
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widow,  and  then  the  principal,  $10,000,  was  to  be  paid 
over  to  the  said  Eliza  L.  for  her  own  use  and  benefit. 

The  will  also  provided  that  in  case  either  of  the  grand- 
children aforesaid  died  before  the  wife,  the  plaintiff,  the 
share  of  such  deceased  one  should  go  to  the  survivor  of 
such  grandchildren.  If  both  of  the  grandchildren  died 
before  the  wife,  then  the  $20,000,  at  her  death,  was  to  be 
divided  at  the  death  of  the  wife  equally  between  the 
testator's  children,  Mary  J.,  John  and  Louisa.  It  also 
gave  to  his  children  "the  remaining  $24,000  herein  set 
apart  at  the  death  of  his  (my)  said  wife,"  to  be  equally 
divided  between  them.  It  will  be  observed  that  the  tes- 
tator by  the  last  words  quoted  alludes  to  the  $24,000 
as  "set  apart ;"  thus  treating  it  as  in  some  sense  indepen- 
dent of  the  major  sum  ;  and  as  an  independent  portion 
of  the  whole  $44,000. 

So,  too,  by  the  16th  clause  of  the  will,  the  testator 
directed  his  executors  to  invest  the  sums  in  his  will 
"given  to  them  in  trust,  in  any  good  securities,"  and 
authorized  them  "to  change  or  vary  the  investments 
and  collect  any  of  the  securities  held  by  him."  This 
provision,  with  other  portions  of  the  will,  suggests  the 
idea  that  the  testator  contemplated  the  keeping  of  a 
fund  of  $44,000  to  be  disposed  of  under  the  will,  both  as 
to  principal  and  income,  as  stated.  The  executors  were 
clothed  with  the  right  of  possession,  the  power  of  chang- 
ing and  varying  the  securities.  In  the  codicil  of  April 
17,  1870,  are  found  these  words:  "Third.  Whereas,  by 
the  third  item  of  my  said  will  the  estate  therein  left  to 
my  said  wife  Eliza  is  a  life  estate  only,  now  this  writing 
witnesseth  that  I  desire  the  said  estate  to  be  an  absolute 
estate  in  my  said  wife,  and  to  draw  the  income  arising 
therefrom  as  provided  in  said  will,  and  I  hereby  give  the 
same  to  my  said  wife,  to  have  and  to  hold  the  same  to 
her  and  her  heirs  forever ;  subject  to  the  provision  to 
iny  said  grandchildren."  In  this  same  codicil,  and  just 
preceding  this  third  provision  quoted,  are  to  be  found 
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these  words:  "Second.  Whereas  by  ray  said  last  will 
I  directed  $10,000  each  to  be  paid  over  to  my  said  grand- 
children when  they  shall  attain  the  age  of  twenty-one 
years;  I  hereby  declare  my  will  to  be  that  the  same 
shall  not  be  paid  over  to  my  said  grandchildren  until 
each  shall  attain  the  age  of  twenty-five  years." 

These  words  are  important,  because  found'  in  the  same 
codicil  which  is  made  the  subject  of  discussion  in  this 
action. 

They  are  to  be  read  in  connection  with  the  words  of 
the  "third"  item  of  the  will,  and  the  "third"  item  of 
the  codicil,  and  full  effect  is  to  be  given  to  them,  if,  con- 
sistently with  a  proper  regard  for  all  parts  of  the  will 
and  codicil,  their  meaning  can  be  ascertained. 

The  will  and  codicils  are  to  be  taken  in  their  every 
part  and  read  and  construed  together  as  one  instrument. 
(Westcott  v.  Cody,  5  John.  Ch.,  334.)  If  the  effect  of 
the  "third"  item  in  the  codicil  should  be  held  to  be  to 
carry  the  whole  $44,000  absolutely  to  the  plaintiff,  sub- 
ject only  to  the  right  of  the  grandchildren  to  call  upon 
the  estate  of  the  widow  after  decease,  then  no  effect 
could  be  given  to  the  change  made  by  the  second  clause 
of  the  codicil,  unless  a  trustee  should  be  appointed  to 
hold  the  funds  until  the  grandchildren  should  attain 
twenty-five  years  of  age;  in  the  event  of  the  death  of 
the  mother  before  the  grandchildren  reached  twenty-five 
years  of  age. 

The  "second"  item  of  the  codicil  favors  the  idea  that 
the  testator's  intention  was,  at  the  time  the  codicil  was 
drawn,  to  keep  up  the  provision  in  respect  to  the  grand- 
children, found  in  the  will;  that  the  "provision"  in 
the  will,  made  for  them,  should  be  modified,  to  the  ex- 
tent of  further  postponing  the  period  when  they  might 
receive  the  principal  from  the  executors  or  trustees. 

So,  too,  the  words  in  the  third  item  of  the  codicil, 
"and  to  draw  the  income  arising  therefrom  as  provided 
in  said  will,"  suggest  that  the  intention  was  to  allow  the 
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widow  to  have  the  income  of  that  portion  of  the  $44,000 
not  "set  apart"  to  her,  to  wit,  the  $20,000.  If  these 
words,  "and  to  draw  the  income  arising  therefrom  as 
provided  in  said  will,"  were  not  followed  by  other 
words,  to  wit,  "and  I  hereby  give  the  same  to  my  said 
wii'e,  to  have  and  to  hold,"  &c.,  there  would  not  be 
quite  so  much  strength  in  this  view.  But  it  is  obvious 
no  such  words  were  needed,  to  follow  an  absolute  estate. 

If  the  intent  was  to  give  her  an  absolute  estate  in  the 
whole  $44,000,  why  use  the  words,  "and  to  draw  the 
income  arising  therefrom  as  provided  in  said  will?" 
Why  add  "and  I  hereby  give  the  same  to  my  said  wife  ?" 
The  words,  "I  desire  the  said  estate  to  be  an  absolute 
estate  in  my  said  wife,"  would  have  been  ample  and 
effectual  to  carry  out  the  whole  intent,  if  that  had  been 
the  sole  object  or  the  object  of  the  testator.  The  words, 
"and  to  draw  the  income  arising  therefrom  as  provided 
in  said  will,"  do  not  seem  appropriate,  or  used,  for  the 
purpose  of  conferring  upon  her  the  power  to  draw  the 
income  upon  the  specific  securities.  If  she  took  an  ab- 
solute estate  in  the  whole  $44,000,  that  would  give  her 
power  to  draw  the  income  of  any  securities.  There 
would  be  little  use  of  being  authorized  "to  draw,"  "as 
provided  in  said  will." 

But  the  words  found  at  the  close  of  the  third  item  of 
the  codicil  must  have- full  effect  given  to  them;  and 
they  relate  to  and  qualify  the  anterior  expressions  of 
that  whole  third  item. 

The  testator  having  "set  apart"  $24,000,  for  his  wife, 
and  having  authorized  her  to  have  only  the  income 
thereof  during  life,  conceived  an  intention  to  give  and 
bequeath  to  her  the  "absolute  estate"  therein,  and  to 
authorize  her  to  draw  the  income  upon  the  other  $20,000, 
and  to  have  that  income  absolutely  during  her  life, 
keeping  the  principal  of  the  $20,000  intact  for  the  grand- 
children. He  therefore  changed  the  period  when,  if 
they  survived  the  grandmother,  they  could  come  to  the 
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possession  of  the  principal,  and  extended  it  from  the 
age  of  twenty-one  years  to  the  age  of  twenty-five  years. 

This  view  of  the  will  and  codicil  does  seem  to  give 
effect  to  all  the  language  employed  by  the  testator ;  and 
such  construction  as  carries  out  and  into  effect  all  the 
language  used  must  be  adopted. 

It  is  the  duty  of  the  court  to  reconcile  all  the  lan- 
guage found,  if  possible.  (27  Barb.,  431.  Theological 
Sem.  of  Auburn  v.  Kellogg,  16  N.  Y.,  83.)  And  the  in- 
tention derived  from  the  language  used  is  to  be  the  polar 
star,  to  guide  in  the  construction  to  be  given.  (6  Peters, 
68.  5  Paige,  318.  27  Barb.,  431.  9  Paige,  521.) 

The  plaintiff  takes,  (1,)  the  "absolute  estate,"  or  sole 
ownership  of  $24,000  of  the  $44,000  ;  or,  in  other  words, 
a  legacy  of  $24,000;  (2,)  and  the  right  to  the  income  of 
the  other  $20,000  to  be  paid  to  her  by  the  executors 
during  her  life;  (3,)  the  income  so  paid  to  her  is  hers 
absolutely,  to  hold  to  herself  and  her  heirs.  And  the 
executors  should  keep  in  trust  $20,000  invested  in  good 
securities  and  pay  the  income  to  the  plaintiff  during  her 
life,  and  in  case  she  dies  before  the  grandchildren  afore- 
said are  twenty -five  years  of  age,  then  the  income  should 
be  paid  to  them,  or  the  survivor,  and  after  that  period 
shall  come  and  the  grandchildren  shall  be  twenty-five 
years  of  age,  and  the  plaintiff  dies,  then  the  principal 
of  the  $20,000  should  be  paid  to  the  grandchildren,  or 
the  survivor,  as  provided  in  the  will. 

Judgment  accordingly. 
[ONONDAQA  SPECIAL  TERM,  December  7,  1874.    Hardin,  Justice.] 
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FRANK  J.  BALTIS  vs.  SARAH  F.  DOBIN,  THE  SECURITY 
INSURANCE  COMPANY  and  MORGAN  S.  FROST. 

M.,  being  the  owner  of  a  steam  tug  boat,  executed  a  mortgage  thereof  to  the 
plaintiff,  to  secure  the  payment  of  $3,650,  in  which  he  covenanted  to  insure 
the  boat  and  keep  the  policies  assigned  to  the  mortgagee,  and  in  case  the 
policies  were  not  kept  up,  the  latter  was  authorized  to  insure  and  charge 
the  premiums  to  M.  Subsequently,  M.  executed  a  second  mortgage  on  said 
boat  to  D.,  to  secure  $3,000,  which  contained  u  similar  provision  as  to  insur- 
ance. Later.  M.,  by  a  bill  of  sale,  sold  three-fourths  of  the  boat  to  F.,  sub- 
ject to  said  mortgages,  F.  assuming  to  pay  the  sums  due  thereon,  having 
previously  become  the  owner  of  the  other  one-fourth  of  said  boat  by  a  pur- 
chase subject  to  the  terms  and  Conditions  of  the  first  mortgage.  F.  caused 
the  boat  to  be  insured,  in  the  sum  of  $5,000,  the  policy  providing  that  the  loss, 
if  any,  should  be  payable  to  the  mortgagees,  to  the  amount  of  their  interest. 
A  loss  occurred,  to  an  amount  exceeding  the  sum  insured,  and  the  liability 
of  the  insurers  became  fixed. 

Held,  1.  That,  as  between  the  mortgagees  and  F.,  the  former  were  entitled  to 
have  their  mortgages  paid,  out  of  the  insurance  moneys,  before  F.  waa  entitled 
to  any  portion  thereof. 

2.  That  F.  being  the  party  insured,  and  having  sustained  the  loss,  he  was,  to 
the  extent  of  that  loss,  within  the  limits  of  his  policy,  entitled  to  be  compen- 
sated in  damages  payable  by  the  insurer. 

3.  But  that,  as  between  F.  and  the  insurance  company,  the  mortgagees  were 
the  appointees  to  receive  the  loss ;  and  they  were  the  real  parties  in  interest, 
and,  to  the  extent  of  their  respective  mortgage  debts,  were  entitled  to  main- 
tain an  action  against  the  insurers. 

4.  That  the  insurer,  by  issuing  a  policy  to  F.  with  a  provision  that  the  loss,  if 
any,  was  payable  to  the  mortgagees,  made  it    a  part  of  its  contract  that 
the  funds  arising  upon  a  loss  should  be  held  by  it  in  trust  for  the  mortgagees ; 
or,  in  other  words,  it  was  a  part  of  the  contract  that  the  same  should  be  paid 
to  the  mortgagees. 

5.  That  as  soon  as  the  policy  was  delivered,  the  insurance  company  became 
liable  to  pay  to  the  mortgagees,  ratably,  any  loss  that  might  happen ;  and 
that  liability  had  ripened,  by  the  happening  of  the  loss,  into  a  debt  due 
the    mortgagees    respectively.      And  that  F.  was  entitled  to  the   balance 
of  the  insurance  money,  if  any  should  remain  after  payment  of  the  mort- 
gage debts. 

ON  the  12th  day  of  March,  1869,  J.  D.  Murphy  was 
the  owner  of  a  steam  tug  boat  or  vessel  called  the 
"George   S.    Dodge,"  and   on  that  day  he  executed  a 
mortgage  thereof  to  the  plaintiff  and  one  Joseph  Bait  is 
(who  subsequently  assigned  to  the  plaintiff,)  to  secure 
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$3,650,  on  which  mortgage  there  remains  due  about 
§3,000  ;  in  which  mortgage  he  covenanted  to  insure  her, 
and  keep  the  policies  assigned  to  the  mortgagees,  and 
in  case  the  said  policies  were  not  kept  up, the  mortgagees 
were  authorized  to  keep  up  the  policies  and  charge  the 
premiums  to  the  mortgagor. 

On  the  26th  of  April,  1869,  Murphy  made  a  chattel 
mortgage  on  said  boat  to  the  defendant  Dobin,  to  secure 
$3,000,  which  mortgage  contained  similar  provisions  as 
to  insurance. 

On  the  27th  of  January,  1870,  Murphy,  by  a  bill  of  sale, 
sold  three-fourths  of  said  vessel  to  the  defendant  Frost, 
subject  to  the  Baltis  mortgage,  on  which  there  was  un- 
paid $2,434,  and  also  subject  to  the  Dobin  mortgage,  of 
which  it  is  stated  "the  said  tug  owes  $2,000;"  which 
sums  the  said  Frost  assumed  to  pay.  Prior  thereto  Frost 
had  become  the  owner  of  the  other  one-fourth  of  said 
boat  by  a  purchase  subject  to  the  terms  and  conditions 
of  the  Baltis  mortgage. 

On  the  7th  day  of  June,  1870,  the  defendant,  the  Se- 
curity Insurance  Company,  issued  its  policy  of  insurance 
covering  said  vessel,  insuring  the  said  Frost,  in  consid- 
eration of  $250  premium  paid  by  him,  in  the  sum  of 
$5,000,  with  a  provision  therein:  "loss,  if  any,  pay- 
able to  Frank  J.  Baltis  and  S.  A.  Dobin  to  am'tof 
their  interest"  Thereafter,  and  about  the  28th  of  Sep- 
tember, 1870,  the  steam  tug  was  lost  and  destroyed,  and 
proper  proofs  were  made  and  delivered  to  the  insurance 
company,  establishing  the  loss.  The  evidence  in  this 
case  shows  the  loss  to  have  been  to  an  amount  exceed- 
ing the  said  $5,000  ;  and  the  insurance  company  is  liable 
to  pay,  by  reason  of  said  loss,  the  sum  of  $5,000  and 
interest.  No  question  is  made  as  to  the  validity  of 
each  of  the  mortgages,  and  the  proof  establishes  the 
liability  of  the  insurance  company  to  pay  said  $5,000 
and  interest. 
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S.  A.  Webb,  for  the  plaintiff. 

W.  A.  Poucher,  for  the  defendant  Dobin. 

HAHDIIST,  J.  Upon  the  trial  of  this  action,  no  reason 
was  offered  by  the  insurance  company  against  a  recovery 
of  the  $5,000  and  interest,  according  to  the  terms  of  the 
policy  issued  by  it ;  and  no  question  arose  as  to  the 
rights  of  the  defendant  Frost,  it  being  conceded  that  the 
mortgagees  are  entitled  to  recover  the  amount  of  their 
respective  mortgages,  and  to  be  paid  the  sums  due 
thereon  prior  to  the  right  of  the  defendant  Frost.  It 
is  clear  that,  as  between  the  mortgagees  and  Frost,  the 
former  are  entitled  to  have  their  mortgages  paid  out  of 
the  insurance  moneys  before  Frost  is  entitled  to  any 
portion  thereof,  and  no  question  is  made  in  respect 
thereto  by  any  of  the  parties  to  this  action. 

The  chief  question  made  upon  the  trial  was  as  to 
rights  of  the  respective  mortgagees. 

Frost,  at  the  time  of  the  execution  of  the  policy  of 
insurance,  and  at  the  time  of  the  happening  of  the  loss, 
had  an  insurable  interest  in  the  vessel,  and  therefore 
effected  and  held  a  valid  policy,  upon  which  the  insurer 
was  liable.  (Carpenter  v.  The  Providence  Ins.  Co.,  16 
Peters,  496.  Tollman  v.  The  Atlantic  Ins.  Co.,  29 
How.  Pr.,  71.) 

This  is  important,  since  it  has  been  settled  that  unless 
Frost  is  entitled  to  recover,  the  plaintiff  and  Dobin 
would  not  be  ;  it  is  the  damage  sustained  by  the  party 
insured  and  not  by  the  party  appointed  to  receive  pay- 
merit  that  is  recoverable  from  the  insurers.  (Grosuenor 
v.  Atlantic  Fire  Ins.  Co.,  17  N.  Y.,  391.  19  id.,  179. 
Macomberv.  Cambridge  Mu.  Fire  Ins.  Co.,  8  Gush.,  133.) 

Frost  was  the  party  insured  ;  he  has  sustained  the  loss, 
and  to  the  extent  of  that  loss,  within  the  limits  of  his 
policy,  he  is  entitled  to  be  compensated  in  damages 
payable  by  the  insurance  company. 
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The  contract  of  insurance  being  one  of  indemnity,  the 
insurer  undertakes  to  save  the  assured  against  damages 
by  reason  of  the  loss  of  the  property  covered  by  the 
policy. 

But  as  between  Frost  and  the  insurance  company,  by 
the  terms  of  the  policy,  the  plaintiff  and  the  defendant 
Dobin  are  the  appointees  to  receive  the  loss,  and  they 
are  the  real  parties  in  interest,  and  to  the  extent  of  their 
mortgage  debts,  would  be  entitled  to  maintain  an  action 
against  the  insurer.  (Flanders  on  Insurance,  p.  588. 
45  Barb.,  384.  29  id.,  552.  29  Maine,  337.  3  Keyes, 
416;  S.  a,  5  Abb.,  N.S.,  201.) 

The  insurer,  by  issuing  a  policy  to  Frost  with  a  provi- 
sion that  the  loss,  if  any,  was  payable  to  the  mortgagees, 
made  it  a  part  of  its  contract  that  the  funds  arising  upon 
a  loss  should  be  held  by  it  in  trust  for  the  mortgagees  ; 
or,  in  other  words,  it  was  a  part  of  the  contract  that  the 
same  should  be  paid  to  the  mortgagees.  (See  opinion  of 
Bosworth,  «/".,  5  Duer,  537.) 

Although  this  last  case  was  reversed  in  17  N.  Y., 
(supra],  it  was  not  reversed  upon  this  point.  Nor  could 
Frost  have  maintained  an  action  on  the  policy  in  this 
case,  in  his  name  alone,  without  alleging  and  proving 
that  the  mortgages  to  Baltis  and  Dobin  had  been  fully 
paid,  and  that  they  had  ceased  to  have  any  interest  in 
the  policy.  (Ennis  v.  Harmony  Ins.  Co.,  3  Bos.,  516.) 

And  in  17  N.  Y.,  395,  Judge  HARRIS  took  occasion  to 
say  "that  there  is  no  just  ground  for  discrimination 
between  this  case  and  that  of  an  assignment  of  the  policy 
to  a  mortgagee,  to  be  held  by  him  as  collateral  security 
for  his  debt  with  the  consent  of  the  insurer."  The 
terms  agreed  upon  in  the  policy  of  the  defendant,  the 
Security  Insurance  Company,  provide  for  the  payment 
of  the  loss  to  Baltis  and  Dobin,  who  are  to  receive  the 
money  as  the  appointees  or  assignees  of  Frost.  It  was 
the  vessel  that  was  insured,  the  interest  therein  of  the 
defendant  Frost,  and  not  the  mortgage  interest  held  by 
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either  the  plaintiff  or  the  defendant  Dobin.  (Bidwell 
v.  North  Western  Ins.  Co.,  19  N.  F.,  182,  3.) 

When  the  policy  was  made  which  is  the  basis  of  the 
recovery  in  this  action,  the  party  insured  was  in  posses- 
sion of  the  vessel,  and  held  her  expressly  subject  to  the 
Baltis  and  the  Dobin  mortgages,  and  he  was  resting 
under  a  covenant  in  respect  to  those  mortgages  to  the 
effect  that  he  would  pay  them.  They  were  liens  upon 
his  property,  and  he  was  alike  responsible  by  his  per- 
sonal covenant  to  pay  them  ;  as  between  him  and  Mur- 
phy, he  was  the  principal  debtor,  and  Murphy  was 
surety,  liable  to  be  called  upon  to  pay  after  the  lien  had 
been  exhausted,  and  the  responsibility  of  Frost.  In  re- 
spect to  both  mortgages,  Frost  was  the  owner  of  the 
equity  of  redemption,  and  as  such  owner  effected  the 
insurance. 

That  equity  of  redemption,  the  vessel  itself,  was  in- 
sured at  the  instance  of  Frost,  he  paying  the  premium 
therefor,  and,  as  before  shown,  appointing  the  persons 
to  receive  the  payment  thereof  from  the  insurance  com- 
pany in  case  a  loss  should,  as  it  did,  happen. 

It  is  difficult  to  see  why  he  could  not  have  named  the 
second  mortgagee,  as  his  appointee  to  receive  the  money 
in  question,  and  thereby  given  him  the  sole  and  absolute 
right  to  receive  the  same  and  apply  it  to  the  payment 
of  his  mortgage  at  least  to  the  extent  thereof ;  but  in- 
stead thereof,  he  chose  to  name  both  as  the  appointees, 
or  assignees  of  the  insurance  money. 

That  act  of  appointment  or  assignment  is  clear  and 
distinct,  and  leaves  no  room  to  doubt  what  was  his  in- 
tention in  respect  thereto,  evincing  a  clear  purpose  to 
appropriate  any  moneys  that  should  become  due  and 
payable  upon  the  policy  to  both  mortgagees. 

The  rights  of  the  respective  parties  were  fixed  by  the 
terms  of  the  policy  —  assented  to  by  the  insurer,  the 
assured  and  the  appointees.  There  is  some  evidence  that 
the  terms  of  the  policy  were  known  to  Baltis  and  acqui- 
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.1  in  by  him  long  before  any  loss  happened,  no 
objection  having  been  taken  thereto. 

The  plaintiff  has  urged  his  right  to  recover  in  this 
<•;!>.•  upon  the  doctrine  of  an  equitable  assignment,  and 
the  cases  in  39  Barb.,  227,  and  44  N.  F.,  42,  are  relied 
ii] ton  as  supporting  such  right;  and  it  may  be  observed 
that  the  defendant  Dobin  stands  like  the  plaintiff  in 
respect  to  the  provisions  in  the  mortgages,  as  the  cove- 
nants of  Murphy  to  insure  and  keep  insured  are  found 
in  each,  and  the  covenants  of  Frost  to  pay  both  mort- 
gages are  found  in  the  bill  of  sale  which  he  took  when 
lie  became  the  purchaser  of  the  property  subject  to  the 
mortgages  respectively. 

The  rights  of  the  parties  attached  and  became  vested  at 
the  time  the  policy  was  issued,  and  delivered  to  Frost, 
<?ach  motgagee  being  entitled  to  receive  out  of  the  insur- 
ance moneys  made  payable  by  the  policy  a  sum  suffi- 
cient to  retire  the  respective  mortgage  debts.  That  right 
was  assented  to  by  all  the  parties  to  the  contract.  Sup- 
pose Frost  had  executed  a  mortgage  on  another  vessel 
to  both  the  mortgagees  and  delivered  it  to  them,  or  had 
obtained  a  policy  of  insurance  on  another  vessel  and 
stipulated  that  in  case  of  loss  the  same  should  be  pay- 
able to  the  mortgagees  named  in  the  two  mortgages  held 
by  Baltis  and  Dobin  and  delivered  them  as  further  col- 
lateral security ;  would  it  be  doubted  that  they  would, 
as  such  holders  or  appointees,  take  the  avails  thereof 
ratably  ? 

So  in  this  case  the  defendant,  the  insurance  company, 
was  liable  to  pay  any  loss  that  might  happen,  as  soon 
as  the  policy  was  delivered  to  the  mortgagees,  ratably, 
and  that  liability  has  ripened  by  the  happening  of 
i  In-  loss  into  a  debt  due  the  mortgagees  respectively. 
(3  Paige,  516.) 

The  judgment  to  be  entered  in  this  case  will  provide 
for  payment  of  said  $5,000  (and  the  interest  to  the  day 
of  entering  the  judgment)  to  the  mortgagees  ratably, 
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and  the  balance  of  said  $5,000  and  interest,  after  pay- 
ment of  the  said  mortgage  debts,  to  the  defendant  Frost. 

The  defendant  Dobin  has  only  claimed  a  ratable  share 
of  said  loss,  and  hence  no  other  question  has  arisen  in 
respect  to  his  share  in  the  loss  recoverable.  And  the 
judgment  will  provide  that  in  case  the  said  $5,000  and 
interest  shall  not  be  paid  in  full  by  the  insurance  com- 
pany, then  the  loss  if  any  will  fall  upon  the  mortgagees 
ratably. 

The  judgment  may  provide  for  recovery  by  plaintiff  of 
taxable  costs  (exclusive  of  trial  fee)  of  the  insurance 
company  ;  and  in  case  they  are  not  collected  in  full 
then  with  trial  fee,  the  costs  of  plaintiff  payable  out  of 
the  $5,000  and  interest,  and  Dobin' s  taxable  costs,  will 
be  payable  out  of  said  fund.  No  other  costs  allowable 
to  any  of  the  parties. 

Judgment  accordingly. 

[ONONDAGA  SPECIAL  TERM,  December  7,  1874.    Hardin,  Justice.] 


SPEAKS  &  GREGORY  vs.  THE  LAKE  SHORE   AND 
MICHIGAN  SOUTHERN  RAILROAD  COMPANY. 

The  defendant  was  one  of  t  ompanics  forming  a  continuous  and  connecting 
line  of  railroads  from  Titu  ville  to  Boston,  engaged  in  the  busin 
transporting  oil  and  other  freight  from  the  former  to  the  latter  place.  By 
an  arrangement  between  such  companies,  cars  loaded  with  freight  were  run 
from  each  terminus  over  the  whole  length  of  said  line.  The  plaintiffs,  being 
shippers  of  oil,  at  Titusville,  provided  and  furnished  wooden  tanks  of  their 
own,  suitable  for  holding  oil  to  be  transported  over  the  said  continuous  line, 
from  T.  to  B. ;  and,  by  an  arrangement  between  them  and  one  of  the  com- 
panies, such  tanks  were  placed  on  platform  cars  belonging  to  that  corn- 
pany,  and  fastened  thereto,  for  safety.  Init  they  were  to  remain  the  property 
of  the  plaintiffs.  Cars,  with  tanks  thereon,  filled  with  ou  belonging  to  the 
plaintiffs,  were  run  between  T.  and  B.  AI'IIT  tin-  tanks  were  emptied  of  their 
contents,  at  I1'.,  the  curs,  with  the  empty  lanks  thereon,  were,  by  the  same 
line,  returned  to  T.  The  carriers  furnished  the  plaintiffs  with  a  bill  of  lad- 
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ing,  for  each  shipment  of  oil,  specifying  the  quantity  of  oil,  but  no  mention 
was  made  of  the  tanks  themselves.  No  bill  of  lading  was  furnished  on  the 
return  of  the  empty  tanks  ;  nor  was  any  consideration  paid  for  the  trans- 
portation of  such  empty  tanks,  independent  of  that  paid  for  the  transporta- 
tion of  the  oil  from  T.  to  B.  ;  nor  was  any  special  arrangement  made  as  to 
the  return  transportation.  Two  of  said  tanks,  tilled  with  oil.  owned  and 
shipped  by  the  plaintiffs,  to  B.,  while  being  carried  on  said  cars,  and  while 
on  that  part  of  the  line  owned  and  operated  by  the  defendant,  were,  with 
their  contents,  burned  up  and  destroyed. 

Held,  1.  That  the  general  business  of  the  defendant  was  that  of  a  common 
carrier  ;  and  if  it  was,  in  fact,  or  in  a  legal  sense,  transporting,  for  hire,  the 
tanks  destroyed,  then  the  plaintiffs'  claim  against  it,  for  the  value  of  the 
tanks,  was  established. 

2.  That  under  the  arrangement  made  by  the  plaintiffs  with  the  railroad  com- 
panies, the  latter  assumed,  as  to  the  tanks,  the  unrestricted  liabilities  of 
common  carriers. 

8.  That  although  no  compensation  was  paid  to  the  companies,  directly,  for 
the  transportation  of  the  empty  tanks,  yet  that  they  received  a  compensa- 
tion in  a  legal  sense,  in  the  payment  of  freight  on  the  oil  ;  and  that  the 
plaintiffs  were  entitled  to  recover  the  value  of  the  tanks  destroyed. 


at  the  Erie  circuit.  Jury  waived.  The  fol- 
JL  lowing  facts  were  either  proved  or  admitted  on 
the  trial. 

1st.  The  plaintiffs  are  copartners,  engaged  in  ship- 
ping oil  from  the  oil  fields  in  Western  Pennsylvania  to 
Boston,  by  railroad. 

2d.  The  Buffalo  and  Erie  Railroad  Company  was  a 
common  carrier  of  goods  from  and  between  Erie,  Pa., 
and  Buffalo,  N.  Y.  It  was  consolidated  into  the  Lake 
Shore  and  Michigan  Southern  Rail  Road  Company,  and 
the  latter  company  became  liable  to  suit  for  causes  of 
action  against  the  former  railroad  company. 

3d.  On  and  prior  to  the  llth  day  of  November,  1867, 
there  was  a  continuous  and  connecting  line  of  railroads 
between  the  village  of  Titusville,  Pa.,  and  the  city  of 
Boston,  Mass.,  composed  of  several  distinct  companies 
or  corporations,  over  which  line,  by  an  arrangement  be- 
tween such  companies,  cars  loaded  with  freight  were 
run  from  each  terminus  the  whole  length  of  such  con- 
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tinuous  line.     The  said  Buffalo  and  Erie  Railroad  Com- 
pany was  one  of  the  companies  forming  such  line. 

4th.  With  the  view  and  for  the  purpose  of  being  used 
in  the  transportation  of  their  own  oil  over  the  said  line 
of  connecting  railroads,  between  Titusville  and  Boston, 
the  plaintiffs  provided  and  furnished  tanks  of  tln-ir 
own,  suitable  for  holding  oil  to  be  transported  by  rail- 
road ;  and,  by  an  arrangement  made  by  and  between 
the  plaintiffs,  and  the  Oil  Creek  Railroad  Company,  one 
of  the  railroad  companies  in  said  connecting  line  of 
roads,  the  said  tanks  were  to  be  used  in  transporting  oil 
from  at  or  near  Titusville  to  Boston,  for  the  plaintiffs, 
and  were  placed  on  platform  cars  belonging  to  the  said 
Oil  Creek  Railroad  Company.  The  tanks  were  fastened 
to  the  cars,  for  safety,  but  were  to  be  and  remain  the 
property  of  the  plaintiffs,  and  when  they  ceased  to  be 
used,  were  to  be  delivered  to  the  plaintiffs  —  the  cars  to 
be  and  remain  the  property  of  the  said  railroad  com- 
pany. 

5th.  Such  tanks  were  on  said  cars,  and  used  in  the 
transportation  of  oil,  for  several  months  prior  to  the 
llth  day  of  November,  1867.  Each  tank  had  the  ca- 
pacity of  4,000  gallons,  and  two  tanks  were  placed  on 
each  platform  car.  Prior  to  said  last  mentioned  day, 
each  car  with  tanks  thereon  filled  with  oil,  belonging  to 
the  plaintiffs,  was  run  between  Titusville  and  Boston. 
After  said  tanks  were  emptied  of  their  contents,  at  Bos- 
ton, the  cars,  with  the  empty  tanks  thereon,  were,  by 
the  same  line,  returned  to  Titusville,  no  other  freight 
being  loaded  on  the  cars. 

6th.  The  carriers  furnished  the  plaintiffs  with  a  bill  of 
lading  for  each  shipment  of  oil,  in  which  the  quantity 
of  oil  contained  in  the  tanks  was  mentioned  ;  but  no 
mention  was  made  of  the  tanks  themselves,  nor  any 
statement  made  that  the  tanks  were  not  embraced. 
And  a  price  was  fixed  for  each  shipment  of  oil,  &c., 
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from  Titusville  to  Boston,  according  to  the  quantity 
thereof. 

7th.  No  bill  of  lading  was  furnished  on  the  return  of 
the  tanks  from  Boston  to  Titusville ;  nor  was  any  con- 
sideration paid  for  the  transportation  of  the  tanks  from 
Boston  to  Titusville,  independent  of  that  paid  for  the 
transportation  of  the  oil  from  Titusville  to  Boston.  It 
was  not  disclosed,  on  the  trial,  that  any  special  arrange- 
ment was  entered  into  between  the  parties  as  to  the 
return  transportation  of  the  tanks  from  Boston  to  Titus- 
ville. After  the  tanks  were  placed  on  the  cars  as  afore- 
said, and  up  to  the  time  two  of  them  were  destroyed,  as 
hereafter  mentioned,  they  were  only  used  as  above 
stated,  in  the  transportation  of  oil  of  the  plaintiffs,  and 
were  not  at  any  time  dismounted  from  the  cars. 

8th.  On  the  llth  day  of  November,  1867,  two  of  said 
tanks  were,  at  Titusville,  filled  with  oil  owned  by  the 
plaintiffs,  and  shipped  and  consigned  to  them  at  Bos- 
ton ;  and  while  being  carried  on  the  said  cars,  and  while 
on  that  part  of  said  continuous  line  of  railroads  owned, 
run,  managed  and  operated  by  the  said  Buffalo  and 
Erie  Railroad  Company,  the  said  two  tanks  were,  with 
their  contents,  without  fault  or  negligence  of  the  last 
named  company,  burned  up  and  destroyed.  The  value 
of  said  two  tanks  was  8100  each.  The  loss  happened 
soon  after  the  said  llth  day  of  November,  1867. 

BARKER,  J.  At  the  time  the  plaintiff's  property  was 
destroyed,  it  was  in  the  sole  possession  and  under  the 
exclusive  management  of  the  Buffalo  and  Erie  Railroad 
Company.  Its  preservation  and  protection  from  dam- 
age-was  beyond  the  supervision  of  the  plainti  "s,  and 
was  wholly  confided  to  the  oversight  of  the  saiu  com- 
pany and  its  agents. 

The  liability  of  the  company  for  the  damages  arising 
from  the  loss,  is  sought  to  be  maintained  upon  the 
ground  that  the  entrustment  of  the  property  was  made 
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to  the  corporation,  now  represented  by  the  defendant, 
as  a  common  carrier  of  merchandise.  Unless  it  is  held 
that  such  was  the  real  relation,  as  between  the  owners 
of  the  goods  and  the  railroad  company,  the  plaintiffs 
are  without  remedy,  for  no  fault  or  negligence  is  im- 
puted to  it  while  in  possession  of  the  property. 

A  common  carrier  is  a  person  who  undertakes  to 
transport  from  place  to  place,  for  hire,  the  goods  and 
property  of  such  persons  as  may  see  lit  to  employ  him. 

The  general  business  of  the  Buffalo  and  Erie  Railroad 
was  that  of  a  common  carrier.  If  it  was  in  fact,  or  in  a 
legal  sense,  transporting  for  hire  the  jfroperty  destroyed, 
then  the  case  is  established,  in  every  particular,  against 
the  company. 

In  ascertaining  the  particular  facts  of  the  case,  I  am 
unable  to  find  that  a  compensation  was  paid  to  the  plain- 
tiffs by  the  carriers  forming  the  line,  for  the  use  of  the 
tanks.  I  have  regarded  Mr.  Spear's  letter,  read  in  evi- 
dence, under  a  stipulation,  as  recalling,  and  a  correction 
of,  his  evidence,  that  leakage  was  paid  by  the  companies 
to  the  plaintiffs.  With  this  correction  made,  there  is 
nothing  upon  which  to  base  a  finding  that  they  were  in 
any  sense  lessees  of  the  tanks.  Had  such  a  relationship 
been  established,  it  would  have  been  wholly  inconsist- 
ent with  the  idea  that  the  railroads  were  transporting 
th»-  tanks  charged  with  the  strict  liability  of  common 
earners,  in  case  of  loss. 

The  tanks  were  delivered  by  the  owners  to  be  used  in 
the  transportation  of  their  own  oil,  and  for  no  other 
purpose  ;  they  were  constantly  used  in  that  business 
and  none  other.  Such  or  similar  packages  weiv  abso- 
lutely indispensable  to  secure  safety  as  well  as  carriage. 
The  mode  of  fastening  to  the  cars  was  also  a  prudent 
act,  if  not  a  necessary  one,  to  prevent  injury  to  the 
tanks  and  loss  of  their  contents.  The  way  the  fasten- 
ing was  done,  and  the  constant  use  of  the  same  on  the 
same  car,  and  the  frequent  trips  made  over  the  road, 
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promptly  suggests  the  inquiry,  as  to  the  real  arrange- 
ment existing  between  the  parties,  concerning  the  use 
of  the  tanks.  It  is  obvious  that  the  mode  of  attachment, 
•and  the  continuous  use  on  and  with  the  cars  of  the 
railroad,  is  not  necessarily  inconsistent  with  the  rela- 
tion of  shipper  and  carrier. 

I  have  reached  the  conclusion  that  the  railroads,  un- 
der the  arrangement  made,  assumed  as  to  the  tanks 
the  unrestricted  liabilities  of  common  carriers. 

They  received,  in  a  legal  sense,  compensation  for  the 
service  of  carriage.  True,  the  money  paid  over  by  the 
owners  was  in  terms  for  carrying  the  contents  of  the 
tanks ;  but  the  tanks  were  packages  in  which  the  oil 
was  contained.  It  would  be  a  narrow  view,  and  one 
dfirimental  to  the  public,  to  hold  to  the  position  of 
the  defendant.  A  class  of  trade  in  the  country,  devel- 
oped since  the  use  of  railroads,  which  secures  quick 
trips  and  permits  the  repeated  use  of  the  same  packages 
in  many  kinds  of  shipments,  has  led  to  the  custom  of 
returning  the  package  by  the  same  line,  for  the  purpose 
of  being  refilled  for  another  shipment.  I  think  the 
customs  of  trade  sanction  the  legal  position  —  at  least 
so  far  as  this  case  is  concerned  —  that  the  carrier  re- 
•d  a  compensation  in  a  legal  sense,  in  the  payment 
of  freight  on  the  oil. 

It  is  not  unlike  the  rule,  that  a  carrier  of  passengers 
is  liable,  as  a  common  carrier  of  goods,  for  the  ordinary 
.age  of  the  passenger,  and  the  compensation  for  its 
carriage  being,  in  the  law,  included  in  the  passage  money 
paid  by  the  traveller.  (Orange  County  Bank  v.  Sroic/t, 
9  Wend.,  115.  Camden  &e.  Co.  v.  Burke,  13  id.,  628. 
HoUixler  v.  Nowlen,  19  id.,  235.)' 

The  defendant's  liability  must  be  held  to  be  that  of  a 
common  canier,  on  the  authority  of  Mallory  v.  Tlte 
Tini/n  It' til  road  (13  Barb.,  488.)  That  case  and  this 
art-  alike  in  every  essential  particular.  There,  the  oars 
were  owned  by  the  shippers,  and  were  carried  loaded 
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one  way,  and  empty  the  other,  ov«-r  tin-  road.  The 
owner  paid  freight  by  the  ton,  one  way,  on  the  coal,  the 
crates  being  fastened  to  platform  cars.  The  cars,  when 
loaded,  were  injured,  on  the  carrier's  road,  while  bciii^- 
transported  by  its  motive  power.  The  railroad  com- 
pany was  held  liable  as  a  common  carrier,  for  the  injury 
to  the  cars.  This  adjudication  I  deem  a  binding  author- 
ity, to  be  followed  in  the  disposition  of  this  case.  It  is 
not  in  conflict  with  any  authority  I  can  find,  nor  with 
any  principle  of  law  which  has  been  brought  to  my 
attention,  (a) 

The  plaintiffs  are  therefore  entitled  to  recover  of  the 
defendant  the  value  of  the  tanks,  $200,  and  interest 
from  December  1,  1867,  and  costs. 

Judgment  accordingly. 

[ERIE  CIRCUIT  AND  SPECIAL  TERM,  December,  1876.     Barker,  Justice.] 
(a)  That  case  was  affirmed  by  the  Court  of  Appeals.     See  32  How  Pr.,  616. 


MEAD  vs.  THE  MERCANTILE  MUTUAL  INSURANCE 
COMPANY. 

The  contract  of  insurance  is  a  mere  contract  of  indemnity  to  the  assured, 
against  such  loss  as  he  may  actually  sustain,  by  reason  of  any  of  the  perils 
insured  against. 

Upon  an  abandonment  and  payment,  or,  in  case  of  a  partial  loss,  adjustment 
and  payment,  the  underwriters  are,  in  equity,  entitled  to  subrogation  to  all  the 
rights  and  causes  of  action  which  the  insured  has  against  other  persons,  on 

•  account  of  the  loss. 

The  owner  is  the  person  who  stands  to  the  whole  risk,  and  must  suffer  the 
whole  loss;  unless  he  engages  another  t<>  hear  it  in  the  event  of  a  loss. 

When  another  engages  to  be  at  that  risk  for  the  owner,  then  the  owner  and 
the  insurer,  as  to  the  ownership  of  the  property  and  the  risk  ine'ulent  to  it, 
arc  in  law  considered  as  one  person.  Hence  each  is  regarded  as  beneficially 
interested  in  any  indemnity  which  can  be  exacted  from  others  by  reason  of 
the  loss. 

So,  when  the  owner  has  been  paid  his  loss,  in  full,  by  his  insurer,  there  is  a 
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mail'  inir  d.  Mich  insurer  any  riglit  to  indemnity  which 

tin-  owner  holds  for  the  common  benefit  of  himself  and  the  insurer. 

When  a  shipper  1ms  provided  himself  with  two  sources  of  indemnity,  in  case 
the  cargo  is  destroyed  or  injured  during  the  transportation  —  one  from  the 
carrier,  ari-in:;  out  of  the  operation  of  the  law,  the  other  from  an  insurance 
company  l>y  virtue  of  a  contract  of  insurance  —  the  liability  of  the  carrier  is, 
in  legal  effect,  first  and  principal,  and  that  of  the  insurer  secondary,  not  in 
order  of  time,  but  in  order  of  ultimate  liability. 

apper  may  apply,  in  the  first  instance,  to  whichever  of  these  parties  he 
pleases.  If  he  applies  to  the  carrier,  and  receives  entire  indemnity,  he  has 
no  right  to  call  on  the  insurer.  If  he  applies  to  the  insurer,  and  receives 
his  loss,  he  holds  the  claim  against  the  carrier  in  trust  for  the  benefit  of  the 
insurer. 

A  bill  of  lading  does  not  suppose  a  policy  of  insurance,  but  a  policy  of  insur- 
ance does  presuppose  that  there  is  a  liability  on  the  part  of  the  carrier. 

N.,  L.  <t  Co.  being  under  a  contract  with  the  owner  of  a  cargo  of  grain,  to 
transport  the  same  from  Buffalo  to  New  York,  free  from  any  damage  that 
might  happen  from  the  perils  of  the  trip;  held  that  they  had  an  insurable 
interest  in  the  property  ;  and  that  having  caused  the  same  to  be  insured,  by 
a  contract  making  the  loss,  if  any,  "payable  to  N.,  L.  &  Co.,  or  order,"  such 
contract  could  not,  by  construction,  or  by  the  aid  of  parol  proof,  be  enlarged 
in  its  operation  so  as  to  make  it  cover  the  risks  of  other  insurers  or  persona 
interested. 


action  was  tried  at  the  Erie  county  circuit,  by 
and  before  Justice  BARKER  and  a  jury,  in  Febru- 
ary, 1877. 

Upon  the  direction  of  the  court,  a  verdict  was  rendered 
for  the  plaintiff  for  the  sum  of  $142,  that  being  the  only 
sum  claimed  by  the  plaintiff.  Upon  receiving  the  ver- 
dict, the  court,  on  its  own  motion,  ordered  the  case  to 
stand  for  further  consideration.  At  a  subsequent  day, 
the  counsel  for  the  respective  parties  handed  in  written 
arguments. 

Edwin  Thayer,  for  the  plaintiff. 
George  B.  Hibbard,  for  the  defendant. 

BARKER,  J.  The  case  is  this  :  Mr.  Henry  C.  Winslow 
was  the  owner  of  eight  thousand  bushels  of  corn  in 
store  at  Buffalo,  which  he  desired  to  be  transported  to 
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another  market  —  the  city  of  New  York.  Nelson,  Loth- 
eridge  &  Co.,  also  of  Buffalo,  commission  merchants 
and  forwarders,  agreed  to  carry  the  same  for  the  owner, 
at  a  fixed  price  per  bushel,  by  the  canal  boat  James  A. 
Allen.  The  contract  between  these  parties  was  reduced 
to  writing,  and  took  the  form  of  an  ordinary  bill  of 
lading,  signed  by  both  of  these  parties,  in  which  the 
boat  was  named  on  which  the  corn  was  to  be  carried,  and 
the  consignees,  the  number  of  bushels  in  the  cargo,  rate 
&c.,  with  the  conditions  of  the  carriage  and  bargain 
were  fully  and  at  large  set  forth.  Nelson,  Lotheridge 
&  Co.  were  not  the  owners  of  the  boat  named  ;  nor  were 
they  in  command  of  her.  The  plaintiff  in  this  action 
was  owner  and  master  of  the  boat,  and  procured  Nelson, 
Lotheridge  &  Co.,  as  his  agents,  to  receive  for  him  a 
cargo,  they  charging  him  a  commission. 

Upon  receiving  the  cargo,  the  plaintiff,  as  owner  and 
master  of  the  boat,  gave  his  bill  of  lading,  in  all  essen- 
tial particulars  like  the  one  issued  by  Nelson,  Lother- 
idge &  Co.  to  the  owner ;  except  that  in  this  bill  of 
lading  it  was  stated  that  the  shipment  was  "by  Nelson. 
Lotlieridge  &  Co.  as  agents  and  forwarders"  In  the 
bill  of  lading  firstly  described,  the  shipment  is  stated  to 
be  by  "Henry  C.  Winslow,"  who  was,  as  has  been 
already  stated,  the  owner  of  the  grain. 

The  defendant,  upon  the  application  of  Nelson,  Loth- 
eridge &  Co.,  insured  the  cargo,  they  being  mentioned 
as  the  parties  insured. 

While  on  her  trip,  the  boat  was  injured,  being  run 
into  by  the  negligence  of  another  party,  and  a  small 
loss  happened  to  the  cargo. 

Each  of  the  bills  of  lading  contained  this  elm 
"  All  damage  caused  by  the  boat  or  carrier,  or  deficiency 
in   the  cargo,  from  quantity  as  herein  specified,  to  be 
paid  by  the  carrier,   and  deducted  from  the  freight." 

Upon  the  arrival  of  the  boat  in  New  York,  the  dam- 
ages to  the  cargo  were  ascertained  and  deducted  from 


522  CASKS   IN   T1IK  Sri'KKMK  COURT. 

Mead  v.  Mercantile  Mutual  Insurance  Company. 

the  carrier's  freight,  as  stipulated  in  the  bill  of  lading, 
and  the  balance  adjusted  and  paid  to  the  plaintiff,  the 
owner  and  master  of  the  boat.  The  assured,  Nelson, 
Lotheridge  &  Co.,  transferred  to  the  plaintiff  all  claims 
for  loss  against  the  defendant  arising  out  of  the  contract 
of  insurance  ;  and  the  defendant  neglecting  and  refusing 
to  pay  the  same,  this  action  was  brought. 

Upon  the  trial,  the  damages  were  agreed  upon  at  $142. 

Against  the  plaintiff's  right  to  recover  from  the 
defendant  this  loss,  it  is  urged  as  a  defence,  that 
the  plaintiff,  as  carrier,  is  the  party  primarily  liable 
to  the  owner  and  shipper,  for  any  loss  that  he  has  sus- 
tained. That  the  plaintiff  having  paid  the  entire  loss 
to  the  shipper,  he,  as  the  party  assured,  after  such 
payment,  had  no  cause  of  action,  on  the  contract  of 
insurance,  and  therefore  the  plaintiff  got  nothing  by 
the  assignment  from  the  insured.  That  the  equitable 
doctrine  of  subrogation  is  justly  applicable  to  the 
case,  and  being  applied,  will  necessarily  defeat  a  re- 
covery. 

To  the  case,  as  made  upon  the  trial,  the  position  is  a 
complete  legal  defence,  and  should  have  been  so  held 
upon  the  trial,  and  the  motion  for  a  nonsuit  sustained. 

The  contract  of  insurance  is  a  mere  contract  of  indem- 
nity to  the  assured  against  such  loss  as  he  may  actually 
;iin,  by  reason  of  any  of  the  perils  insured  against, 
."pon  an  abandonment  and  payment,  or,  in  case  of  a 
partial  loss,  adjustment  and  payment,  in  equity  the  un- 
d»rwriters  are  entitled  to  subrogation  to  all  the  rights 
and  causes  of  action  which  the  insured  has  against  other 
persons,  on  account  of  the  loss.  The  owner  is  the  person 
who  stands  to  the  whole  risk,  and  must  suffer  the  whole 
loss  ;  unl'-ss  lie  engages  another  to  bear  it  in  the  event  of 
a  loss.  When  another  engages  to  be  at  that  risk  for  the 
owner,  then  the  owner  and  the  insurer,  as  to  the  owner- 
ship of  the  property,  and  the  risk  incident  to  it,  are  in  law 
considered  as  one  person.  Upon  this  idea,  each  is  re- 
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garded  as  beneficially  interested  in  any  indemnity  which 
can  be  exacted  from  others  by  reason  of  the  loss.  So 
when  the  owner  has  been  paid  his  loss,  in  full,  by  his 
insurer,  there  is  a  manifest  equity  in  transferring  to 
such  insurer  any  right  to  indemnity  which  the  owner 
holds  for  the  common  benefit  of  himself  and  the  insurer. 

In  the  case  before  the  court,  the  shipper  had  provided 
himself  with  two  sources  of  indemnity,  in  case  the  cargo 
was  destroyed  or  injured  during  tlie  transportation — 
one  from  the  carrier,  arising  out  of  the  operation  of  the 
law,  the  other  from  the  insurance  company  in  virtue  of 
its  contract  with  it.  The  liability  of  the  carrier  is  in 
legal  effect,  first  and  principal,  and  that  of  the  insurer 
secondary,  not  in  order  of  time,  but  in  order  of  ulti- 
mate liability. 

The  shipper  may  apply  in  the  first  instance  to  which- 
ever of  these  parties  he  pleases.  If  to  the  carrier,  as 
he  has  in  fact,  in  this  case,  and  received  entire  indem- 
nity, he  has  no  right  to  call  on  the  insurer.  If  he  ap- 
plies to  the  insurer  and  receives  his  loss,  he  holds  the 
claim  against  the  carrier  in  trust  for  the  benefit  of  the 
insurer. 

The  carrier  stands  in  no  privity  with  the  assured  as 
to  the  contract  of  insurance  ;  while  the  underwriters  are 
in  privity  with  the  assured  as  to  the  bill  of  lading. 

The  bill  of  lading  does  not  suppose  a  policy  of  insur- 
ance, but  a  policy  of  insurance  does  presuppose  that 
th'-re  is  a  liability  on  the  part  of  the  carrier.  (The  At- 
lantic Ins.  Co.  v.  Storrow,  5  Paige,  285.  Hart  v.  The 
Western  R.  R.  Co.,  13  Metcalf,  99.  Hall  &  Long  v. 
Railroad  Companies,  13  Wallace,  367.) 

The  plaintiff  does  not  really  controvert  these  well  es- 
tablished principles,  but  seeks  to  avoid  their  application 
to  the  case  now  in  hand,  on  the  ground  that  the  facts 
make  a  case  exceptional  to  the  general  rule  of  the  right 
to  subrogation. 

But  the  plaintiff's  rights  must  be  determined  in  the 
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case  as  made,  and  as  appears  on  the  face  of  the  con- 
tract of  insurance  and  the  bills  of  lading ;  for  the  plain- 
tiff's offer  to  prove  that  the  insurance  was  made  for  the 
1  "client  of  the  carrier,  and  that  he  furnished  the  money 
to  pay  the  insurer,  and  that  Nelson,  Lotheridge  &  Co. 
were  his  agents  in  effecting  the  insurance,  was  over- 
ruled, on  the  defendant's  making  an  objection  to  such 
proof.  Of  course,  the  correctness  of  such  ruling  is  not 
now  directly  up.  Nevertheless,  I  have  considered  it,  as 
there  must  be  a  new  trial ;  when  the  point  will  again 
arise. 

The  plaintiff  stands  on  the  ground  that  the  entire  con- 
tract of  insurance  is  expressed  on  the  face  of  the  certifi- 
cate read  in  evidence.  That  it  was  a  consummated 
agreement  in  fact.  It  was  so  held  on  the  trial,  and  is 
BO  treated  here ;  as  I  have  reached  the  conclusion  to 
grant  a  new  trial  on  other  grounds.  It  is  a  contract  in 
terms  between  the  owner  and  Nelson,  Lotheridge  &  Co. 
The  latter,  being  under  an  agreement  with  the  owner  of 
the  cargo  to  transport  the  same  to  New  York,  free  from 
damage  that  might  happen  from  the  perils  of  the  trip, 
they  had  an  insurable  interest  in  the  property.  By  no 
rule  of  law  with  which  I  am  familiar  can  the  terms  of 
this  contract  be  enlarged,  by  parol  proof,  so  as  to  make 
it  cover  the  risks  of  other  insurers.  The  insurance  com- 
pany has  a  right  to  an  interpretation  of  the  contract  as 
it  is  written,  and  to  stand  by  it  as  the  parties  thereto 
made  it.  There  are  no  words  used,  or  phrases  adopted, 
that  by  usage  and  custom  can  be  taken  as  indicating  an 
intention  by  either  party  to  cover  the  risks  of  other  per- 
sons interested  in  the  preservation  of  the  property. 
Here  the  contract  in  terms  states  that  Nelson,  Lother- 
idge &  Co.  have  insured  the  cargo,  and  in  case  of  loss, 
the  same  "is  payable  to  Nelson,  Lotheridge  &  Co.  or 
order  her  eon" 

If  by  construction,  or  by  the  aid  of  parol  proof,  this 
contract  can  be  enlarged  in  its  operation,  then  it  is  dim"  - 
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cult  to  see  how  an  insurer  can  limit  his  liability  to  an 
indemnity  of  one  of  the  persons  interested  in  the  thing 
insured. 

Upon  an  examination  of  the  cases,  bearing  upon  this 
question,  it  will  be  found  that  all  of  them  hold  that 
where  it  appears  upon  the  face  of  the  policy,  by  a  i'air 
interpretation,  that  there  was  an  intention  to  insur- 
owner,  then  extrinsic  evidence  may.be  given  to  show 
who  such  owner  is,  and  the  nature  and  extent  of  his 
interest.  But  when  it  appears,  on  the  face  of  the  con- 
tract, that  none  other  than  the  person  named  as  the 
party  assured  was  intended,  then  it  is  limited  in  its 
effect  and  operation ;  and  should  it,  upon  an  inquiry, 
turn  out  that  the  party  sought  to  be  assured  has  no  in- 
terest in  the  property  described,  it  will  be  held  void,  as 
u  wager  policy.  (Angell  on  Insurance,  §§  79,  80,  81,  82. 
DeBolle  v.  Pennsylvania  Ins.  Co.,  4  Wharton,  68. 
Mellenberger  v.  Beacon,  9  Barr  (Pa.),  198.  Rouih  v. 
Thompson,  13  East,  274 ;  S.  O.,  11  id.,  428.  Stilwell  v. 
Staples,  19  N.  T.,  401.  Waring  v.  Indemnity  Ins. 
Co.,  45  id.,  606.) 

In  instances  where  the  property  is  described  as  "held 
in  trust,"  "on  commission,"  and  in  kindred  terms,  in  a 
policy  running  to  an  agent,  factor  or  the  like,  it  is  held 
an  action  is  given  to  the  owner,  and  he  has  a  righf  to 
take  the  place  of  the  insured ;  he  may  adopt  the  con- 
tract and  enforce  it  for  his  own  benefit.  But  in  all  such 
-,  there  is  a  geiie-rsil  clause,  as  to  the  nature  of  the 
interest  insured. 

The  other  questions  discussed  seem  to  be  hinged 
upon  those  already  considered,  and  dependent  upon 
them  ;  and  I  have  not  thought  it  necessary  to  examine 
them. 

A  new  trial  is  granted,  with  810  costs,  to  abide  the 

event. 

Xew  trial  granted. 

[ERIE  CIRCUIT  AXD  SPECIAL,  TERM,  February,  1S77.     Barker,  Justice.] 
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READ,  as  administrator,  &c.,  vs.  THE  CITY  OF 
BUFFALO. 

An  instrument  signed  by  the  mayor  and  clerk,  and  countersigned  by  the 
comptroller  of  a  city,  addressed  to  the  treasurer,  directing  the  payment  to 
A.  or  order,  of  a  specified  sum  "  out  of  local  fund,  when  collected  or  realized 
from  tax  sales,  for  completing  the  grading  of  H.  street,"  <fec.,  is  not  a  bill  of 
exchange,  nor  a  check ;  but  is,  in  legal  effect,  a  non-negotiable  promissory 
note. 

An  action  can  be  maintained  upon  it,  to  recover  the  sum  mentioned  therein, 
on  an  implied  promise  to  pay  the  debt  stated  to  be  clue  and  owing  to  the 
payee  named  therein. 

No  demand  is  necessary,  as  a  condition  precedent  to  maintaining  an  action 
upon  such  an  instrument. 

The  order  being  made  payable  at  a  particular  place,  and  upon  the  happening 
of  a  particular  event,  when  the  fund  out  of  which  it  is  to  be  paid  has  been 
collected  and  realized  by  the  city,  the  debt  is  due  and  payable,  by  the  very 
terms  of  the  contract. 

Such  orders  are  not  affected  by  a  statute  passed  after  they  were  given ;  unless 
it  appears  that  the  legislature  intended  to  change  the  meaning  and  effect  of 
outstanding  contracts. 

A  notice,  published  in  the  city  paper,  that  the  city  is  in  funds  to  pay  its  orders 
of  a  particular  series,  not  brought  to  the  knowledge  of  a  holder  before  the 
making  of  his  demand,  is  not  sufficient  to  effect  a  suspension  of  interest 
upon  an  order. 

Even  though  the  city  was  ready  and  willing  to  pay  such  an  order,  at  the  time 
and  place  of  payment,  it  is  in  no  attitude  to  defeat  a  recovery  of  the  face  of 
the  order  and  interest  down  to  the  day  of  trial,  if  it  has  not  brought  the 
money  into  court  for  the  plaintiff. 


A 


CTION  tried  at  the  Erie  circuit,  in  February,  1877, 
before  Justice  BARKER,  without  a  jury. 


0.  0.  Cottle,  for  the  plaintiff. 

John  B.  Green,  (city  attorney,)  for  the  defendant. 

BARKER,  J.     One  of  the  orders  in  suit  reads  as  fol- 
lows, viz.: 
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|       "  §45.79  Buffalo,  June  9,  1870. 

|  Treasurer  of;  the  city  of  Buffalo, 

Pay  to  the  order  of  James  Love,  forty - 
'?  °  five  t^o  dollars,  out  of  local  fund,   when  collected 

o    Q  ' 

|  g  or  realized  from  tax  sales,  for  completing  the  grad- 
?  ^  ing  of  Hudson  st,  bet.  12th  and  Wadsworth  st. 
«  ALEX.  BKUSH,  Mayor. 

\V.  P.  WINSIIIP,  Dep.  City  Clerk." 

Tliis  instrument  is  not  a  bill  of  exchange,  nor  a 
check.  The  drawer  and  the  drawee  are  the  agents  of 
the  city  of  Buffalo  ;  both  act  in  their  official  capacity, 
in  drawing  the  same,  neither  intending  to  charge  him- 
self personally  by  the  transaction.  Therefore  the 
drawer  and  drawee  are,  in  a  strict  sense,  the  same  party. 
Upon  its  face  it  purports  to  be  drawn  for  value,  on  ac- 
count of  and  for  work  and  labor  done  for  the  city.  In 
law  an  action  can  be  maintained  thereon,  to  recover  the 
sum  mentioned  therein,  on  an  implied  promise  to  pay 
the  debt  stated  to  be  due  and  owing  to  the  payee  named. 
Whenever  there  is  a  debt  due  from  one  person  to  an- 
other, and  such  obligation  is  acknowledged  in  an  instru- 
ment in  writing  executed  by  the  debtor,  in  due  form  of 
laV,  the  creditor  can  count  upon  such  instrument  as  the 
basis  of  his  right  of  action. 

Such  orders  are  held  to  be,  in  legal  effect,  non-nego- 
tiable promissory  notes.  (Fair  child  v.  OgdensburgJi 
&c.  R.  R.  Co,  15  N.  Y.,  338.  Bull  v.  Sims,  23  id.,  570. 
Oatman  v.  Taylor,  29  id.,  657.  Kelley  v.  Mayor  of 
Brooklyn,  4  Hill,  263.  Smith  v.  Cheshire,  13  Gray, 
318.  Dillon  on  Municipal  Corp.,  §  406.)  The  order 
was  made  payable  at  a  particular  place,  and  upon  the 
happening  of  a  particular  event.  The  fund  out  of 
which  it  was  to  be  paid  has  been  collected  and  realized 
by  the  city ;  therefore  the  debt  is  due  and  payable  by 
the  very  terms  of  the  contract. 

The  defendant  seeks  to  prevent  a  recovery  and  to  se- 
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cure  a  dismissal  of  the  plaintiffs  complaint,  upon  the 
ground  that  no  proper  demand  of  payment  was  made 
by  the  holder  of  the  order,  on  the  city  treasurer,  before 
the  commencement  of  the  suit.  By  the  evidence  it  is 
established  that  he  did  make  a  demand  before  the  suit 
was  brought ;  but  he  demanded,  as  the  defendant  in- 
sists, more  than  was  due  on  the  instrument,  and  there- 
fore the  holder  is  in  the  same  situation  as  if  he  never 
had  made  a  demand. 

Before  considering  the  question,  whether  he  demanded 
more  than  was  due,  it  will  be  determined  whether  any 
demand  at  all  was  necessary,  as  a  condition  precedent 
to  maintaining  the  action.  It  has  long  been  decided  by 
the  courts  in  this  state,  that  no  such  demand  is  required 
before  suit  can  be  brought  on  the  instrument  and  re- 
covery had  for  the  debt  promised  to  be  paid. 

Where  a  promissory  note  is  made  payable  at  a  par- 
ticular place,  it,  as  against  the  maker,  binds  him  to  pay 
the  same  "generally  and  universally  ;"  that  is,  he  can 
be  required  to  pay  at  all  places  wherever  he  can  be 
found  ;  and  the  commencement  of  the  suit  is  always 
treated  as  a  proper  and  sufficient  demand.  The  same 
rule  applies,  also,  in  all  respects,  to  a  bill  of  exchange, 
made  paj'able  at  a  particular  place,  or  accepted  payable 
at  a  designated  place. 

The  rule  as  thus  stated,  has  been  uniformly  adhered 
to  in  this  state,  since  judgment  was  pronounced  in  Wol- 
coll  v.  Van  Santvoord,  reported  in  17  JoJin.,  248.  See 
also  Fenton  v.  Goundry,  (13  East,  459,)  among  the 
leading  English  cases,  and  the  following  in  our  own 
courts:  Caldwdl  v.  Cassidy,  (8  Cowen,  271  ;)  Green  v. 
<i'<>iii(/x,  (7  Barb.,  652 ;)  Fairchild  v.  Ogdensburgh  &c. 
R.  1L  Co.,  (15  ?  Y.,  338.)  But  it  is  urged  that  this  is  an 
unjust  and  harsh  rule  to  apply  to  fix  the  maker  of  the 
note  and  acceptor  of  a  bill,  who  has  made  his  promise 
to  pay  at  a  particular  place,  and  has  attended  thereon 
the  day  named  with  the  money  to  meet  his  engagement 
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and  pay  his  debt  —  that  he  should  be  liable  to  a  suit, 
before  the  holder  of  the  paper  comes  and  asks  for  his 
pay.  This  would  be  so,  were  it  not  for  another  rule, 
intended  to  protect  such  parties.  It  is  this :  if  the 
maker  of  the  note  or  the  acceptor  of  the  bill,  be  at  the 
place  of  payment,  with  the  funds,  and  ready  to  pay  on. 
the  day  of  payment,  he  can,  when  sued,  bring  the  money 
into  court  and  plead  his  readiness  to  pay  at  the  time 
and  place  of  payment,  in  bar  of  damages  arising  from 
non-payment,  but  not  in  bar  of  a  recovery  for  the  debt 
due  on  the  day  named  for  payment.  In  such  a  case  the 
creditor  recovers  no  interest  after  the  day  of  payment 
has  passed,  nor  costs  of  suit ;  but  the  debtor  ha-  < 
in  such  a  case.  (See  cases  before  cited.} 

To  make  a  practicable  application  of  these  proposi- 
tions to  this  case;  conceding  the  defendant  was  r< 
and  willing  to  pay  this  order,  at  the  time  and  place  of 
payment,  it  is  in  no  attitude  to  defeat  a  recovery  of  the 
face  of  the  order  and  interest  down  to  the  day  of  trial, 
for  the  reason  that  it  has  not  brought  the  money  into 
court  for  the  plaintiff. 

The  time  of  payment  in  this  order  was  uncertain  ;  it 
was  drawn  in  the  form,  and  upon  the  conditions  named, 
to  enable  the  defendant  to  be  certain  of  funds,  to  be  de- 
rived from  a  particular  source,  before  its  creditor  could 
urge  payment ;  and  it  is  unreasonable  to  hold  that  the 
holder  of  such  paper  shall  comply  with  all  the  rules  ap- 
plicable to  strictly  commercial  paper.  It  appears  that 
the  city  was  in  funds  applicable  to  the  payment  of  this 
order  as  early  as  the  loth  of  August.  1872.  The  plain- 
tifl' applied  for  payment  some  considerable  time  there- 
after, and  demanded  interest  up  to  that  time.  The 
treasurer  refused  to  pay  interest  down  to  that  day,  but 
offered  to  pay  the  face  of  the  order  and  interest  to  the 
said  ir>th  of  August,  1872.  This  the  plaintiff  manif< 
his  unwillingness  to  accept. 

The  city  had  given    a   previous    notice,  in    the  city 

VOL.  LXVlf.  34 
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paper,  that  it  was  in  funds  to  pay  orders  of  this  series, 
but  it  does  not  appear  that  such  notice  ever  came  to  the 
knowledge  of  the  plaintiff,  before  he  made  the  demand. 
Such  notice  cannot  be  regarded  as  sufficient  as  a  notifi- 
cation that  the  city  was  in  funds  applicable  to  the  pay- 
ment of  the  order,  and  to  effect  the  suspension  of 
interest.  It  would  be  most  unreasonable  to  uphold  any 
such  proposition. 

The  defendant,  with  a  view  of  diminishing  the  recov- 
ery, insists  that  the  city  had  the  power  to  terminate  the 
accruing  of  interest  on  these  orders  after  the  treasurer 
was  in  funds  to  pay  them,  on  complying  with  the  pro- 
vision of  the  present  charter  bearing  on  that  ques- 
tion, viz.:  "The  treasurer  may  at  any  time,  when  he 
shall  have  money  in  his  hands  applicable  to  the  pay- 
ment of  such  warrants,  give  notice  in  the  official  papers 
that  he  will  pay  all  or  any  portion  of  such  warrants, 
with  accrued  interest,  on  a  day  to  be  specified  in  said 
notice,  and  the  interest  upon  such  warrants  shall  cease 
from  and  after  the  day  specified  in  such  notice."  Such 
a  notice  as  is  required  by  this  provision  of  the  statute 
was  published  in  the  city  paper,  and  a  day  named  for 
the  payment  of  the  orders  was  the  one  already  stated, 
to  wit,  August  15,  1872. 

The  charter  in  force  when  the  orders  in  suit  were  given 
contained  no  such  provision,  nor  any  of  similar  import. 
This  regulation  first  appears  in  the  charter  of  1872. 
(Title  6,  sec.  22.)  It  is  very  clear  that  this  provision 
was  intended  to  apply  only  to  future  orders  and  war- 
rants. The  scheme  for  assessing  and  collecting  taxes  for 
local  improvements  was,  by  this  charter,  very  much 
changed,  conferring  upon  the  city  additional  powers, 
and  making  local  assessments  payable  in  a  different 
manner,  and  requiring  warrants  issued  in  payment  of 
the  work  and  labor  to  take  a  particular  form,  and 
be  payable  on  particular  days,  and  giving  the  city 


GENESEB  '!,   ;  77. 


Monell  v.  Northern  fVi:trnl   Railroad  Co. 

the  right  to  pay  them  before  the  day  named  therein  for 
payment. 

Orders  or  warrants  issued  under  the  charter  as 
amended  would  be,  beyond  all  doubt,  subject  to  these 
special  provisions,  and  they  be  regarded  as  incorpomtrd 
into  the  agreement,  and  the  holders  bound  to  comply 
with  them,  and  with  the  action  of  the  city  authorities 
acting  in  obedience  to  the  charter. 

The  general  rule  of  construction  is,  that  statutes,  in 
their  effect,  shall  be  prospective  only  ;  unless  it  appears 
that  the  legislature  intended  that  it  should  have  a  retro- 
spective operation.  The  reading  of  the  section  entire, 
from  which  the  above  quotation  is  copied  out,  does  not 
suggest  to  my  mind  that  the  legislature  intended  to 
change  the  meaning  and  effect  of  outstanding  contracts. 

It  follows,  from  these  views,  that  the  plaintiff  is  enti- 
tled to  recover  the  face  of  the  order,  and  interest  thereon 
up  to  the  time  of  trial. 

The  other  orders  in  suit  are  similar  in  all  respects  to 
the  one  set  forth,  and  are  embraced  in  the  decision. 

Judgment  for  the  plaintiff. 

CIKCUIT  AND  SPECIAL  TERM,  February,  1877.    Barker,  Justice.] 


HENRY  MONELL  vs.  THE  NORTHERN  CENTRAL  RAIL- 
ROAD COMPANY. 

Where  a  contract  is  made,  by  a  shipper  of  goods,  with  one  of  several  connect- 
ing railroad  companies  forming  a  continuous  line  of  carriers  between  the 
place  of  shipment  and  the  place  of  delivery,  for  the  transportation  of  goods 
and  delivery  thereof  at  the  place  of  destination,  the  service  performed  by  the 
other  companies  in  the  line  is  deemed  to  be  done  by,  and  at  the  request  of 
the  contracting  company,  and  as  its  agents. 

The  acts  and  management  of  such  connecting  roads  are,  in  law,  the  doings  of 
the  contracting  company ;  and  if  they  are  such  as  to  work  a  breach  of  the 
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-act  for  transportation,  the  shipper  ha- 
the  eontr:; 

•\Vhen  ile'it   in   re  '  ••  time  of  delivery,  the 

law    reijuiivs    him    to    ll.-e   due   diligence.      The    want   of  due   diligence  is   the 

;id  of  the  carrier's  liability. 
"What  is   siitlicient    evidence   to  be   -uhmiltod   to  the  jury,  upon  the  cjue-:: 

due  diligence  in  delivering  perishable  property. 

The  defend::  -rier  of  goodfi   for  hire,  cr, ntracted   to  Iran-port  a 

quantity  of  pot:.  lialavia.   N.  V..  to  the  ei'\  .      The 

potatoes    \\ere   in    good  order,    when    shipped.      The    ,   . 
arrived   at    <..,a   place   within   three    miles    of  i  '• 
the  usual  time,  but  were  left    on  the  !    . 

ing  taken  to  the  city;   and   during  that    period    the   p. 
en.      It.  appeared  that    the  company  employed  by  the  defendant  to  aid  in 
the  transportation  and  delivery  of  this   freight  had   no   \\  ar. T>>..MIS  in    Phila- 
delphia f,.r  storing  f:  •rarily,  with  a  \ 

delivery  ;    and   that   there  was,  at  the  1  cumulation   of  fi 

both  at.  that  place  and  at  i'<.  7A'</,  that  upon  the  evidence,  it  \va*  a  fail- 
question  for  the  jury  to  say  whether  or  not  due  dil'iL  '  y  the, 
-.  defendant,  in  delivering  the  freight;  and  that  the  judge  properly  refused  to 
take  the  case  from  the  jury  by  granting  a  nonsuit,  or  ordering  a  verdict  for 
the  defendant. 

.No,  that  if  the  potatoes  were  froxen  at  G.,  after  a  reasonable  time  for 
delivery  had  elapsed,  the  defendant  was  chargeable  with  the  loss.  That 
nothing  short  of  a  calamity  would  justify  the  holding  of  the  cars  at  G.  for 
so  Ionic  il  lime. 

::it.  given   by  a  consignee  to  the  carrier,  stating  the  gi- 
be in  good  order,  are  evidence   in   favor  of  the  latter  that  the  freigh: 
delivered  in  ^ood  order.      But,  as  between  the  parties,  they  are  not  conclu- 

-II  the  iplest'lon. 

When  it  appears  that  the  carrier  demanded   that  the  !••  Id  be  put  in 

that  form,  AS  a  condition  to  the  delivery  of  the  goods;  and  that  i 
were  signed  under   a  protest  tiiat    the  u'ooiN  wei  .od  order; 

fair  ijiie-tion  of  fact  for  the  jury,  on  the  evideni  ,.ot  be  disposed  of 

in  favor  of  the  carrier,  as  a  question  of  law. 


O 


N  the  trial,  a  verdict  was  midi'ivd  for  tlx>  plaintiff, 
and  the  defendant  moved  for  a  new  trial  on  a  case 
'-C  exceptions. 


John  Hubbell,  for  the  defendant. 
George  Bowen,  for  the  plaintiff. 
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BAKKKII,  J.     If  is  admitted  by  the  pleading  that  the 
ndaiit  is  a   common  carrier  of  goods  i'or  hire,  be- 
tween   the    village    of    Batavia,    N.   V.,  and    the   city  of 
Philadelphia,    1'a.;    and  that  it  received  the  goods  in 
(ion  for  transportation   from  I'afavia   to  Philadel- 
phia.    It  is  also  admitted  that  the  defendant  is  a  foreign 
corporation,  created  by  and  under  the  laws  of  Pennsyl- 
vania. 

The  case  does  not  disclose  what  part  of  the  connect- 
ing line  of  railroads,  between  the  places  mentioned,  is 
owned  and  managed  by  the  .  It  is  not  at  all 

important  to  know,  in  the  >f  the  plain- 

tiffs rights  arid  the  defendant'  is  under  the 

contract  admitted  ;  as  the  contract  was  entire,  to  deliver 
the  goods  at  the  place  of  i.  The  service  per- 

formed by  the  other  and  conn*  -ds  was  done  by 

u nd  at  the  request  of  the  defendant,  and  as  its  agents. 
They  simply  aided  the  defendant  to  perform  its  agree- 
ment. The  acts  and  ma  -<-\i  roads  were  in 
la\v  the  doings  of  the  defendant ;  and  if  they  were  such 
as  worked  a  breach  of  the  defendant's  contract,  it  gives 
the  plaintiff  a  right  of  action  for  the  damages  he  has  sus- 
tained. (MfuiJ/f'lf'in  Oil  Co.  v.  Camden  &  Amboy  JR.  R. 
fa.  Co.,  54  N.  Y,  197.) 

The  rights,  franchises  and  privileges  conferred  on  the 

udant  by  the  law  of  its  creation  are  not  disci- 
and  it  will  therefore  be  presumed,  as  against  the  cor- 
poration itself,  that  the  act  gave  it  full  power  and  au- 
thority to  make  the  contract  it  did  with  the  plaintiff. 

The  chief  question  in  the  case  is  this:  Was  it  fairly 
proved,  on  the  trial,  that  the  defendant  failed  to 
form   its  contract,  in  not  making  a    timely  delivery  of 
the   goods,  and   that  in  consequence  of  the  delay  the 
property  was  injured  by  frost  '. 

In  respect  to  the  time  of  delivery,  when  the  contract 
is  silent  on  the  subject,  the  law  requires  the  carrier  to 
use  due  diligence,  in  the  performance  of  his  agreement 
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in  this  respect.  The  want  of  due  diligence  is  the  ground 
of  tin-  carrier's  liability.  (2  Parsons  on  Contracts, 
Parsons  v.  Hardy  14  Wend.,  217.  Wibertv. 
New  York  &  Erie  R.  R.  Co.,  12  N.  T.,  245.  Conflict 
v.  Grand  Trunk  R.  R.  Co.,  54  id.,  505.) 

I  am  well  sati.-fied  that  sufficient  evidence  was  given, 
on  the  trial,  to  make  a  case  for  the  jury  to  say  whether 
dii''  diligence  had  been  used,  or  not,  in  the  delivery  of 
the  property  ;  and  that  the  court  properly  refused  to  take 
the  case  from  the  jury,  by  granting  a  nonsuit,  or  order- 
ing a  verdict  for  the  defendant,  as  was  requested  on  the 
trial. 

The  place  in  the  city  of  Philadelphia  where  property  of 
this  character,  transported  by  the  defendant,  was  deliv- 
ered to  the  consignees,  was  at  the  Reed  street  depot. 
The  cars  in  which  the  potatoes  were  shipped,  arrived  at 
Greenwich  Point,  a  place  three  miles  from  the  Reed 
street  depot,  within  three  or  four  days  after  they  started 
from  Batavia,  and  within  the  usual  time  for  making  the 
trip.  These  cars  were  left  on  the  tracks  at  Greenwich 
Point,  for  the  period  of  at  least  fourteen  days.  It  ap- 
pears that  at  Greenwich  Point,  the  Pennsylvania  Rail 
Road  Company  has  yards  and  tracks,  where  cars  with 
freight  for  city  delivery  come  to  rest  until  they  can  be 
run  up  to  the  depot,  for  a  discharge  of  freight. 

It  would  seem  as  if  this  circumstance,  alone,  was  suf- 
ficient proof  to  put  the  defendant  to  its  excuse  for  the 
delay ;  that  nothing  short  of  a  calamity  could  justify 
the  holding  of  these  cars  at  this  place  for  so  long  a  time. 
The  goods  had  reached  their  destination,  and  nothing 
short  of  a  want  of  the  usual  and  proper  facilities  for  the 
delivery  could  delay  the  same  for  so  many  da  \  B. 

The  excuse  presented  for  this  prolonged  delay  is,  that 
the  accumulation  of  cars  at  Greenwich  station  was  unusu- 
ally large,  and  that  they  were  brought  up  to  the  Read 
street  depot  as  fast  as  they  could  be  unloaded  and  the 
freight  delivered  to  the  consignees.  The  plaintiffs  con- 
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signee,  who  was  on  the  ground  from  the  time  the  cars 
arrived  at  Greenwich  Point,  says  he  at  once  called  for 
the  goods,  and  that  he  was  ready,  with  men  and  tt-anis, 
to  receive  them;  that  he  informed  the  employes  of  the 
company  that  the  cars  were  at  Greenwich  Point  ;  and  that 
day  after  day  promises  were  made  to  bring  up  the  cars 
containing  the  potatoes. 

The  defendant  called  two  witnesses  to  prove  the  mode 
and  manner  of  doing  the  business  of  this  character,  at 
Philadelphia,  and  the  causes  that  led  to  the  delay  in 
unloading  these  cars.  These  witnesses  were  connected 
with  railroads,  and,  with  others,  had  the  charge  and 
management  of  the  business  at  these  points.  One  of 
them  says:  "In  November  and  December  of  last  year, 
there  was  an  accumulation  of  cars  at  the  Greenwich 
station,  caused  by  the  potatoe  merchants  not  unloading 
directly  (precisely)  at  the  railroad  wharf.  The  cars 
were  accumulating  at  Greenwich  by  reason  of  a  great 
accumulation  of  cars  at  the  Heed  street  station.  *  *  * 
The  course  of  business  between  our  company  and  the 
consignees  was  to  have  the  cars  come  up  from  Greenwich 
as  fast  as  we  had  facilities  for  discharging  them."  "I 
can't  say  exactly  how  many  car  loads  of  potatoes  we 
discharged  during  the  month  of  December  that  year,  or 
from  the  first  to  the  twentieth  of  December,  which  would 
cover  all  this  ground  ;  it  was  a  large  number  ;  we  had,  I 
suppose,  a  thousand  cars,  possibly  eleven  hundred,  a 
good  many  every  day,  and  these  cars  had  all  been  de- 
tained at  Greenwich  and  sent  up  to  the  station,  and 
discharged  as  fast  as  we  could.  The  only  reason  I  can 
assign  why  the  cars  spoken  of  by  Mr.  Blizard  (the  cars 
in  question)  were  not  taken  to  the  Reed  street  wharf 
earlier  was,  that  the  market  was  so  glutted  that  the  con- 
signees and  receivers  could  not  get  up  the  cars.  I  don't 
think  that  the  cars  were  held  at  Greenwich  any  length 
of  time.  The  facilities  were  all  occupied  with  cars 
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d  with  potatoes;  these  cars  could  not  be  sent  up 
faster  than  they  were." 

It  also  appeared  that  tin1  railroad  did  not  deliver  goods 
at  Greenwich  ;  and  at  the  ]?eed  street  wharf  it  had  no 
ware-rooms,  and  delivered  goods  from  the  cars  standing 
on  tlie  track,  and  consignees  were  permitted  to  sell  and 
deliver  the  potatoes  from  the  cars  by  the  measure,  and 
in  small  quantities. 

One  other  witness  for  the  defendant  testified,  "  that  the 
capaciti.-s  in  forwarding  these  potatoes,  cars  and  their 

;    street,    were    siiuinent    to   in: 
them,  if  the  merchants  could  have  s«id  them  for  lr 

The  tracks  not  having  sufficient  capacity  th«>y 

allowed  them  to  accumulate  at  Greenwich,  and  if  the 

merchants  would  unload  them  in  any  reasonable  time, 

within  the  twenty  hours  specified,  but  in  two  or  three 

ould  bring  them  up.     But  they  failed  to  do 

it,  and  consequently  the  company  were  compelled  to 

them  at  Greenwich  for  want  of  capacity  at  Reed 

!  wharf." 

on  all  the  evidence  presented,  it  was  a  fair  q> 
for  the  jury  to  say,  whether  or  not  due  diligence 
used  by  the  defendant  in  delivering  the  freight. 

freight  is  received  by  the  carrier  and  for  war 
the  owner  has  the  right  to  anticipate  its  arrival  at  its 
destination  within  the  usual  and  customary  time  ;  and 
to  effect  this  the  carrier  must  exert  all  reasonable  effort 
to  accomplish  it.  If  unforeseen  difficulties  are  encoun- 
!.  prompt  and  resolute  action,  fairly  commensu- 
rate to  the  cause  of  delay,  must  be  resorted  to  to  end 
t  lie  hindrance  ;  otherwise  the  charge  of  negligence  and 
want  of  due  diligence  is  maintained. 

Here  it  appears  that  the  company  employed  by  the 
defendant,  and  paid  for  the  transportation  and  delivery 
of  this  freight,  had  no  wan-rooms  in  Philadelphia  for 
storing  freight  temporarily,  with  a  view  to  hasten  and 
facilitate  delivery.  That  another  cause  of  delay  was, 
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that  consignees  were  tardy  in  unloading  cars  ;  and  in 
some  instances  were  permitted  to  make  sales  and  de- 
livery from  the  cars,  to  their  own  customers,  an  unusual 
practice. 

It  cannot  be  successfully  maintained,  in  my  opinion, 
that  when  goods  have  been  detained  for  delivery  four- 
teen days  after  their  arrival  at  the  place  of  destination, 
and  no  other  excuse  presented  than  si;  ipears  in 

this  evidence,  it  is  purely  a  question  of  law,  and  that 
the  court  should  hold  that  due  diligence  has  been  used. 

The  charge  of  the  court  to  the  jury  is  not  set  forth  in 
the  case,  and  it  must  be  presumed  that  the  rule  of  law 
was  correctly  stated,  and  properly  illustrated. 

The  evidence  showed  that  the  potatoes  were  in  good 
order  when  delivered  to  the  carrier  ;  and  it  also  tei 
to  prove  that  before  they  were  delivered  to  the  con- 
signees, and  while  at  Greenpoiut,  they  were  fro/en. 
If  frozen  at  Greenpoint,  after  a  reasonable  time  had 
elapsed  within  which  to  deliver  them,  the  defendant 
was  chargeable  with  the  loss.  (Michaels  v.  The  New 
York  Gen.  R.  R.  Co.,  30  N.  Y.,  564.) 

Tln.k  receipts  given  by  the  consignees  were  evidence  in 
favor  of  the  defendant  that  the  potatoes  were  deliv 
in  good  order.  But,  as  between  the  parties,  the}'  were 
not  conclusive,  on  the  question.  The  plaintiff  claims 
that  the  defendant  demanded  that  the  receipt  should  lie 
put  in  this  form  as  a  condition  to  the  delivery  of  the 
goods;  that  when  the  receipts  were  signed  and  deliv- 
ered, a  protest  was  made  that  the  goods  were  not  in  fact 
in  good  order.  Upon  the  evidence,  it  was  a  fair  question 
for  the  jury,  and  could  not  be  disposed  of  in  favor  of  the 
defendant,  as  a  question  of  law. 

One  of  the  consignees  of  the  goods,  Mr.  Blizard,  was 
called  and  examined  as  a  witness  for  the  plaintiff,  and 
testified  as  to  the  time  of  the  delivery,  and  as  to  the  form 
of  the  receipt  required  by  the  railroad  company  ;  and. 
among  others,  this  question  was  propounded  to  him: 
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''Tu  reference  to  those  receipts,  I  will  ask  you,  could 
you  have  got  this  freight,  at  all,  without  having  signed 
these  receipts?"  This  question  was  objected  to,  by  the 
defendant's  counsel,  as  inadmissible  and  incompetent. 
The  court  overruled  the  objection,  and  the  question  was 
sustained,  and  the  defendant  excepted. 

If  this  question  was  intended  as  an  inquiry  made  of 
the  wit  ness  if  the  company  demanded  the  receipt  as  a 
condition  of  the  delivery,  then  it  was  proper,  as  it  was 
an  inquiry  concerning  a  fact.  If  it  was  an  inquiry  for 
the  opinion  of  the  witness  whether  the  company  would 
have  delivered  the  goods  if  he  had  not  signed  the  receipt, 
it  would  doubtless  be  an  incompetent  question.  But 
the  evidence  of  the  witness,  which  follows  this  question 
and  the  rulings  thereon,  does  not  appear  to  be  respon- 
sive to  the  inquiry,  and  is  a  mere  statement  of  the  facts 
pertinent  to  the  issues.  So  no  injury  has  followed  the 
ruling  of  the  court  ;  whatever  may  be  said  as  to  the  form 
of  the  question. 

The  motion  for  a  nonsuit  is  denied,  with  costs. 

[GENESEE  SPECIAL  TERM,  March,  1877.    Barker,  Justice.] 


PATRICK  TIERNEY  vs.  THE  NEW  YORK  CENTRAL  AND 
HUDSON  RIVER  RAIL  ROAD  COMPANY. 

Where  the  property  delivered  to  a  carrier  for  transportation  is  of  a  character 
recognized  among  carriers  and  forwarders  as  perishnMe,  it  requires  particular 
attention,  and  a  greater  degree  of  care  than  attaches  to  such  as  is  deemed 
non-perishable. 

A  (jiiantity  of  cabbages  were  received  from  the  plaintiff,  by  the  defendant,  at 
Ka-t  Albany,  for  transportation  to  New  York,  on  the  t'.lh  and  7th  of  January. 
They  were  in  the  car,  ready  for  the  freight  train,  at  10.40  p.m.;  from 
which  place  freight  trains  were  noenstoined  to  leave  for  New  York  every 
few  hours,  the  niiminij  time  he.inj;.  ordinarily,  about,  eleven  hours.  The  car 
waa  left  at  East  Albany  a  considerable  lime,  although  several  other  trains 
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were  sent  over  the  road  in  the  meantime ;  and  it  did  not  r<"i<-h  Xcw  York 
until  the  10th  or  lUth  of  Jammrv  ;  when  tin-  catiKiiL''--  were  frozen,  and 
nearly  destroyed.  //<•/</,  tliat  the  judge  properly  ini  ••  jury  that 

the  property  having    been    delivered    to,    and    accepted    by,  the    defendant  as 

perishable,  it  became  its  duty  to  forward  it  by  the  first  train  ;  unless  there 
was  siieli  a  pressure  and  accumulation  of  freight  of  a  similar  kind,  which 
had  previously  arrived,  as  to  prevent  sueh  immediate  action. 

Held,  also,  that  if  there  had  Leon  mo  accumulation  of  freight  for  transporta- 
tion, beyond  the  ordinary  rapacity  of  the  road,  all  of  it  should  have  been 
forwarded  in  the  order  of  its  arrival;  but  if  any  delays  were  necessary,  by 
reason  of  unusual  accumulation,  the  perishable  property  should  be  for- 
warded, in  preference  to  that  which  was  non-perishable. 

Held,  further,  that  whether  the  plaintiff  should  have  guarded  the  property  by 
other  means  than  those  employed,  was  a  subject  for  the  consideration  of  the 
jury,  holding  in  mind  the  character  of  the  property ;  the  state  of  the 
weather;  the  condition  of  the  car  in  which  the  property  was  to  be  for- 
warded ;  the  distance  from  its  destination ;  and  the  usages  of  prudent  men 
under  like  circumstances. 

Also  held,  that  the  plaintiff  took  all  risks  of  injury  to  the  property  from  frost, 
which  would  have  happened  had  it  been  forwarded  immediately ;  and  the 
defendant  was  to  be  held  liable  only  for  such  damage  as  was  occasioned  by 
frost,  as  the  result  of  inexcusable  delay. 

The  plaintiff  signed  a  receipt  for  the  property,  in  New  York,  as  "  in  good 
order."  Held,  that  it  was  competent  for  him  to  show  the  circumstances 
under  which  this  receipt  was  given ;  and  that  he  might  prove  that  he 
wanted  to  sign  a  receipt  for  the  load  as  "  in  poor  condition,"  but  was  not 
allowed  to  do  so. 

That  he  was  not  concluded  by  the  terms  of  the  receipt.  That  it  was  not  of 
binding  force  as  a  contract;  that,  at  most,  it  was  but  an  admission,  and 
therefore  susceptible  of  explanation  and  correction  by  parol  evidence. 

field,  also,  that  evidence  of  what  the  plaintiff  could  have  obtained  in  the 
public  market,  for  the  cabbages,  on  the  morning  of  their  arrival  in  New 
York,  was  evidence  bearing  on  the  question  of  value,  and  therefore  admis- 
sible on  that  question. 

A  PPEAL  from  an  order  denying  a  motion,  made 
J^X.  upon  the  minutes,  for  a  new  trial  ;  and  motion  for 
a  new  trial  on  exceptions  taken  at  the  trial  and  ordered 
to  be  heard  at  a  General  Term  in  the  lirsi  iusiamv. 

The  action  was  to  recover  damages  arising  from  the 
negligence  of  the  defendant  as  a  common  carrier,  in 
transporting  a  quantity  of  cabbages  from  Albany  to 
New  York,  in  consequence  of  which  negligence  the  cab- 
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bages  became  fro/en.     The  plaintiff  recovered  a  verdict. 
(S.  (7.,  Irifjlij  r<  i»>rted,  10  Hun,  569.) 

A.  J.  Cololn,  for  the  plaintiff. 
Matthew  Hale,  for  the  defendant. 

BOCKES,  J.  It  is  quite  plain,  I  think,  that  a  case  was 
inad^  for  the  jury,  on  the  evidence  submitted.  The 
property  delivered  for  transportation  was  of  a  charac- 
ter recognized  among  carriers  and  forwarders,  as  perish- 
able ;  hence  required  particular  attention,  and  a  greater 
degree  of  care  than  would  attach  to  such  as  is  deemed 
non-perishable.  It  was  received  on  the  6th  and  7th  of 
January  ;  and  due  and  proper  diligence  required  that  it 
should  have  been  at  once  forwarded  to  the  city  of  New 
York,  its  place  of  destination.  It  was  in  the  car,  ready 
for  the  freight  train  at  East  Albany  at  10.40  p.m.;  from 
which  place  those  trains  were  accustomed  to  leave  for 
New  York  every  few  hours.  The  running  time  being, 
ordinarily,  about  eleven  hours.  The  car  was  left  at  East 
Albany  for  a  considerable  time,  notwithstanding  several 
trains  were  sent  over  the  road,  and  did  not  reach  New 
York  until  the  10th,  and  as  the  plaintiff  testified,  until 
the  13th  of  January.  In  the  meantime  the  property 
was  frozen,  and  nearly  destroyed.  The  defendant  en- 
deavored to  explain  and  excuse  the  delay,  by  showing 
an  accumulation  of  freight  at  East  Albany  ;  but  the 
evidence  in  support  of  this  hypothesis  was  inconclusive 
to  an  extent,  certainty,  which  made  it  proper  to  submit 
the  case  to  the  jury,  on  the  proof.  The  learned  jiidire 
properly  held,  and  instructed  the  jury  that  inasmuch 
as  the  property  had  been  delivered  to,  and  accepted  by, 
the  company  as  perishable,  it  became  its  duty  to  for- 
ward if  by  the  first  train,  unless  there  was  snch  a  pres- 
sure and  accumulation  of  a  similar  kind  of  freight  to 
be  transported,  and  which  had  previously  arrived,  as  to 


-  i  [ 


Tierncy  v.  X.   Y.  (.Vntnil  ami   I  In.!  ;     R.   Co. 

prevent  such  immediate  action.  This  instruction  to  the 
jury  was  sound  in  law.  The  rule  laid  down  was  a  rea- 
sonable and  fair  one.  It  imposed  no  unjust  obligation 
upon  the  defendant.  If  then  there  had  been  no  ac- 
cumulation of  freight  for  transportation  beyond  tli 
dinary  capacity  of  the  road,  all  of  it  should  have  been. 
forwarded  in  the  order  of  its  arrival  ;  but  if  any  delays 
were  necessary,  by  reason  of  unusual  accumulation,  the 
perishable  property  should  be  forwarded  in  preference 
to  that  which  was  non-perishable.  So  the  judge  was 
right  in  holding  that  the  defendant  was  bound  to  for- 
ward the  car  containing  the  plaintiff's  perishable  prop- 
erty, in  case  there  was  a  pressure  of  freight  cars  to  be 
forwarded,  in  preference  to  those  which  contained  non- 
perishable  property. 

It  is  urged  that  the  plaintiff  was  negligent  in  omitting 
to  protect  the  property  from  frost ;  but  this  question 
also  for  the  jury,  it  not  being  shown,  indisputably, 
that  he  omitted  the  usual  and  proper  precautions. 
Whether  he  should  have  guarded  the  property  by  other 
means  than  those  employed,  was  a  subject  for  the  con- 
sideration of  the  jury,  holding  in  mind  the  character  of 
the  property  ;  the  state  of  the  weather;  the  condition  of 
the.  car  in  which  it  was  to  be  forwarded;  the  distance 
from  destination  ;  and  the  usages  of  prudent  men  under 
like  circumstances.  But  I  think  the  defendant  ha- 
possible  cause  of  complaint  as  to  the  manner  in  which 
the  case  was  given  over  to  the  jury  on  this  branch  of  it  ; 
for  the  court  held  that  the  plaintiff  could  make  no  claim 
for  any  injury  resulting  from  the  freezing  of  the  prop- 
erty, had  it  been  forwarded  immediately  after  it  was 
delivered  for  transportation  —  or  more  precisely,  if  for- 
warded and  delivered  at  its  destination  with  due  dili- 
gence. The  jury  were  instructed  \viili  precision  and 
distinctness,  that  the  plaintiff  took  all  risks  of  injury  to 
the  property  from  frost,  which  would  have  happened  to 
it,  had  it  been  immediately  forwarded  ;  and  that  the  de- 
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ft-ndant  was  to  be  held  only  for  such  damage  as  was  oc- 
ra>ioii('d  by  frost,  as  the  result  of  inexcusable  delay. 

it  appeared  in  evidence  that  a  placard,  giving  notice 
that  the  car  contained  perishable  property,  and  that  it 
must  be  run  through  to  New  York  by  the  first  train, 
\\as  attached  to  it  when  loaded;  and  an  employe  of 
the  company  stated  to  the  plaintiff  at  the  time  of  load- 
ing, that  the  car  would  be  in  New  York  the  next  morn- 
ing. This  statement  was  admitted  in  evidence,  against 
objection  ;  and  the  court  was  requested  to  charge  the 
jury  that  neither  the  placard,  nor  such  statement,  con- 
stituted any  part  of  the  contract  for  transportation. 
The  court  charged  as  requested  ;  but  held,  in  substance 
and  effect,  that  both  might  be  considered  by  the  jury  in 
determining  the  question  of  defendant's  liability.  In 
this  t  here  was  no  error.  The  placard  and  statement  evi- 
denced no  additional  obligation  or  duty,  beyond  that 
imposed  by  the  contract  for  transportation.  It  was 
competent  to  prove  that  such  a  placard  was  attached  to 
the  car.  And  as  regards  the  statement  by  the  defen- 
dant's employe,  that  was  innoxious,  as  all  the  evidence 
in  the  case  went  to  show,  and  did  show,  indisputably, 
that  the  car,  if  despatched  according  to  the  understand- 
ing and  intention  of  the  parties,  and  barring  accidents, 
would  arrive  in  New  York  the  following  morning.  The 
evidence  objected  to,  with  all  the  significance  given  it 
under  the  remarks  of  the  court,  could  not  have  worked 
an  injury  to  the  defendant's  rights. 

The  plaintiff  signed  a  receipt  for  the  property  in  New 
York  as  "in  good  order.''  It  was  competent  for  the 
plaintiff  to  show  the  circumstances  under  which  this 
receipt  was  given;  and  on  this  point  he  testified  that  he 
wanted  to  sign  for  the  load  "in  poor  condition,"  but 
was  not  allowed  to  do  so.  The  court  held  that  he  was 
not  concluded  by  the  terms  of  the  receipt.  In  this  there 
was  no  error.  The  receipt  was  not  of  binding  force  as  a 
contract ;  but  at  most  was  but  an  admission  ;  and  there- 


KL.MIKA— MAY,  i-  543 


Tierney  i<.  N.  Y.  Central  and  Hu.l.-on   River  R.  R.  Co. 

fore  susceptible  of  explanation  and  correction  by  parol 
evidence.  (Ellis  v.  Willard,  9  N.  Y.,  529.)  The  plain- 
lift'  was  allowed  to  testify,  against  objection,  that  he 
contracted  for  a  sale  of  the  cabbages  at  Washington 
market,  in  New  York,  on  the  morning  of  the  8th  Janu- 
ary, at  from  sixteen  to  twenty  dollars  a  hundred.  He 
also  testified  that  he  had  dealt  in  the  property  and  was 
acquainted  with  its  market  value;  that  the  men  with 
whom  he  contracted  were  regular  dealers  at  that  mar- 
ket, which  was  the  greatest  produce  market  in  New 
York  ;  and  further,  that  cabbages  were  worth  from  six- 
teen to  twenty-five  dollars  a  hundred,  according  to  their 
quality.  What  he  could  obtain  from  dealers  for  the 
cabbages  in  that  public  market  was  evidence  bearing  on 
the  question  of  value.  This  was  admissible  on  that, 
question.  -Certainly  it  was  not  hurtful  in  view  of  the 
other  evidence  as  to  value  which  stood  wholly  undis- 
puted in  the  case. 

The  question  of  amount  of  damages  was  for  the  jury, 
on  the  proof ;  and  the  verdict  is  not  without  sufficient 
evidence  to  give  it  vindication.  It  cannot  be  said  to  be 
against  evidence,  nor  against  the  weight  of  evidence. 

Other  questions,  besides  those  above  considered,  were 
discussed  on  the  argument,  but  as  is  believed,  none  of 
them  require  particular  comment. 

The  order  appealed  from  should  be  affirmed  ;  and  the 
plaintiff  is  entitled  to  judgment  on  the  verdict,  with 
costs. 

Judgment  accordingly. 

LEARNED,  P.  J.,  and  BOARDMAN,  J.,  concurred. 

[THIRD  DEPARTMENT,  GENERAL  TERM  at  Elmira,  May,  1877.  Leonard, 
Eockes  and  Boardman,  Justices.] 
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\CY  VAN  ARNAM  vs.  ALEXANDER  AYERS. 

An  action  cannot  be  maintained  by  a  married  woman  against  a  defendant  for 
having.  I'.v  his  wrongful  acts,  advice  and  persuasion,  induced  her  husband  to 
don  and  become  separate  from  her,  whereby  she  is  deprived  of  his  so- 
ciety, support,  maintenance  and  help. 

inon  la\v,  a  wife  could  not  maintain  such  an  action.  And  whore  the 
facts  set  forth  in  the  complaint  do  not  bring  the  case  within  either  of  the 
classes  enumerated  in  £  114  of  the  Code,  and  §  7  of  the  act  of  1862,  (chap. 
172.)  the  provisions  uf  those  statutes  cannot  be  held  to  give  her  any  right  to 
maintain  an  action  for  the  matters  alleged  in  such  complaint. 

Tin-  common  law  rule  still  remains  in  force,  except  as  it  has  been  changed  by 
£  114  of  the  Code  and  the  act  of  1862;  and  if  the  wife  is  interested  in  a 
cause  of  action  not  provided  for  by  those  acts,  she  must  join  her  husband  as 
a  party. 

DEMURRER  to  the  complaint,  assigning  the  follow- 
ing causes  of  demurrer  ;  (1.)  That  the  plaintiff  has 
not  legal  capacity  to  sue  ;  (2.)  That  there  is  a  defect  of 
parties  plaintiff;  (3.)  That  the  complaint  does  not  state 
facts  sufficient  to  constitute  a  cause  of  action. 

The  complaint  states :  1.  That  the  plaintiff  is  the  wife 
of  James  Van  Arnam.  2.  That  on  the  15th  of  June, 
1874,  the  defendant,  contriving  and  intending  to  injure 
the  plaintiff,  and  to  deprive  her  of  the  society,  help  and 
maintenance  of  her  said  husband,  and  to  facilitate  and 
to  cause  to  be  continued  a  meretricious  intercourse  and 
cohabitkm  which  the  said  defendant  well  knew  was  ex- 
Nting  between  the  said  husband  and  one  Alethea  Wood, 
did  with  his  hand  and  with  instruments,  perform  two 
several  operations  upon  the  said  Alethea  for  the  pur- 
i  operations,  of  procuring  an  abortion  upon 
tin-  said  Alethea  Wood,  and  by  such  means  did  procure 
such  abortion.  That  the  said  abortion  was  produced  by 
defendant  with  full  knowledge  that  the  pregnancy 
'id  Alethea  was  the  result  of  an  unlawful  and  mere- 
tricious intercom-^*  between  the  said  Alethea  and  the. 
husband  of  the  plaintiff;  and  (he  defendant  then  and 
there  procured  such  abortion  with  the  intent  to  facili- 
tate an  after  intercourse  between  the  said  Alethea  and 
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the  husband  of  the  plaintiff,  and  with  the  intent  to 
injure  the  plaintiff,  by  estranging  her  said  husband  from 
the  plaintiff  and  depriving  the  plaintiff  of  her  husband's 
society,  support  and  help.  That  the  result  of  such 
operation  was  as  contrived  and  intended  by  said  d- 
dant ;  and  that  the  intercourse  arid  cohabitation  herein- 
after mentioned  was  kept  up  and  continued  between  the 
husband  of  the  plaintiff  and  the  said  Alethea.  And  that 
the  husband  of  the  plaintiff  was,  by  the  said  wrongful 
acts  and  by  tlie  persuasion  of  the  defendant,  become 
and  was  entirely  separated  from  the  plaintiff,  who  from 
that  time  has  been,  and  now  is,  deprived  of  the  society, 
support,  maintenance  and  help  of  her  said  husband. 
That  by  reason  of  the  wrongful  acts  of  the  defendant, 
the  plaintiff  has  been  damaged  to  the  amount  of  five 
thousand  dollars. 

H.  O.  Hall,  for  the  -plaintiff. 
Mills  &  Palmer,  for  the  defendant. 

HARDEST,  J.  This  case  is  novel.  The  learned  counsel 
have  cited  no  authority  which  reveals  such  a  state  of 
facts ;  and  I  have  not  been  able  to  find  a  case  like  it  in 
the  books. 

If  the  action  was  by  the  husband,  against  the  defen- 
dant, for  having  persuaded,  advised  and  induced  the 
wife  to  leave  and  abandon  her  husband,  there  would  be 
found  cases  to  support  it.  (Addison  on  Torts,  rol.  1, 
p.  9,  and  cases  cited.  Winsmorev.  Greenbank,  JJV/7/.v' 
lit- <).,  577,  decided  in  1745.  Hutchesonv.  Peck,  5  John., 
196.  Barnes  v.  Allen,  1  Keyes,  390,  394.  Hermance 
v.  James,  32  How.,  143;  S.  C.,  47  Barb.,  124.  Be, 
v.  Kniith,  21  Barb.,  439.) 

The  husband,  at  common  law,  was  entitled  to  the  ser- 
vices of  the  wife,  to  the  comfort  of  her  society,  and  any 
wrongful  interference  gave  him  a  right  of  action.  He 
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might  have  an  action  for  criminal  conversation,  for 
abduction,  for  enticing  or  harboring  her.  She  was  not 
supposed  capable  of  consent,  in  either  of  those  cases; 
and  the  husband's  right  of  recovery  rested,  very  much, 
upon  the  same  ground  of  the  master's  right  to  recover 
for  wrongs  done  to  his  servant. 

But  such  was  not  the  rule  in  respect  to  the  wife.  She 
had  no  such  cause  of  action.  Nor  did  the  child  have 
any  similar  right  of  action  for  a  like  wrong  done  to  a 
parent  or  master.  Sir  Win.  Blackstone  states  the  rule 
thus:  "We  may  observe  that  in  these  relative  injuries 
notice  is  only  talcen  of  the  wrong  done  to  the  superior 
of  the  parties  related  by  the  breach  and  dissolution  of 
either  the  relation  itself,  or  at  least  the  advantage  arising 
therefrom  ;  while  the  loss  of  the  inferior  by  such  inju- 
ries is  totally  unregarded.  One  reason  for  which  may 
be  thus  ;  that  the  inferior  hath  no  kind  of  property  in 
the  company,  care  or  assistance  of  the  superior,  as  the 
superior  is  held  to  have  in  those  of  the  inferior ;  and 
therefore  the  inferior  can  suffer  no  loss  or  injury.  The 
wife  cannot  recover  damages  for  beating  her  husband, 
for  she  hath  no  separate  interest  in  anything,  during 
her  coverture.  The  child  hath  no  property  in  his  father 
or  guardian,  as  they  have  in  him  for  the  sake  of  giving 
him  education  and  nurture."  (2  Slack.  Com.,  GMt.  ed., 
p.  115;  marg.  p.  142,  143.) 

In  Ball  v.  Bullard,  (52 Barb.,  143,)  POTTEK,  J.,  says: 
"  By  the  theory  of  the  common  law  from  time  whereof 
the  memory  of  man  runneth  not  to  the  contrary,  hus- 
band and  wife  are  one  person  ;  that  is,  the  very  being  or 
legal  existence  of  the  woman  is  suspended,  or  at  least 
incorporated  and  consolidated  into  that  of  the  husband, 
during  the  marriage.  For  this  reason  it  was  that  this 
union  of  persons,  or  rather  of  merging  the  separate  legal 
existence  of  the  wife  into  that  of  the  husband,  made  it 
necessary  that  the  name  of  the  husband  should  be  used 
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in  all  actions  in  which  the  rights  of  the  wife  were  brought 
into  question  in  the  courts." 

The  plaintiff  does  not,  by  the  facts  stated  in  the  com- 
plaint, appear  (1,)  to  have  had  any  property  in  the  ser- 
vices or  society  of  her  husband  ;  (2,)  to  have  suffered  any 
injury  to  her  person  ;  or  (3,)  to  her  character,  and  there- 
fore she  does  not  state  a  cause  of  action. 

I  am  aware  that  our  statutes  in  relation  to  married 
women,  of  1848,  1849  and  1862,  and  section  114  of  the 
Code,  have  conferred  upon  married  women  the  right  to 
maintain  actions,  separate  and  alone,  in  cases  where  the 
wife  could  not,  at  common  law,  maintain  actions.  The 
Code  (§  14)  provides:  "When  a  married  woman  is  a 
party,  her  husband  must  be  joined  with  her,  except  that 
1.  When  the  action  concerns  her  separate  property,  she 
may  sue  alone.  2.  When  the  action  is  between  herself 
and  her  husband,  she  may  sue  or  be  sued  alone." 

Under  this  section  of  the  Code  it  was  necessary  that 
she  should  join  her  husband  as  a  party,  in  all  cases  ex- 
cept the  two  enumerated  ones,  viz.:  when  the  action 
concerned  her  separate  property,  or  was  between  herself 
and  her  husband. 

In  1862  the  legislature,  by  section  7  of  chapter  172, 
provided  that  "any  married  woman  may  bring  and 
maintain  an  action  in  her  own  name,  for  damages, 
against  any  person  *  *  *  for  any  injury  to  her  person 
or  character"  (Mann  v.  Marsli,  35  Barb.,  68.  Ball 
v.  Bullard,  52  id.,  144.)  The  facts  set  out  in  the  plain- 
tiff's complaint  do  not  bring  this  case  under  either  of  the 
four  cases  enumerated  in  section  114  of  the  Code  and 
section  7  of  the  act  of  1862,  and  therefore  these  provis- 
ions of  law  cannot  be  held  to  give  her  any  right  to  main- 
tain an  action  for  the  matters  tin-rein  alleged.  These 
statutes  giving  married  women  the  right  to  maintain 
separate  actions  remove  disabilities  only  so  far  as  a  rea- 
sonable construction  of  their  language  requires. 

The  common  law  remains,  except  as  changed  by  the 
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-lation  referred  to  ;  and  if  the  wife  is  interested  in  a 
cause  of  action  not  provided  for  by  such  legislation, 
she  in ust  still  join  her  husband  as  a  party.  (I  Chit. 
Plead.,  p.  28,  marg.) 

It  may  be  that  the  innovating  spirit  of  modern  legisla- 
tion will  still  further  abrogate  the  principles  of  the  com- 
mon law,  in  respect  to  the  marital  relations  and  rights 
of  husband  and  wife  ;  but  until  such  legislation  occurs, 
it  must  be  held  that  the  facts  set  out  in  the  plaintiff's 
complaint  are  not  sufficient  to  constitute  a  cause  of  ac- 
tion ;  and  also  that  the  plaintiff  cannot  maintain,  alone, 
an  action  by  reason  thereof. 

The  demurrer  to  the  plaintiff's  complaint  is  therefore 
sustained,  with  leave  to  the  plaintiff  to  amend  upon  pay- 
ment of  costs. 

So  ordered. 

[HKBKIMEB  SPECIAL  TERM,  July,  1877.    Hardin,  Justice.] 


OWEN  LINSDAY,  plaintiff  in  error,  vs.  THE  PEOPLE  OF 
THE  STATE  OF  NEW  YORK,  defendants  in  error. 

A  court  of  oyer  and  terminer  has  the  power,  in  its  discretion,  without  distinc- 
tion in  respect  to  the  character  of  the  crime,  to  allow  an  accomplice  to  be 
called  and  used  as  a  witm-.->  fur  the,  prosecution. 

And  after  such  discretion  has  been  exercised,  and  the  accomplice  has  testified, 
the  exercise  of  such  discretion  should  not  be  reviewed,  upon  a  bill  of  ex- 
ceptions. 

If  tin-  accomplice  is  jointly  indicted  \\itli  the  principal,  a  nolle prose<jni  may  be 
entered,  as  to  the  former,  and  he  may  be  examined  as  a  witness  against  tlie 
la!; 

After  proof,  by  the  testimony  of  an  accomplice,  of  the  commission  of  a  murder 
on  the  19th  of  December,  and  the  removal  of  the  body,  by  the  prisoner, 
about  ten  o'clock  the  next  evening,  the  prosecutor  sought  to  corroborate  this 
evidence  by  asking  a  witness,  who  was  at  a  certain  house  near  the  scene  of 
the  murder,  if  he  saw  the  prisoner  pass  along  the  highway  about  ten  o'clock, 
on  any  evening  in  December.  This  was  objected  to,  upon  the  ground  that 
the  testimony  would  not  be  corroborative  unless  the  witness  first  fixed  the 
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title.      Held,   that  the  question  was   simply  introductorv  or    preliminary. 
That  the  proof  was  directed  to  an  important  and  material  fact  tend 
connect  the  prisoner  with  tin-  commie-ion  of  the  crime,  or  the  evening  of  its 
commission  ;  and  that  it  was  not  iiiadini--ibl<-  Lci-aiise  it  was  not,  in  i* 
ticulars,  certain,  positive  or  conclusive  in  '•-'aljli^liin--  .such  fact. 

That  the  evidence  was  proper  f«ir  tin-  coii-ideralion  of  the  jury,  and  it  was  for 
till-in  to  pa.-.-  upmi  it-  loi-i-c  and  effect. 

On  a  trial  for  murder,  it  is  admissible  to  prove  that  the  deceased  had  two 
watches,  and  how  he  usually  carried  them,  and  that  one  watch,  in  a  buck- 
skin case,  such  as  he  usually  carried,  was  aftcrv.-.  log  up  in  the 
prisoner's  bed-room ;  the  object  being  to  show  that  the  prisoner  had  prop- 
erty that  had  previously  belonged  to  the  < 

Although  the  testimony  of  an  accomplice,  if  fully  believed,  clearly  establishes 
the  guilt  of  the  prisoner  as  the  principal  offender,  and  would  justify  a  con- 
viction ;  yet  it  is  proper  for  the  people,  and  they  are  bound,  to  make  such 
other  proof  as  they  are  able  to  make,  in  corroboration  of  such  testimony. 

They  ore  entitled  to  give  proof  both  of  the  facts  and  circumstances  attending 
the  commission  of  the  crime,  and  also  -iieh  as  relates  to  the  person  of  the 
prisoner,  and  connects  him  with  the  accomplice  and  with  the  commission  of 
the  offence. 

An  accomplice  having  testified  that  the  murder  was  committed  in  a  certain 
stable ;  held  that  the  testimony  of  another  witness,  that  he  had  examined 
said  stable  and  found  marks  of  blood  on  the  face  of  the  manger,  on  the 
and  on  boards  and  stringers  therein,  was  proper ;  being  general  evidence 
corroborative  of  the  accomplice's,  in  respect  to  the  place  and  fact  and  cir- 
cumstances of  the  murder. 

Meld,  also,  that  the  positive  testimony  of  experts  that  they  plainly  discovered 
stains  on  chips  taken  from  the  floor-boarding  of  the  prisoner's  sleigh,  com- 
posed of  blood,  and  human  blood,  was  admissible,  as  corroborative  of  the 
testimony  of  the  accomplice,  that,  a  spot  of  blood  was  seen  by  him  on  the 
floor-boards  of  the  prisoner's  sleigh,  after  the  removal  of  the  dead  body 
thereon. 

"When  evidence  is  given  and  received,  tending  to  prove  a  material  i., 

the  province  of  the  court  to  strike  it  out,  or  exclude  it  from  the  jury,  on  the 
ground  that  it  is  not  decisive,  or  that  its  weight  has  been  impaired,  or  effect- 
nails  xitmination  or  otherwise.      Its  weight,  is  a  qr 
for  the  jury. 

"When  Cted  to.  and   received  under  ohjc.- 

provisionally,  the  judge,  if  doubtful  as  to  its  adinis.-ibility,  may  yield  to  flu- 
objection,  and  strike  out  the  evidence;  and  if  he  does  so,  and  direr'- 
jury  to  disregard  it,  this  takes  the  testimony  out  of  the  case,  and  thi-  i 
tion  with  it. 

But  when  the  evidence  is  received  unconditionally,  and  without  objection,  the 
judge  has  no  such  power  ;  and  it  would  be  error  to  strike  it  out,  as  a_ 
the  party  oll'ering  the  evidence  and  injured  by  its  exclu.-ion. 
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Where  n  witness  testifies  to  n  palpable  untruth,  in  the  presence  of  the  court, 
the  power  of  the  court  to  order  the  sheriff  to  take  him  into  custody,  for  per- 
jury, is  undoubted. 

HiieMion  of  discretion  with  the  court  whether  it  will  order  him  into  cus- 
tody, or  direct  other  proceedings  to  be  taken  to  punish  him  for  the  perjury. 
And  with  the  exercise  of  that  discretion  a  court  of  review  has  no  power  to 
interfere. 

WRIT  of  error  to  the  court  of  oyer  and  terminer  of 
Onondaga    county,    upon   a  conviction   of    the 
plaintiff  of  the  crime  of  murder  in  the  first  degree. 

The  facts  of  the  case,  so  far  as  relates  to  the  questions 
discussed  and  decided,  are  fully  stated  in  the  opinion. 

The  case  is  noted  in  5  Hun,  104,  but  not  reported  in 
full.  The  case  went  to  the  Court  of  Appeals,  where  the 
judgment  was  affirmed.  (See  63  N.  Y.,  143.) 

Frank  Hiscock  and  Hunt  T.  Weaver,  for  the  plain- 
tiff in  error. 

William  C.  Ruger  and  William  James,  (district  at- 
torney,) for  the  people. 

By  the  Court,  E.  DARWIN  SMITH,  J.  The  corpus 
delicti  being  fully  proved  and  clearly  established,  the 
questions  and  exceptions  relating  to  the  identity  of  the 
body  it  can  hardly  be  necessary  to  consider  or  discuss. 
None  of  the  exceptions  on  this  branch  of  the  case  have, 
I  think,  any  siibstantial  merit.  The  dead  body  was 
clearly  identified  as  the  body  of  Colvin,  and  the  fact 
that  he  came  to  his  death  by  violence  was  unquestion- 
able and  unquestioned. 

The  prominent  and  substantial  issue  remained,  whether 
the  prisoner  committed  the  crime  or  participated  in  its 
commission.  It  is  quite  clear  that  the  case  befoiv  us 
presents  no  evidence  which  would  have  warranted  the 
conviction  of  the  accused  without  the  testimony  of  the 
witness  Vader,  who  confessed,  and  testified  on  the  trial 
that  he  was  an  accomplice  in  the  crime,  and  implicated 
the  prisoner. 
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The  exception  to  the  decision  of  the  court  allowing 
the  said  Vader  to  become  a  witness  for  the  people  pre- 
sents the  first  substantial  questioiTfor  our  con-id. -ration. 

The  said  Vader  being  indicted  with  the  prisoner  in  t In- 
same  indictment,  it  became  necessary,  or  was  de« 
proper,  by  the  court  of  oyer  and  terminer,  to  allow 
the  district  attorney  to  enter  a  nolle prosequi  as  against 
him,  on  said  indictment,  and  he  was  then  sworn  and  im- 
proved as  a  witness  on  the  part  of  the  people. 

The  court  of  oyer  and  terminer  undoubtedly  had 
the  power,  in  its  discretion,  to  allow  the  people  to  call 
and  use  Vader  as  a  witness  against  the  prisoner. 

His  acceptance  and  use  as  a  witness  for  the  people 
implied,  if  the  same  was  not  in  fact  given  or  made,  an 
assurance  on  the  part  of  the  state,  under  the  sanction 
of  the  court,  that  he  should  not  be  prosecuted,  or 
should  be  pardoned,  for  his  participation  in  said  crime. 
The  counsel  for  the  prisoner  objected  and  excepted  to 
this  exercise  of  its  power  by  the  court  of  oyer  and 
terminer,  arid  insisted  that  it  ought  not  to  be  exercised 
in  favor  of  an  accomplice  in  a  capital  case. 

The  instances,  I  think,  are  quite  rare  in  this  country 
where  an  accomplice  in  the  commission  of  a  murder 
has  been  received  and  used  as  a  witness  by  the  people. 
Judge  Woodworth,  in  the  case  of  The  People  v.  Whip- 
pie  (9  Cowen,  713,)  mentions  a  case  within  his  personal 
knowledge  where  one  Jack  Hodges,  a  negro,  had  been 
convicted  of  murder  of  one  Jennings,  and  who,  before 
sentence,  was  called  and  used  as  a  witness  for  the  people 
on  the  trial  of  David  Conkling  as  an  accomplice  before 
the  fact,  in  the  same  murder.  On  his  testimony,  chiefly, 
two  persons  were  convicted  in  the  oyer  and  terminer  of 
Orange  county  and  executed,  and  Jack  was  pan! 
by  an  act  of  the  legislature.  In  that  case  —  The  P< 
v.  W  hippie —  the  application  was  to  allow  the  people 
to  use  Strang  who  had  been  convicted  as  principal  in 
the  murder  of  Whipple,  as  a  witness  against  Mrs. 
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TVhipple,  charged  as  an  accessory,  This  application 
was  refused,  on  the  ground  that  Strung  was  the  real 
guilty  party  and  the  court  ought  not  to1  allow  him  to 
be  a  witness  upon  the  implied  pledge  that  he  should  be 
pardoned,  which  would  be  involved  in  receiving  him  as 
a  witness. 

In  that  case  Judge  Duer  states  what  I  think  is  the  re- 
ceived and  recognized  rule  and  practice  in  the  court  of 
oyer  and  terminer,  and  has  been,  ever  since  it  exist'-d 
as  the  great  court  of  the  common  law  of  original  crimi- 
nal jurisdiction,  and  in  other  criminal  courts,  viz.:  that, 
upon  the  application  of  the  prosecuting  officers,  and 
without  distinction  in  respect  to  the  character  of  the 
crime,  the  court  has  the  power,  in  its  discretion,  when- 
ever it  is  of  the  opinion  that  it  will  promote  the  ends  of 
public  justice,  to  allow  an  accomplice  to  be  called  and 
admitted  to  be  sworn  and  used  as  a  witness  for  the 
prosecution. 

Upon  the  representations  made  by  the  district  attor- 
ney to  the  court,  in  his  opening  to  the  jury  and  other- 
wise, in  respect  to  the  general  character  and  position  of 
Vader  as  contrasted  with  that  of  the  prisoner,  and  their 
relation  to  each  other,  and  the  simplicity  and  frankness 
with  which  he  confessed  his  part  in  the  murder,  and 
stated  all  the  facts  relating  thereto,  I  think  the  court  iu 
iiscretion  was  justified  in  allowing  the  district  at- 
torney to  call  and  use  him  as  a  witness  in  the  cause, 
against  the  prisoner.  But  if  there  was  any  question  on 
this  point,  I  do  not  think,  after  the  discretion  has  been 
exercised  and  the  accomplice  has  fullilled  his  part  of 
the  agreement  with  the  people  to  give  full  and  explicit 
testimony  in  the  cause,  that  the  court  ought,  if  it  had 
the  power,  upon  exceptions,  to  review  such  discretion. 
"We  have  not  been  referred  to  any  case  in  which  a  court 
of  review  has  reversed  or  reviewed  the  decision  of  the 
court  of  oyer  and  terminer  or  other  court  upon  such  a 
question. 
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The  people  having  proved  by  the  witness  Vader  the 
perpetration  of  the  murder  by  the  prisoner  on  tin-  morn- 
ing of  the  19th  ol'  December,  1873,  and  that  he  I'-m 
the  dead  body  on  the  ensuing  evening,  about  10  o'clock, 
with  the  assistance  of  the  witness,  upon  a  bob->l<-<l 
drawn  by  his  span  of  horses  and  sunk  it  in  the  Se; 
river  where  the  sam<-  was  subsequently  found,  sought 
to  corroborate  the  witm-ss  by  tlie  testimony  of  Freeman 
Moore,  who,  having  testified  that  lie  was  at  The  hous.-  of 
Martin  Weaver  situated  upon  the  highway  between  the 
house  of  the  prisoner  and  that  of  Daniel  Linsday,  his 
father,  where  the  alleged  murder  was  committed,  was 
asked  if  he  saw  the  prisoner  pass  along  said  highway 
about  ten  o'clock  on  any  evening  in  December.  The 
counsel  for  the  prisoner  objected  to  the  witness  answer- 
ing the  question  whether  he  saw  the  prisoner  pass  along 
eaid  road  on  any  evening  when  he  was  at  the  house  of 
said  Weaver,  unless  he  first  fixed  the  time ;  upon  the 
ground  that  it  would  not  be  corroborative  of  the  evi- 
dence of  Yader.  The  objection  was  overruled,  and  the 
prisoner's  counsel  excepted. 

The  same  objection  and  exception,  in  substance,  was 
repeated  in  respect  to  the  testimony  of  three  other  wit- 
nesses upon  the  same  subject,  and  to  the  refusal  of  the 
court  to  strike  out  this  testimony  as  too  remote  and  fur- 
nishing no  corroborative  proof. 

These  exceptions  are  none  of  them  well  taken.  The 
question  objected  to  was  simply  introductory  or  prelim- 
inary. The  proof  was  directed  to  an  important  and  ma- 
terial fact  tending  to  connect  the  prisoner  with  the 
commission  of  the  crime  on  the  evening  of  its  commis- 
sion, and  was  not  inadmissible  because  it  was  not  in  its 
particulars  certain,  positive  or  conclusive  in  establish- 
ing such  fact. 

The  evidence  offered  was  proper  for  the  consideration 
of  the  jury,  and  it  was  for  them  to  pass  upon  its  force 
and  effect.  The  people  sought  to  show,  and  the  wi; 
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subsequently  testified,  that  the  evening  was  the  19th  of 
December  according  to  his  best  recollection  from  the 
date  and  particulars  mentioned  by  him. 

The  objection  that  the  constable  who  arrested  the  de- 
fendant said  he  looked  pale,  at  the  time  when  apprised 
that  he  was  arrested  on  the  charge  of  murder,  is  not  well 
taken.  The  answer  was  not  responsive  to  the  inquiry 
put  to  him,  and  was  not  embraced  in  the  ruling  by  the 
court  at  the  time,  that  he  might  "  state  any  of  the  facts 
pertaining  to  the  conduct  of  the  prisoner,"  and  the  an- 
swer afterwards  made  was  not  excepted  to. 

The  exceptions  referred  to  in  the  defendant's  19th 
and  20th  points  are  not  well  taken.  It  was  clearly  ad- 
missible to  prove  that  the  deceased  had  two  watches, 
and  how  he  usually  carried  them,  and  that  one  watch 
in  a  buckskin  case,  such  as  he  usually  carried,  was  after- 
wards seen  hanging  up  in  the  prisoner's  bed-room. 

The  object  of  this  proof  was  to  show  that  the  pris- 
oner had  property  that  had  previously  belonged  to  Col- 
vin.  The  court  could  not  exclude  the  evidence.  Its 
force  and  effect  are  a  circumstance  belonging  to  the 
jury. 

The  testimony  of  the  witness  Vader,  if  fully  believed, 
clearly  established  the  guilt  of  the  prisoner  as  the  prin- 
cipal offender,  and  would  justify  a  conviction  ;  but  as  it 
is  generally  unsafe  and  juries  are  uniformly  advised  not 
to  convict  upon  the  uncorroborated  testimony  of  an  ac- 
complice, it  was  proper  for  the  people,  and  they  were 
bound,  to  make  such  other  proof  as  they  were  able  to 
make  in  corroboration  of  such  testimony.  They  were 
entitled  to  give  proof  both  of  the  facts  and  circum- 
stances attending  the  commission  of  the  crime,  and  also 
such  as  related  to  the  person  of  the  prisoner,  and  con- 
nected him  with  the  accomplice  and  with  the  commis- 
sion of  the  offence.  (Whartori  s  Crim.  Law,  sec.  187. 
Roscoe's  Crim.  EG.,  122.  \  Phil.  Ev.,  115,  5tk  Am.  ed.) 

The  witness  Yader  had  testified  that    the  crime  was 
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committed  in  the  cow  stables  of  Daniel  Lins<l;ty,  father 
of  the  prisoner.  The  evidence  offered  and  given  by  the 
witness  Toll,  that  he  examined  said  stables  :uid  found 
marks  of  blood  on  the  fact-  of  the  maim'-r,  on  tin-  >(;iir<, 
and  on  boards  and  stringers  therein,  was  i. 
proper,  and  the  exceptions  thereto  not  w.-ll  taken.  This 
was  general  evidence  corroborative  oC  Vader's,  in  respect 
to  place  and  fact  and  circumstances  of  the  murder. 
The  witness  Yader  testified  that  on  the  night  of  the 
19th  of  December,  after  the  body  had  been  deposited  in 
the  river  and  they  had  returned  to  defendant's  house, 
and  the  prisoner  had  unhitched  his  team  from  the 
sleigh,  he  saw  blood  on  the  sleigh,  right  where  Colvin's 
head  lay,  about  in  the  middle  of  the  sleigh,  on  the 
boards — the  bottom  board  of  the  sleigh.  "The  spot 
was  over  a  foot  in  bigness,  he  should  say." 

It  appears  that  after  the  arrest  of  the  prisoner  the 
boards  were  taken  off  from  said  sleigh,  and  chips  cut 
from  the  stained  spot  found  on  them,  and  also  chips 
were  cut  from  boards  of  the  floor  and  manger  of  the 
barn  where  it  is  alleged  the  murder  was  committed,  and 
also  from  a  step  of  the  stairs  up  which  he  wns  taken  to 
the  hay-loft  above,  and  these  chips  sent  to  Philadelphia 
and  delivered  to  Professor  Richardson,  a  microscopist  in 
the  Philadelphia  Hospital,  for  examination  and  experi- 
menting for  the  purpose  of  determining  whether  they 
were  stains  of  human  blood.  Professor  Richardson 
was  called  as  a  witness  and  asked  to  state  the  pr< 
and  results  of  his  examination  of  said  chips.  This  was 
objected  to  by  the  defendant's  counsel,  on  the  ground 
that  the  said  stains,  whatever  they  may  have  been,  upon 
the  wood  of  these  boards,  had  been  a  long  time  our  of 
the  possession  of  the  defendant,  and  used  and  controlled 
by  other  persons.  The  objection  was  overruled,  and  the 
defendant's  counsel  duly  excepted.  This  exception,  1 
think,  was  not  well  taken. 

These  boards  were  taken  possession  of  by  the  public 
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officers  on  the  2Cth  of  June,  1874,  after  the  arrest  of  the 
defendant,  and  their  possession  after  that  time  was  fully 
explained  and  accounted  for  by  the  said  officers  and 
oilier  witnesses,  and  before  the  arrest  they  were  under 
the  control  of  the  defendant.  All  the  circumstances  re- 
lating to  their  possession  and  use  by  the  defendant  and 
others  before  the  arrest,  and  of  their  custody  and  care 
afterwards,  were  proper  subjects  for  the  consideration 
of  the  jury,  in  respect  to  the  weight  of  the  testimony 
based  upon  an  examination  of  the  chips  taken  therefrom 
and  of  the  boards  themselves,  also  examined  by  the 
witness  and  others.  The  court  could  not  exclude  the 
testimony  of  Dr.  Richardson,  called  as  an  expert,  to 
make  a  microscopic  and  chemical  examination  of  the 
spots  remaining  on  said  boards  and  upon  the  chips  pro- 
duced. The  testimony  of  this  witness  and  also  of  Pro- 
>r  Fowler,  who  concurred  with  him,  that  they  plainly 
>vered  and  found  the  stains  on  the  chips  taken  from 
the  floor-boarding  of  defendant's  sleigh,  composed  of 
blood,  and  human  blood,  was  positive  as  to  the  fact, 
and  was  clearly  admissible  as  corroborative  of  the  testi- 
mony of  Vader  that  a  spot  of  blood  was  seen  by  him  as 
above  stated  upon  the  floor-boards  of  the  defendant's 
sleigh,  after  the  removal  of  the  dead  body  on  the  19th 
of  December. 

No  error  was  committed  by  the  court  in  receiving  the 
testimony  of  the  witness  Morris  that  $300.00  was  paid 
to  his  bank  by  the  prisoner,  on  his  note  at  said  bank, 
due  on  the  27th  of  December.  He  testified  to  such  pay- 
ment at  first  positively,  and  afterwards,  on  further  and 
cross-examination,  rendered  the  fact  or  amount  and  time 
of  such  payment  quite  uncertain.  The  judge  ruled 
that  the  weight  of  his  testimony  belonged  to  the  jury, 
and  denied  the  motion  of  the  defendant's  counsel  to 
strike  out  the  evidence.  This  was  clearly  correct. 
"When  evidence  is  given  and  received  tending  to  prove  a 
material  fact,  it  is  not  the  province  of  the  court  to  strike 
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it  out,  or  exclude  it  from  the  jury,  on  the  ground  that 
it  is  not  decisive,  or  that  its  weight  ha>  been  impaired 
or  effectually  destroyed  on  cross-examination,  or  oth- 
erwise. 

The  same  observations  apply  to  several  other  excep- 
tions to  the  refusal  of  the  judge  to  strike  out  other  ; 
mony,  and  particularly  to  the  testimony  of  the  witness 
Baker,  in  respect  to  the  time  of  the  delivery  of  the  oats 
by  Vader  and  Daniel  Linsday.  Baker  testified  that  he 
was  in  the  employ  of  one  Jones  as  his  miller,  and 
knew  Vader  and  Daniel  Linsday,  and  knew  of  them 
drawing  oats  to  the  mill  of  Jones  in  December,  1873,  and 
weighed  the  oats  and  took  them  in,  and  remembered  the 
occasion  when  the  last  load  was  drawn,  and  that  it  was 
raining.  The  counsel  for  the  people  claimed  that  this 
day  was  Thursday  the  18th.  The  witness  was  asked  if 
he  remembered  what  day  of  the  week  or  month  it  was. 
The  witness  answered  that  he  did  not  know  —  was  not 
positive  —  had  no  memorandum  that  showed  the  day, 
and  was  then  asked  what  his  best  recollection  was  of 
the  day  the  last  load  of  oats  was  drawn  there.  This 
question  was  objected  to,  and  not  answered,  and  he  was 
then  asked  by  the  court  it'  he  had  referred  to  any  mem- 
orandum made  by  himself,  and  he  answered  that  he 
had  referred  to  the  book  that  belonged  to  the  mill ;  some 
of  it  was  his,  and  some  of  it  was  Mr.  Johnson's.  lie  was 
then  asked  if,  having  refreshed  his  recollection  by  refer- 
ence to  those  books,  he  could  then  state  the  day  the  last 
load  of  oats  was  drawn.  Then  the  counsel  for  the  defen- 
dant objected  to  his  consulting  any  memorandum  not 
made  by  himself.  The  court  su.-iained  this  objection 
to  the  question,  and  the  witness  answered:  --lr  was 
from  the  date  of  the  check  given  in  payment  for  the 
oats.  I  think  the  last  load  of  oats  was  drawn  a  day  or 
two  previous  to  the  date  of  the  check  ;  that  is  my  recol- 
lection. The  check  was  given  subsequent  to  the  de- 
livery of  the  oats.  I  can't  say  positively,  but  I  think  a 
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>r  two  before  tliat,  the  oats  were  delivered."     The 
Aviiii  •  further  testimony,  and  was  then  cross-ex- 

amiii<  -1.  and  stated  that  lie  did  not  draw  the  check  or  see 
it  drawn  or  delivered  ;  had  no  personal  knowledge  of  it ; 
that  all  his  knowledge  was  from  the  date  of  the  check. 
He  stated  that  lie  had  seen  the  check  and  had  it  in  his 
possession  and  knew  its  date.  The  witness  was  further 
examined  and  cross-examined,  and  at  the  close  of  his 
evidence  gave  considerable  testimony  in  respect  to  the 
delivery  and  weighing  and  sending  oil'  of  the  oats,  and 
the  persons  present.  The  counsel  for  the  defendant 
then  moved  that  his  evidence  on  the  question  of  when 
the  last  load  of  oats  was  delivered  be  struck  out ;  which 
was  denied.  This,  I  think,  was  not  erroneous.  The 
witness  had  given  considerable  testimony  on  that  point, 
aside  from  the  check,  relating  to  the  circumstances  at- 
tending the  receipt  and  shipment  of  the  oats,  that  could 
not  properly  have  been  stricken  out.  All  that  he  really 
professed  or  was  allowed  to  state  on  that  point  was  upon 
his  recollection,  and  it  does  not  appear  from  his  testi- 
mony at  what  precise  time  the  last  load  of  oats  was  in 
fact  delivered.  He  stated,  however,  some  facts  which,  in 
connection  with  other  testimony,  may  have  tended  to  fix 
such  time  —  and  this  is  the  nature,  in  a  large  degree,  of 
all  evidence.  It  is  made  up  of  various  items  and  par- 
ticulars derived  from  different  sources  and  wMtne- 
and  the  aggregate  force  of  these  several  particulars  or  cir- 
cumstances constitutes  reliable  evidence,  and  establishes 
facts.  A  judge  may  doubtless,  during  the  progre<<  of 
a  trial,  where  evidence  is  objected  to  and  received  under 
objection  and  exception  or  provisionally,  and  he  is 
doubtful  as  to  its  admissibility,  yield  to  the  objection 
and  strike  out  the  evidence,  as  the  judge  did  in  this  case 
in  respect  to  part  of  the  testimony  of  the  witness  Moore, 
who  had,  in  response  to  a  general  question  in  respect  to 
the  conduct  of  the  prisoner,  answered  that  he  smoked 
quite  excessively,  more  than  usual,  in  the  month  of  De- 
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cember.  Immediately  after  this  answer,  the  judge  said 
lie  did  not  think  he  should  allow  a  general  criticism  into 
the  habits  of  the  prisoner,  and  he  was  inclined,  if  the 
prisoner's  counsel  desired,  to  have  the  evidence  stricken 
out,  and  that  it  might  be  struck  out.  The  counsel  re- 
pi  ied  that  they  preferred  to  have  it  stand,  with  their 
exceptions.  The  judge  thereupon  directed  it  stricken 
out,  and  at  the  same  time  directed  the  jury  not  to  re- 
gard it. 

This,  I  think,  took  the  testimony  out  of  the  case,  and 
the  exception  with  it. 

This  practice  was  sanctioned  in  the  case  of  the  People 
v.  Parish,  (4  Denio,  156,)  in  which  Judge  BKONSOtf 
said:  ult  was  not  unusual  for  a  judge  to  correct  an 
error  into  which  he  may  have  fallen  in  the  admission  of 
evidence,  by  striking  the  testimony  out  of  his  minutes 
and  telling  the  jury  to  disregard  it.  When  that  is  done 
the  exception  which  was  taken  to  the  evidence  should 
fall  to  the  ground." 

But  when  the  evidence  is  received  unconditionally 
and  without  objection,  the  judge  lias  no  such  power, 
and  it  would  be  error  to  strike  it  out  as  against  the 
party  offering  the  evidence  and  injured  by  its  exclusion. 
(Hall  v.  Earnest,  36  Barb.,  591.  The  People  v.  Stevens, 
4  Parker,  396.) 

The  witness  Yader  testified  that  the  boat  obtained 
from  a  Mrs.  Crego,  and  used  to  carry  the  body  of  Colvin 
to  the  centre  of  the  river,  he  returned  on  Saturday,  the 
20th,  and  that  he  rode  part  of  the  way  on  that  occasion 
towards  Baldwinsville  with  Daniel  Linsday,  the  fat  her  of 
the  prisoner,  and  arrived  at  Baldwinsville  about  two 
o'clock  that  day.  Daniel  Linsday.  on  the  defence,  testi- 
fied that  he  went  to  Baldwinsville  on  Saturday,  with 
him,  on  a  load  of  oats,  and  that  he  went  there  also  on 
the  following  Tuesday,  the  23d,  in  a  cutter,  and  Yader 
went  with  him  on  this  occasion  and  got  out  at  the  cross 
road  leading  to  Mrs.  Crego's,  and  said  he  was  going 
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th'Te,  and  did  not  see  him  at  Baldwinsville  afterwards, 
on  that  day.  The  people  called  witnesses  to  show  that 
Linsday  and  Vader  were  together  at  Baldwinsville  at 
tin-  time  stated  by  Vader,  and  were  allowed  to  prove  by 
a  witness  that  lie  saw  them  there  together  a  day  or  two 
before  Christmas.  This  tended,  in  some  degree,  to  show 
that  Vader  was  correct  in  his  testimony  that  it  was 
Tursday,  the  23d,  when  he  and  Linsday  went  together 
to  Baldwinsville.  It  was  a  slight  and  inconclusive  cir- 
cumstance, but  I  do  not  think  it  was  erroneous  to  admit 
it ;  and  if  it  were,  it  was  a  trivial  error  and  not  of  the 
slightest  consequence. 

It  appears  that  at  the  close  of  the  testimony  of  John 
Yader,  a  witness  called  on  the  part  of  the  defence,  the 
court  ordered  the  sheriff  to  take  him  into  custody  for 
perjury.  This  witness  testified  that  he  was  at  the  house 
of  his  daughter,  Mrs.  Spore,  on  the  evening  of  the  21st 
of  December,  at  her  birth  day  party,  and  to  fix  the  time 
of  the  party,  produced  a  bible,  and  testified  that  it  was 
the  family  bible  and  contained  the  record  of  her  birth  ; 
that  the  bible  had  been  in  the  family  forty  years,  and 
that  his  daughter  was  born  the  21st  of  December,  1833. 
The  witness  testified  that  he  saw  Francis  Colvin  at  that 
party  on  the  evening  of  the  21st,  and  had  conversation 
with  him.  The  witness  testified,  also,  that  the  entry  in 
the  bible  was  made  with  his  knowledge  and  in  his  pres- 
ence, soon  after  the  birth  of  his  daughter. 

It  appeared,  upon  examination  of  the  bible  thus  pro- 
duced, that  upon  its  title  page  it  purported  to  have  been 
published  in  1843,  ten  years  after  the  birth  of  said 
daughter.  The  court  asked  the  witness  if  he  had  any 
explanation  to  make  in  respect  to  these  facts  thus  ap- 
pending; and  as  he  made  no  satisfactory  explanation, 
the  court  ordered  him  into  custody  for  perjury.  The 
power  of  the  court  to  make  such  order  is  undoubted. 
(2  JRev.  Stat,  702,  §  5.  Jitx/w/S*  ('run.  Proceed.,  §  229.) 

The  witness  had  testified  to  a  palpa.ble  untruth  in  the 


BUFFALO— JUNE,  1875. 


Linsday  v.  The  1 


presence  of  the  court,  and  it  was  a  question  of  discre- 
tion with  the  court  whether  it  should  order  him  into 
custody  or  direct  other  proceedings  to  be  taken  to  pun- 
ish him  for  the  perjury.  With  this  discretion  this  court, 
as  a  court  of  review,  has  no  power  to  interfere.  This 
fact  was  just  as  patent  to  the  jury  as  to  the  court,  and 
we  can  hardly  imagine  that  the  action  of  the  court  in 
respect  to  it  would  be  likely  to  have  or  produce  any 
effect  upon  their  rninds  injurious  to  the  prisoner. 

Of  the  very  numerous  objections  and  exceptions  taken 
by  the  prisoner's  counsel  during  the  progress  of  this 
trial,  I  have  thus  taken  up  and  considered  all  those 
pointed  out  and  particularly  described  in  the  briefs  of 
the  counsel  for  the  prisoner,  and  have  been  unable  to 
come  to  the  conclusion  that  any  substantial  error  oc- 
curred on  the  trial  to  the  prejudice  of  the  prisoner,  or 
any  error  of  sufficient  consequence,  at  most,  to  justify 
this  court  in  reversing  the  judgment  of  the  oyer  and 
terminer. 

The  right  of  review  in  the  superior  courts  of  the  state,  of 
the  proceedings  in  criminal  cases  in  the  courts  exercising 
original  criminal  jurisdiction,  is  of  much  public  conse- 
quence and  a  great  security  to  persons  accused  of  crime. 
It  doubtless  secures  to  them,  in  many  cases,  a  much 
fairer  and  more  careful  trial  in  the  subordinate  court  than 
they  would  otherwise  have  ;  but  it  would  be  a  reproach 
to  the  law  and  to  the  administration  of  public  just  in- 
tending to  make  the  conviction  of  high  offenders  diffi- 
cult, if  not  virtually  impracticable,  in  many  rases,  if  the 
patient  and  laborious  work  of  weeks  in  the  investigation 
of  crime,  by  courts  and  juries,  should  be  brought  to 
naught  and  overruled  in  the  courts  of  review,  except 
upon  clear,  palpable  and  substantial  grounds  of  error. 

We  think  the  judgment  in  this  case,  rendered  in  the 
court  below,  was  not  erroneous  ;  and  that  it  should  be 
affirmed,  and  the  record  and  proceedings  remitted  to 
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the  court  of  oyer  and  terminer  of  the  county  of  Onon- 
daga,  to  carry  such  judgment  and  conviction  into  effect. 

Judgment  affirmed. 

[FOURTH   DEPARTMENT,   GEXERAL    TERM   at   Buffalo,   June,    1875. 
Mullin,  E.  Darwin  Smith  and  Gilbert,  Justices.] 


JOHN   CULHANE  vs.  THE  NEW  YORK  CENTRAL  AND 
HUDSON  RIVER  RAILROAD  COMPANY. 

In  an  action  for  negligence,  the  question  whether  a  bell  was  in  fact  rung,  at  a 
street  crossing,  at  the  time  of  a  collision  with  a  locomotive,  was  the  chief 
and  material  question,  at  the  trial,  and  the  only  one  submitted  to  the  jury. 
In  behalf  of  the  defendant,  five  witnesses  testified  positively  that  the  bell 
was  rung ;  that  they  both  heard  and  saw  it  ringing.  For  the  plaintiff,  two 
witnesses  testified  that,  although  present  and  listening,  they  heard  no  belL 
Held,  that  the  burden  of  proof  was  with  the  plaintiff,  and  he  was  bound  to 
make  out  his  case,  by  a  preponderance  in  the  testimony,  upon  the  whole 
issue. 

Held,  also,  that  he  had  failed  to  do  so.  That  the  weight  of  the  testimony  was 
decidedly  with  the  defendant,  and  the  verdict  of  the  jury  should  have  been 
rendered  accordingly. 

Although  it  is  the  province  of  the  jury  to  weigh  evidence,  and  to  pass  upon 
the  credit  of  the  witnesses  testifying  before  them,  yet  they  have  no  right, 
arbitrarily  and  capriciously,  to  disbelieve  the  testimony  of  any  unimpeached 
and  uncontradicted  witness. 

They  must  consider  the  relative  situation  of  the  witnesses,  their  means  of 
knowledge,  and  the  character  of  their  testimony ;  and  also  their  liability  to 
detection  and  punishment  in  case  they  give  false  testimony. 

A  PPEAL,  by  the  defendant,  from  a  judgment  en- 
-XJL  tered  upon  a  verdict  in  favor  of  the  plaintiff,  and 
also  from  an  order  denying  a  motion  for  a  new  trial,  on 
a  case  and  exceptions. 

The  action  was  to  recover  damages  for  negligence  in 
killing  the  plaintiff's  horse,  and  damaging  his  wagon, 
by  mean's  of  a  collision  with  an  engine  of  the  defen- 
dant, at  a  street  crossing,  in  Rochester. 
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After  the  first  trial,  the  case  went  to  the  Court  of  Ap- 
peals, and  was,  by  that  court,  sent  back  for  a  new  trial. 
(See  60  N.  F.,  137,  8.  C.)  On  the  second  trial,  the  case 
was  not  varied,  except  as  appears  in  the  following 
opinion.  The  opinion  states  the  facts  necessary  to  a 
proper  understanding  of  the  case. 

Harris  &  CooJc,  for  the  appellants. 
/.  H.  Martindale,  for  the  respondent. 

By  the  Court,  E.  DARWIN  SMITH,  J.  Upon  this  ap- 
peal we  are  asked  to  grant  a  new  trial,  not  upon  any 
question  of  law,  but  upon  the  single  ground  that  the 
verdict  is  against  the  clear  weight  of  the  evidence.  To 
establish  the  cause  of  action  alleged  in  his  complaint 
the  plaintiff  was  bound  to  prove  that  his  horse  was 
killed  while  his  servant  was  attempting  to  drive  him 
across  the  defendant's  railroad,  in  the  public  street,  by 
reason  of  the  negligence  of  the  defendant's  agents, 
without  fault  on  his  part. 

The  attempt  to  cross  the  said  railroad  by  such  servant, 
and  the  collision  with  the  defendant's  locomotive,  which 
ensued,  occurred  in  open  day  about  noon,  and  would 
apparently  seem,  as  stated  by  Judge  ALLEN  in  the  re- 
view of  this  case  upon  a  former  trial,  in  60  N.  Y.,  137, 
"to  have  been  in  part  if  not  wholly  the  result  of  care- 
lessness on  the  part  of  the  servant  in  charge  of  the 
plaintiff's  team." 

This,  I  should  think,  would  be  clearly  so,  if  the  bell 
upon  the  defendant's  locomotive  which  caused  the  injury 
was  in  fact  rung  at  the  time,  and  heard  by  such  servant. 

The  question  whether  such  bell  was  in  fact  rung  at 
the  time  was  therefore  the  chief  and  material  question, 
at  the  trial,  both  in  respect  to  the  questions  whether  the 
plaintiff's  servant  was  free  from  fault  at  the  time,  and 
also  in  respect  to  the  main  question  of  the  defendant' s 
negligence. 
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There  was  no  pretence  at  the  trial,  or  on  the  argument 
before  us,  that  any  negligence  could  be  imputed  to  the 
defendant  except  the  omission  to  ring  such  bell,  and 
this  was  the  only  question  of  fact  submitted  to  the  jury. 

On  this  question  of  fact  the  learned  judge  at  the  cir- 
cuit, in  his  charge,  states  correctly  the  evidence  of  the 
plaintiff's  servant  who  was  driving  the  horse  at  the  time, 
who  stated  that  as  he  approached  the  crossing  he  list- 
ened for  the  bell  and  heard  none,  and  also  that  of  a 
person  riding  with  such  servant  at  the  time,  who  testi- 
fied substantially  to  the  same  effect. 

On  the  part  of  the  defendant,  the  learned  judge  states 
the  evidence  on  this  point  as  follows  :  Ward,  the  fireman 
who  had  control  of  the  engine,  testifies  that  when  he 
crossed  Hudson  street  on  his  way  up,  Peer  got  on  the  en- 
gine and  rang  the  bell  from  that  point  until  the  time  of 
the  accident.  Peer  testifies  to  the  same  thing.  Sullivan, 
who  says  it  was  his  duty  to  call  the  firemen  and  engi- 
neers, says  the  bell  was  rung  ;  that  he  heard  it,  and  saw 
the  man  pulling  the  bell-cord.  Milligan  testifies  that 
he  heard  the  bell,  and  saw  it  swinging  ;  and  Hogan  testi- 
fies, "The  bell  was  ringing."  This  last  witness  further 
testifies,  on  cross-examination,  that  he  noticed  the  bell 
was  ringing,  because  he  looked  up  and  saw  it  ringing. 

Here  is  the  testimony  of  five  witnesses,  as  the  judge 
states  it,  "given  with  the  degree  of  positiveness  appa- 
rent from  their  statements." 

It  is  affirmative  testimony,  where  there  was  no  room 
for  mistake.  These  witnesses  were  on  the  ground  at 
the  time  of  the  collision,  and  their  attention  was  then 
directed  to  the  fact  of  the  ringing  of  such  bell. 

Each  and  every  of  these  witnesses  were  guilty  of  wil- 
ful and  corrupt  perjury  if  the  said  bell  was  not  in  fact 
rung,  at  the  time,  as  stated  by  them,  to  their  respective 
knowledge. 

This  is  not  so  in  respect  to  the  plaintiff's  two  wit- 
nesses. They  simply  testified  that  they  listened,  and 
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did  not  hear  the  bell.  That  may  have  been  so,  without 
any  impeachment  of  their  integrity  as  witnesses. 

Here  were  five  witnesses  against  two.  They  were  in 
no  way  impeached,  and  there  is  nothing  in  the  case  to 
show  that  they  were  unworthy  of  belief. 

It  is  doubtless  the  province  of  the  jury  to  weigh  evi- 
dence, and  to  pass  upon  the  credit  of  the  witnesses 
sworn  and  testifying  before  them,  but  they  have  no 
right,  arbitrarily  or  capriciously,  to  disbelieve  the  testi- 
mony of  any  witness  not  impeached  or  contradicted. 
(Lamer  v.  Meeker,  25  N.  Y.,  363.  Seiberl  v.  Erie  Rail- 
way Co.,  49  Barb.,  586.) 

They  must  consider  the  relative  situation  of  the  wit- 
nesses, their  means  of  knowledge,  and  the  character  of 
their  testimony,  and  also  their  liability  to  detection  and 
punishment  in  case  they  give  false  testimony. 

The  testimony  of  McKinne  and  Richard,  the  plain- 
tiff's witnesses,  was  not  positive  ;  it  was  merely  that 
they  listened  and  did  not  hear  any  bell  ring.  This  evi- 
dence was  doubtless  sufficient,  prima  facie,  to  take  the 
case  to  the  jury  on  the  question  whether  the  bell  was  ia 
fact  rung  or  not ;  but  it  was  not  capable  of  contradic- 
tion, nor  could  these  witnesses  be  convicted  of  perjury 
if  their  testimony  were  false.  It  was  merely  that  they 
did  not  hear  any  bell ;  and  who  could  say  that  they  did 
in  fact  hear  it,  however  loud  it  might  in  fact  have  rung. 

This  consideration  does  not  apply  to  the  five  witnesses 
who  testified  for  the  defendant  that  the  bell  did  in  fact 
ring  at  the  time.  While  it  is  true  that  the  number  of 
witnesses  on  each  side  of  the  question  should  not  neces- 
sarily control  in  the  consideration  of  the  jury,  they 
should  nevertheless  consider,  as  in  this  case,  that  it  was 
far  more  unlikely  that  five  witnesses  would  commit  wil- 
ful and  corrupt  perjury  than  that  t\vo  would  or  might 
do  so,  when  they  testify  to  the  same  fact  with  equal 
means  of  knowledge.  And  besides,  in  this  case  the 
jury  should  have  remembered  and  considered  that  the 
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burden  of  proof  was  upon  the  plaintiff,  and  that  he 
\\  as  bound  to  make  out  his  case  by  a  preponderance  in 
the  testimony  upon  the  whole  issue.  (Butler  v.  Hud. 
Riv.  R.  R.  Co.,  18  N.  Y.,  248.)  Most  clearly  the  plain- 
tiff on  the  trial  failed  to  do  so. 

The  weight  of  the  testimony  was  decidedly  with  the 
di'tVndant,  and  the  verdict  of  the  jury  should  have  been 
rendered  accordingly. 

The  order  denying  a  new  trial,  and  the  judgment, 
should  be  reversed,  and  a  new  trial  granted,  with  costs 
to  abide  the  event. 

Judgment  accordingly. 

[FouKTH  DEPARTMENT,  GENERAL  TERM  at  Rochester,  October,  1876. 
Mullin,  E.  Darwin  Smith  and  Talcott,  Justices.] 


JOSEPH  A.  DINGENS  and  another  vs.  MARY  J.  CLANOEY. 

Where  goods  are  sold  and  delivered  to  a  married  woman  on  the  faith  and 
credit  of  her  separate  estate,  the  title  thereto  passes  to  her,  and  they  become 
part  and  parcel  of  her  separate  estate. 

The  defendant,  a  married  woman,  purchased  of  the  plaintiffs  liquors,  to  bo 
used  in  conducting  the  business  of  keeping  a  hotel  owned  by  her  and  in  her 
actual  possession,  and  which  business  she  was  ostensibly  carrying  on,  with 
the  aid  of  her  husband.  Held  that  the  business  of  keeping  such  hotel  was 
in  fact  and  in  law,  the  business  of  the  defendant,  within  the  intent  and  mean- 
ing of  the  statute  relating  to  business  carried  on  by  married  women. 

Held,  also,  that  the  defendant,  having  so  conducted  herself  as  to  give  the 
plaintiffs  the  right  to  suppose,  and  act  upon  the  assumption,  that  she  \vus 
the  actual  principal  in  can-}  ing  on  the  business  at  said  hotel,  she  could  not 
be  allowed  to  disavow  her  liability  for  the  goods  purchased  of  them  and  use  1 
in  such  hotel,  for  her  benefit,  and  to  shift  the  responsibility  for  the  payment 
upon  her  irresponsible  husband. 

That,  under  these  circumstances,  she  was  estopped  from  saying,  as  against  the 
plaintiffs,  that  she  was  not  carrying  on  the  business  of  hotel  keeping  on  her 
own  account. 

Married  women,  who  own  property  and  control  and  manage  it,  and  carry 
on  business  thereon  and  therewith,  in  the  same  manner  as  if  they  were  un- 
married, or  men,  should  be  held  to  all  the  legal  responsibilities  growing  out 
of  the  exercise  of  such  rights,  precisely  as  though  they  were  in  fact  men. 
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They  cannot  be  allowed  to  hold  oat  false  appearances,  in  such  business  or 
matters,  any  more  than  men ;  nor  to  use  their  irresponsible  husbands  as  agents 
or  instruments  of  dishonesty  and  fraud. 

APPEAL  from  a  judgment  entered  upon  the  report 
of  a  referee.     Action  to  recover  the  price  of  goods 
sold  and  delivered. 

CJias.  F.  Park,  for  the  appellants. 

Bowen,  Near  &  Bonham,  for  the  respondents. 

By  the  Court,  E.  DARWIN  SMITH,  J.  The  referee 
finds,  as  matter  of  fact,  that  the  plaintiff  sold  and  deliv- 
ered the  goods,  for  which  this  action  was  brought,  to  the 
defendant  on  the  29th  of  May,  1874,  at  the  price  and 
value  of  $141.50.  That  the  defendant  was  then  a  mar- 
ried woman,  the  wife  of  John  Clancey  of  Hornellsville, 
N".  Y.,  and  she,  at  the  time,  was  possessed  of  a  separate 
estate  in  her  own  right ;  and  that  the  said  goods  were 
sold  and  delivered  by  the  plaintiffs  to  the  defendant  on 
the  faith  and  credit  of  her  separate  estate.  He  finds, 
also,  that  no  intention  to  charge  her  separate  estate  was 
expressed  in  the  contract  of  sale,  and  that  the  contract 
did  not  relate  to  her  separate  estate,  and  was  not  made 
for  the  benefit  of  her  separate  estate ;  and  also  that  said 
liability  and  contract  was  not  in  or  about  the  carrying 
on  of  a  trade  or  business  of  said  defendant ;  and  he 
gave  judgment  for  the  defendant. 

If,  as  the  finding  states,  these  goods  were  sold  and 
delivered  to  the  defendant  on  the  faith  and  credit  of  her 
separate  estate,  the  title  to  them  passed  to  her,  and 
they  became  part  and  parcel  of  her  separate  estate. 
( Williamson  v.  Dodge,  5  Hun,  498.  Kelly  v.  Lony.  4 
Thomp.  &  C.,  164.  Knapp  v.  Smith,  27  N.  Y.,  277. 
Abbey  v.  Deyo,  44  Barb.,  374.)  The  goods  sold,  how- 
ever, were  for  use  in  a  hotel  owned  by  the  defendant, 
and  so  far  did  relate  to  her  separate  estate. 

But  I  think  the  referee  erred  in  his  finding  upon  the 
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facts  that  the  liabilities  and  the  contract,  which  was  for 
liquors  sold,  were  not  in  and  about  the  carrying  on  of  a 
trade  or  business  of  the  defendant,  These  liquors,  so 
purchased  by  her,  W<M-<»  purchased  for  «the  purpose  of 
carrying  on  the  business  of  keeping  a  hotel  owned  by 
thf  defendant  at  Hornellsville,  at  the  time  in  the  actual 
possession  of  the  defendant,  and  which  she  was  in  fact 
ostensibly  carrying  on  witli  the  aid  of  her  husband. 
And  I  think  the  referee  should  so  have  found,  upon  the 
evidence.  The  hotel  property  was  hers ;  the  furniture 
therein  was  all  hers ;  she  superintended  the  household 
work.  She  testified  as  follows:  "I  was  most  always 
there ;  all  of  the  last  year  I  had  three  servants  in  the 
hotel ;  I  gave  directions  to  the  servants  what  to  do 
about  the  kitchen  and  dining  rooms,  and  upstairs  work, 
and  such  parts  as  I  took  charge  of."  The  guests  of 
said  hotel  occupied  her  rooms,  slept  in  her  beds,  dined 
at  her  table,  and  paid  for  the  services  and  attendance 
of  herself  and  her  servants.  Her  husband  tended  the 
bar,  and  took  charge,  outwardly,  of  her  affairs.  He 
was  in  fact  simply  her  agent.  He  had  no  interest  in  the 
rents,  use  and  profits  of  the  hotel  or  its  business.  These 
belonged  to  her,  prima facie,  by  right  of  her  ownership 
of  all  the  property.  He  was,  doubtless,  as  she  testified, 
trusted  to  do  her  business  and  receive  her  rents  and 
moneys,  and  pay  bills.  All  the  receipts  of  the  hotel 
were  used  to  pay  the  expenses  of  the  business,  and  in 
the  support  of  themselves  and  their  family. 

I  think  the  business  of  keeping  said  hotel  was,  in  fact 
and  in  law,  the  business  of  the  defendant,  within  the 
intent  and  meaning  of  the  statute  relating  to  the  busi- 
ness carried  on  by  a  married  woman  —  as  much  so  as 
the  business  of  carrying  on  a  farm  was  the  business  of 
the  wife,  and  not  of  the  husband,  in  Gage  v.  Dauchy, 
(34  N.  F.,  297;)  Knapp  v.  Smith,  (27  id.,  277;)  or 
Buckley  v.  Wells,  (33  id.,  518.) 

But  if  this  were  not  so  generally,  I  think  the  defen- 
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dant  is  estopped  in  this  case  from  setting  up  or  deny- 
ing, as  against  the  plaintiff  in  this  action,  that  she  was 
actually  carrying  on  the  business  of  hotel  keeping  in 
her  said  hotel. 

There  was  no  sign  up  indicating  that  her  husband 
kept  such  hotel.  Before  the  plaintiffs  sold  the  bill  of 
liquors,  their  agent  testified  that  he  called  at  the  Tre- 
mont  House — the  name  of  said  hotel,  and  the  only 
sign  affixed  to  it — for  the  purpose  of  selling  a  bill,  and 
saw  Mrs.  Clancey,  and  had  conversation  with  her  on  the 
subject,  and  she  then  referred  him  to  her  husband  ;  that 
her  husband,  on  the  same  day,  made  out  the  order  for 
the  bill,  in  her  name,  and  directed  them  to  be  sent  to 
the  defendant's  address,  and  they  were  so  sent,  billed 
and  shipped  in  her  name,  and  were  duly  received  from 
the  carrier  at  said  hotel ;  that  a  few  weeks  afterwards 
the  same  agent  saw  her  again,  at  said  hotel,  and  she 
recognized  him,  saying,  "You  are  the  gentleman  from 
Buffalo  we  bought  some  liquors  of,  are  you  ?"  She  then 
said  the  liquors  were  first  rate,  except  the  brandy  was  a 
little  too  dark. 

Upon  these  facts  and  other  evidence  in  the  case,  I 
think  the  defendant  should  be  held  estopped  from  say- 
ing that  she  was  not  carrying  on  the  business  of  said 
hotel,  as  against  these  plaintiffs.  Married  women  who 
own  property  and  control  and  manage  it,  and  carry  on 
business  thereon  and  therewith,  in  the  same  manner 
as  if  they  were  unmarried,  or  men,  should  be  held  to 
all  the  legal  responsibilities  growing  out  of  the  exercise 
of  such  rights,  precisely  as  though  they  were  in  fact 
men. 

They  cannot  be  allowed  to  hold  out  false  appearances 
in  such  business  or  matters,  more  than  men  ;  nor  allowed 
to  use  their  irresponsible  husbands  as  a  cover,  or  as 
agents  or  instruments  of  dishonesty  and  fraud. 

A  married  woman  must  be  bound,  as  Judge  ALLKN" 
states  the  rule  in  Bodine  v.  Ktlleen,  (53  JV.  Y.,  93,)  "  by 


570  CASES  IN  Till-'  Sri'KKMK  COURT. 

Carpenter  v.  Eastern  Transportation  Line. 

the  appearance  which  she  has  given  to  transactions; 
and  upon  the  faith  of  which  others  have  acted,  up  to 
the  limits  of  her  legal  capacity  to  act." 

The  plaintiffs  had  the  right  to  suppose,  and  act  upon 
the  assumption,  that  she  was  the  actual  principal  in  car- 
rying on  the  business  at  said  hotel,  and  she  cannot  be 
allowed  to  disavow  her  responsibility  for  the  goods  pur- 
chased of  them  and  used  in  the  business  of  such  hotel 
for  her  benefit,  and  cast  off  the  responsibility  for  the 
payment  upon  her  irresponsible  husband.  The.  judg- 
ment should  be  reversed. 

Judgment  reversed,  and  new  trial  granted,  with  costs 
to  abide  the  event.  The  trial  to  be  had  before  a  new 
referee. 

[FOURTH  DEPARTMENT,  GENERAL  TERM  at  Rochester,  October,  1876. 
Muttin,  E.  Darwin  Smith  and  Talcott,  Justices.] 
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In  an  action  against  the  owners  of  a  tug  boat  to  recover  damages  for  negli- 
gence in  colliding  with,  and  sinking,  a  canal  boat,  evidence  to  show  that  the 
plaintiff  had  an  insurance  on  his  boat,  and  received  a  part  of  his  loss  from 
the  insurers,  is  inadmissible. 

In  such  an  action,  negligence  is  a  question  of  fact,  which  belongs  to  the  jury, 
in  view  of  all  the  evidence  and  the  attending  circumstances  ;  and,  if  no  error 
occurs  in  the  submission  of  the  cause  to  them,  their  verdict  in  favor  of  the 
plaintiff  cannot  be  disturbed. 

In  his  charge  to  the  jury,  the  judge,  referring  to  the  testimony  of  the  various 
witnesses  respecting  the  manner  in  which  the  injury  was  inflicted  upon  the 
plaintiff's  boat,  said  :  "  If  those  tugs  did  come  down  on  the  plaintiff's  boat 
then,  and  became  loosened  from  their  moorings,  then  the  defendants  are 
chargeable  witli  this  negligence."  Held,  that  if  the  case  had  been  given  to 
the  jury  with  the  charge  unmodified,  or  unconnected,  it  would  have  been 
ground  for  a  new  trial. 

That  it  would  have  been  correct  if  the  judge  had  said  that  such  fact  raised  a 
presumption  of  negligence,  and  cast  upon  the  defendants  the  burden  of  proving 
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that  such  consequence  did  not  follow  from  the  more  ^ftling  loose  of  the  tugs, 
but  that  such  result  was  imputable  to  inevitable  accident. 

At  the  close  of  the  charge,  the  defendants'  counsel  requested  the  judge  to  charge 
as  follows:  "That  if  the  defendants'  boat  came  down  upon  the  plaintiff's 
boat,  and  was  forced  to  do  so  by  pressure  of  ice  upon  the  tiiy,  which  could 
not  have  been  avoided  by  the  exercise  of  care  ami  prudent1!-,  then  tli< 
be  no  recovery."  The  judge  so  charged,  field,  that  this  response  of  the 
judge  to  the  request  must  be  deemed  to  have  adopted  the  language  of  the  re- 
quest, and  to  have  incorporated  the  same  into  the  charge.  That  it  obviated 
the  error  in  the  charge  as  previously  made,  and  justified  the  overruling  of 
the  exception  to  the  charge.  And  that,  in  that  view,  a  judgment  for  the 
plaintiff  could  be  sustained. 

The  defendants  having  undertaken  to  tow  the  plaintiff's  canal  boat  from  New 
York  to  Bridgeport,  through  the  sound  and  the  difficult  and  dangerous  pass 
of  Hell  Gate  ;  held  that  they  were  bound  to  exercise  care,  caution  and  dili- 
gence in  proportion  to  the  dangers  of  the  navigation,  and  to  tow  and  keep 
such  boat  in  safety.  That  they  were  bound  to  employ  competent  and  skilful 
seaman  familiar  with  the  locality  and  with  the  customary  risks  attending  the 
navigation  upon  the  waters  of  the  sound,  where  the  tide  ebbs  and  flows. 

Held,  also,  that  the  defendants'  servants  were  bound  to  know  the  state  and 
natural  law  of  the  tide,  and  to  take  into  account  its  time  of  flood  and  ebb, 
and  to  guard  against  all  the  changes,  chances  and  perils  incident  thereto ; 
but  they  were  not  insurers  against  the  perils  of  the  sea,  or  of  the  sound. 

APPEAL  from  a  judgment  entered  on  a  verdict  at 
the  circuit,  and  from  an  order  denying  a  motion 
for  a  new  trial. 

The  action  was  to  recover  damages  for  carelessly  and 
negligently  sinking  the  plaintiffs  canal  boat,  in  the  East 
river,  on  the  27th  of  February,  1873.  The  phiintilr1 
owned  the  boat  Eddie  and  George,  and  about  the  24th 
of  February,  1873,  Crane  &  Kurd,  of  Bridgeport,  Conn., 
hired  the  plaintiff  and  his  boat  to  receive  a  cargo  of 
corn,  at  New  York,  to  be  towed  by  the  d< •!'» -IK hints' 
steam  tugs  to  Bridgeport.  On  the  26th  of  February,  t  h»> 
defendants,  with  their  tug  boat  Terror,  towed  the  plain- 
tiff's boat  out  of  New  York  harbor,  through  Hell  Gate  to 
Port  Morris,  where  they  arrived  about  dusk,  and  tied 
up  for  the  night.  The  defendants  owned  two  tugs,  rh«* 
Terror  and  the  Vine,  both  of  which  were  used  in  towinu 
boats,  and  each  towed  a  part  of  the  boats  through  1MI 


572  CASES  IN  THE  SUPREME  COUKT. 

Carpentt-r  v.  Eastern  Transportation  Line. 

Gate  to  Port  Morris,  from  which  place  it  was  designed 
for  one  tug  to  take  the  whole  fleet  to  its  place  of  desti- 
nation. When  they  arrived  at  Port  Morris  the  plain- 
tiff's boat  was  tied  to  the  wharf,  as  directed  by  the  de- 
fendants ;  and  the  captains  of  the  tugs  Terror  and  Yine 
placed  their  tugs  abreast,  about  150  feet  further  east, 
and  in  the  rear  of  the  plaintiff's  boat.  About  one 
o'clock,  in  the  night,  the  plaintiff  and  his  crew  were 
alarmed  by  a  collision,  and  on  going  upon  deck  found 
the  steam  tug  Terror  with  her  bow  against  the  stern  of 
the  plaintiff's  boat,  forcing  her  from  her  moorings  and 
against  the  stern  of  another  boat,  called  the  Brown, 
lying  below  her,  with  such  force  as  to  spring  a  leak  in 
her  side  and  cause  her  to  leak  and  sink,  in  deep  water, 
from  which  she  was  not  recovered  or  found. 

The  action  was  tried  by  the  court  and  a  jury,  in 
Cayuga  county,  in  January,  1876,  Justice  DWIGHT  pre- 
siding. And  a  verdict  was  found  for  the  plaintiff,  for 
$3,060,  upon  which  judgment  was  rendered. 

H.  JR.  Selden,  for  the  appellants. 
If.  .ZV.  Howland,  for  the  respondent. 

By  the  Court,  E.  DARWIN  SMITH,  J.  At  the  close  of 
the  plaintiff's  case  the  defendants'  counsel  moved  for  a 
nonsuit,  on  the  ground  that  the  plaintiff  had  failed  to 
make  out  a  cause  of  action,  and  that  there  was  no  evi- 
dence of  negligence  on  the  part  of  the  defendants.  The 
motion  was  denied,  and  the  defendants'  counsel  duly 
excepted.  This  exception,  I  think,  was  not  well  taken. 
The  plaintiff  had  clearly  proved,  at  that  stage  of  the 
trial,  that  the  defendants'  tug  boat  without  fault  on  his 
part  had  run  into  and  struck  his  canal  boat  with  great 
force  and  violence,  and  that  in  consequence  of  such  col- 
lision the  plaintiff's  boat  was  injured  and  sunk,  as  al- 
leged in  his  complaint.  The  plaintiff  had  clearly  made 
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out  aprimafacie  cause  of  action  and  a  tortious  injury, 
or  certainly  an  injury  apparently  the  result  of  gross 
carelessness  and  negligence  on  the  part  of  the  defen- 
dants' servants,  calling  upon  the  defendants  to  explain 
and  disprove  such  apparent  wrong.  (The  Louisiana^ 
3  Wallace,  164.) 

The  motion  for  a  nonsuit  was  properly  denied. 

Upon  the  merits,  the  question  of  negligence  on  the 
part  of  the  defendants  has  been  passed  upon  by  the  jury. 
It  was  a  question  of  fact  which  belonged  to  them,  upon 
the  whole  case,  and  I  do  not  see  how  their  verdict  can 
be  disturbed  if  no  error  occurred  in  the  submission  of 
the  cause  to  them,  in  the  progress  of  the  trial. 

It  was  not  error  to  overrule  the  evidence  offered  to 
show  that  the  plaintiff  had  an  insurance  on  his  boat 
and  had  received  part  of  his  loss  from  the  insurance 
company.  Such  evidence  was  held  inadmissible  in 
Merrlck  v.  Brainard,  (38  Barb.,  574,  affirmed  in  Court 
of  Appeals,  .34  N.  T.,  208,)  and  also  in  Collins  v.  Same 
Defendants,  (5th  Hun,  506,)  and  other  cases. 

In  his  charge  to  the  jury,  the  circuit  judge,  referring  to 
the  testimony  of  the  various  witnesses  in  relation  to  the 
manner  in  which  the  injury  was  inflicted  upon  the  plain- 
tiff's boat,  said  as  follows:  "That  if  those  tugs  did 
come  down  on  the  plaintiff's  boat  there,  and  became 
loosened  from  their  moorings,  then  the  defendants  are 
chargeable  with  this  negligence/'  To  this  part  of  the 
charge  the  defendants'  counsel  duly  excepted. 

Aside  from  a  denial  that  the  defendants'  tua%s  did 
come  down  from  their  moorings  and  collide  with  the 
plaintiff's  boat,  or  were  at  the  time  loosened  from  the 
wharf  to  which  they  were  attached,  or  in  any  manner 
caused  or  contributed  to  the  loss  of  said  boat,  the  de- 
fendants ought  also  to  establish,  that  if  they  were  in 
error  on  this  point,  and  the  collision  of  their  tugs  with 
the  said  canal  l>oat  did  occur  as  claimed  by  the  plain- 
tiff, such  collision,  mid  the  injury  con>ei|iient  thereupon, 
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were  the  result  of  inevitable  accident,  or  a  vis  major, 
which  human  skill  and  precaution  could  not  have  pre- 
vented. 

The  defendants  on  this  branch  of  their  defence  had 
sought  to  show,  and  gave  evidence  tending  to  prove, 
that  the  injury  to  the  plaintiff's  boat  was  caused  by  an 
unusual  flow  of  ice  coming  down  the  East  river  from 
the  sound,  upon  an  ebb  tide ;  that  their  tugs  were  se- 
curely moored  at  the  wharf  mentioned  in  the  evidence, 
where  they  were  fastened  on  the  previous  evening,  and 
that  such  flow  of  ice  was  unexpected  and  unforeseen, 
and  could  not  have  been  guarded  against;  and  that 
such  flow  of  ice  forced  these  tugs  from  their  moorings 
and  caused  the  said  injury. 

There  was  a  good  deal  of  conflict  in  the  testimony  in 
respect  to  the  relative  position  of  the  plaintiffs  boat 
and  the  defendants'  tugs,  and  also  in  respect  to  the 
question  whether  the  latter  did  in  fact  become  loosed 
from  their  moorings  and  collide  with  the  plaintiff's 
boat ;  and  the  defendants  claimed  that  if  the  plaintiff 
was  correct  in  his  testimony  in  that  respect,  such  evi- 
dence did  not  establish  his  cause  of  action  unless  it 
^:is  made  to  appear,  also,  affirmatively,  that  said  tugs 
struck  his  boat  through  the  carelessness  or  negligence 
of  the  defendants'  servants  in  charge  of  them  ;  and  also 
insisted  that  there  was  no  evidence  of  such  negligence. 
This  question  of  negligence  in  the  control  of  said  fuus. 
in  permitting  them  to  get  loose  and  doing  the  injury  in 
question  to  the  plaintiffs  boat  was  the  chief  question  of 
fact  in  dispute  in  the  cause,  and  this  question  of  fact 
was  for  the  jury  to  decide,  in  view  of  all  the  evidence 
and  the  attending  circumstances  of  the  case. 

The  instructions  of  the  judge  that  "if  the  tugs  did 
come  down  on  the  plaintiffs  boat  there,  and  became 
loosened  from  their  moorings,  then  the  defendants  were 
chargeable  with  this  negligence,"  was  apparently  a  vir- 
tual decision  or  instruction  that  it  was  negligence  on  the 
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part  of  the  defendants  to  let  the  said  tugs  so  come  down, 
and  excluded  the  idea  that  such  loosing  and  coming 
down  of  said  tugs  could  have  been  the  result  of  un- 
avoidable accident,  mischance  or  misfortune,  and  thus 
virtually  overruled  this  branch  of  the  defence. 

The  defendants  undertook  to  tow  the  plaintiffs  canal 
boat  from  New  York  to  Bridgeport,  through  the  sound 
and  the  difficult  and  dangerous  pass  of  Hell  Gate. 
They  were  bound  to  exercise  care,  caution  and  diligence 
in  proportion  to  the  dangers  of  the  navigation,  and  to 
tow  and  keep  such  boat  in  safety.  The  defendants 
were  bound  to  employ  competent  and  skilful  seamen 
familiar  with  the  locality  and  with  the  customary  risks 
attending  the  navigation  upon  the  waters  of  the  sound 
where  the  tide  ebbed  and  flowed. 

The  defendants'  servants  were  bound  to  know  the 
state  and  natural  law  of  the  tide,  and  to  take  into  ac- 
count its  time  of  flood  and  ebb,  and  to  guard  against  all 
the  changes,  chances  and  perils  incident  to,  and  there- 
from. 

But  they  were  not  insurers  against  the  perils  of  the 
sea,  or  of  the  sound.  They  were  bound  to  use  due  dili- 
gence and  care,  and  proper  nautical  skill,  to  guard 
against  such  perils,  and  exercise  good  and  prudent  sea- 
manship to  conduct  the  plaintiff's  boat  safely  to  its 
destined  haven.  They  were  not  responsible  for  acci- 
dents or  injuries  resulting  from  unforeseen  perils  or  for- 
tuitous changes  of  wind,  or  from  storm  or  tempest,  or 
unusual  flood  of  ice  or  tidal  waves,  which  they  could 
not  foresee  and  against  which,  with  the  utmost  care, 
they  could  not  guard. 

If  the  plaintiff's  boat  was  injured  in  consequence  of 
any  such  peril  of  the  sea,  or  risk  of  navigation  between 
New  York  and  Bridgeport,  not  impu table  to  the  de- 
fendants' negligence,  they  were  not  responsible  for  the 
plaintiff's  loss. 

It  was  for  the  jury  to  pass  upon  this  question. 
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Tn  stating  to  the  jury  that  if  the  defendants'  tugs  did 
come  down  upon  the  plain  tiffs  boat  there,  and  became 
loosed  from  their  moorings,  the  defendants  were  charge- 
al>l<>  with  this  negligence,  the  learned  judge  did  not,  I 
think,  intend  to  take  this  question  of  negligence  from 
tlic  jury,  or  control  their  judgment  upon  the  question. 
He  was  discussing  the  question  of  the  conflict  in  the 
testimony  upon  that  point;  the  plaintiffs  witnesses, 
on  the  ground  at  the  time,  positively  asserting  that 
the  injury  to  the  plaintiff's  boat  was  caused  by  the 
tugs  getting  loose  and  floating  down  with  the  tide 
and  striking  said  boat,  which  the  defendants'  wit- 
nesses on  the  tugs  with  equal  positiveness  denied.  The 
judge,  in  view  of  such  conflict  in  the  evidence,  which  he 
clearly  left  to  the  decision  of  the  jury,  made  the  remark 
excepted  to,  in  seeming  accord  with  the  theory  on  which, 
said  cause  was  tried  on  this  point ;  assuming  that  if  the 
plaintiffs  witnesses  were  believed  on  that  question  the 
plaintiff  had  made  out  a  case  of  negligence,  and  the  de- 
fendants were  responsible  for  such  negligence. 

The  charge  would  have  been  correct  if  the  judge  had 
said  that  such  fact  raised  a  presumption  of  negligence, 
and  cast  upon  the  defendants  the  burden  of  proving 
that  such  consequence  did  not  follow  from  the  mere  get- 
ting loose  of  such  tugs,  but  that  such  result  was  impu- 
ta.ble  to  inevitable  accident. 

This  would  have  been  in  accordance  with  the  proper 
rule  in  a  similar  case,  as  stated  by  Judge  GRIER  in  the 
case  of  TJie Louisiana,  (3  Wallace,  164,)  where  he  said: 
"The  collision  being  caused  by  the  Louisiana  drifting 
from  her  moorings,  she  must  be  held  liable  for  the  dam- 
ages consequent  thereon,  unless  she  can  show  that  the 
drifting  was  the  result  of  inevitable  accident,  or  was 
vis  major  which  human  skill  and  precaution,  and  a 
proper  display  of  nautical  skill,  could  not  have  pre- 
vented." 

If  the  case  had  been  given  to  the  jury,  with  the  charge 
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•unmodified  or  uncorrected,  I  think  the  defendants'  ex- 
ception to  it  would  have  been  a  valid  one,  and  we  should 
be  constrained  to  grant  a  new  trial  upon  that  ground. 
But  it  appears  that  at  the  close  of  the  charge,  the  defen- 
dants' counsel  requested  the  judge  to  charge  as  follows  : 
"That  if  the  defendants'  boat  came  down  upon  the 
plaintiff's  boat  and  was  forced  to  do  so  by  the  pressure 
of  ice  upon  the  tug,  which  could  not  have  been  avoided 
by  the  exercise  of  care  and  prudence,  then  there  can  be 
no  recovery  ;"  and  the  judge  so  charged. 

The  response  thus  made  by  the  circuit  judge  to  the 
request  of  the  defendants'  counsel,  modifies  the  charge 
as  previously  made,  and  I  think  corrects  the  error  of 
said  charge  in  the  particular  in  question. 

The  request  was  obviously  made  in  respect  to  the 
precise  point  of  the  charge  embraced  in  the  exception  ; 
and  the  charge  as  then  made,  in  conformity  to  such  re- 
quest, must  be  deemed  to  adopt  the  language  of  the 
request,  and  to  incorporate  the  same  into  the  charge, 
and,  I  think,  be  held  to  obviate  the  error  of  the  charge 
as  given,  and  lead  to  the  overruling  the  exception.  In 
this  view  the  judgment  below  can  be,  and  I  think  should 
be,  affirmed. 

Judgment  and  order  affirmed. 

[FOURTH  DEPARTMENT,  GENERAL  TERM  at  Rochester,  December,  1876. 
Mullin,  E.  Darwin  Smith  and  Talcott,  Justices.] 
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When  a  physician  is  employed  to  attend  upon  a  sick  person,  his  employment 
continues  while  the  sickness  lasts ;  and  the  relation  of  physician  and  patient 
continues,  unless  it  is  put  an  end  to  by  the  assent  of  the  parties,  or  is  revoked 
by  the  express  dismissal  of  the  physician. 

The  plaintiff  was  employed,  as  a  physician,  to  attend  upon  the  defendant's  wife, 
and  while  in  attendance  upon  her,  and  during  the  continuance  of  her  sick- 
ness, she  was  secretly,  and  without  the  knowledge  or  consent  of  the  defen- 
dant, removed  to  her  father's  house ;  where  the  plaintiff,  at  her  request, 
continued  to  attend  her.  The  defendant,  though  informed  that  the  plaintiff 
was  still  visiting  his  wife,  and  intended  to  continue  his  visits,  did  not  forbid 
hia  further  attendance.  Held,  that  the  contract  of  employment  was  not  re- 
voked, and  the  plaintiff  continued  to  be  the  physician  of  the  wife,  after  her 
removal  to  her  father's  house ;  and  that  the  defendant  was  liable  to  pay  for 
his  services  as  such. 

APPEAL  from  an  order  denying  a  motion  for  a 
new  trial. 

The  action  was  brought  to  recover  for  medical  services 
and  attendance.  It  was  tried  at  the  Onondaga  circuit, 
in  October,  1874,  before  Justice  HARDIN  and  a  jury, 
when  a  verdict  was  directed  in  favor  of  the  plaintiff,  for 
$70.20.  A  motion  was  made,  upon  the  minutes,  for  a 
new  trial,  which  was  denied. 

The  plaintiff  was  a  physician,  and  attended  the  defen- 
dant's wife  during  a  sickness,  at  his  house,  for  which 
service  he  was  fully  paid.  The  wife  was  taken  from  the 
defendant's  house  secretly,  and  without  the  knowledge 
of  the  defendant,  by  her  father,  and  removed,  in  the 
night,  to  his  house  —  a  distance  of  some  miles  from  the 
defendant's  residence  —  where  she  continued  sick,  and 
was  attended  by  the  plaintiff.  This  action  is  for  ser- 
vices rendered  after  the  removal  of  the  defendant's  wife 
from  his  residence,  as  above  stated. 

The  questions  made  on  the  hearing,  and  upon  which 
the  motion  for  a  new  trial  was  made,  will  sum«-;ent)  y 
appear  in  the  opinion  of  the  court. 
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Oeo.  N  Kennedy,  for  the  appellant. 
W.  C.  Ruger,  for  the  respondent. 

By  the  Court,  E.  DARWIN  SMITH,  J.  The  direction  at 
the  circuit  to  the  jury  to  find  a  verdict  for  the  plaintiff 
for  the  amount  of  his  bill  for  services  was  based  upon 
the  single  ground  that  the  plaintiff,  having  been  confess- 
edly employed  as  a  physician  to  attend  upon  the  defen- 
dant's wife,  was  entitled  to  recover  for  his  attendance 
upon  her  during  her  entire  sickness  ;  and  that  the  rela- 
tion of  physician  and  patient,  arising  upon  his  original 
employment,  continued  till  her  decease. 

No  question  was  made,  at  the  trial,  that  the  services 
of  the  plaintiff,  commencing  in  January,  1873,  and  con- 
tinued by  constant  attendance  from  day  to  day  till  the 
10th  day  of  August  afterwards,  at  the  defendant's 
house,  were  upon  his  employment,  and  that  such  ser- 
vices had  been  paid  for  by  the  defendant,  at  the  com- 
mencement of  this  action.  On  the  10th  day  of  August, 
the  defendant's  wife,  it  appears,  was  removed  from  his 
house  without  his  knowledge  or  consent,  by  her  father 
to  his  house,  and  the  services  of  the  plaintiff,  for  which 
this  action  was  brought,  were  rendered  at  the  residence 
of  the  said  father  of  the  defendant's  wife. 

In  taking  the  case  from  the  jury,  and  in  refusing  the 
request  of  the  defendant's  counsel  to  submit  to  them  the 
questions  whether  the  plaintiff  was  in  the  employment  of 
the  defendant  under  an  expressed  and  implied  engage- 
ment on  his  part,  subsequent  to  the  10th  day  of  August, 
1873,  or  after  the  removal  of  the  defendant's  wife  from 
his  house,  the  circuit  judge  necessarily  assumed  that 
there  was  no  conflict  in  the  evidence,  or  no  such  evidence 
as  would  justify  a  verdict  for  the  defendant,  upon  the 
point  on  which  the  decision  turned.  The  rule  of  law 
applicable  to  the  case  on  this  question,  we  think,  was 
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correctly  stated  by  the  circuit  judge  in  his  decision,  in, 
disposing  of  the  case. 

It  was,  in  substance,  that  when  a  physician  is  em- 
ployed to  attend  upon  a  sick  person,  his  employment 
continues  while  the  sickness  lasts,  and  the  relation  of 
physician  and  patient  continues  unless  it  is  put  an  end 
to  by  the  assent  of  the  parties,  or  is  revoked  by  the  ex- 
press dismissal  of  the  physician.  The  defendant's  wife 
continued  sick  after  her  removal  to  her  father's  house, 
and  the  physician  continued  to  attend  her  there  till  the 
day  of  her  death,  on  the  19th  of  September,  after  such 
removal. 

On  the  question  whether  the  defendant  ever  dis- 
missed the  physician,  or  forbade  his  further  attendance 
upon  his  wife,  there  was  at  the  trial  no  dispute,  and  no 
evidence. 

The  defendant  certainly  knew  that  the  plaintiff  was 
continuing  his  visits,  more  or  less,  to  his  wife  after  her 
removal  to  her  father's. 

The  plaintiff  testified  that  soon  after  the  defendant's 
wife  arrived  at  her  father's  house  he  visited  her,  at  her 
request,  and  continued  to  attend  her  until  her  death. 

On  the  next  day  after  her  removal  the  defendant 
called  upon  the  plaintiff,  as  he  testified,  to  learn  what 
he  knew  about  his  wife,  and  her  condition,  and  the 
plaintiff  told  him,  frankly.  On  this  occasion  the  de- 
fendant asked  the  plaintiff  if  he  had  been  to  see  her, 
and  the  plaintiff  told  him  he  had  ;  also  how  he  found 
her,  and  the  plaintiff  told  him.  The  defendant  also 
asked  him  if  he  was  going  there  to  see  her  again,  and 
the  plaintiff  told  him  he  should,  on  Tuesday,  which  was 
the  next  day  (Monday  being  the  llth  of  August.) 

The  defendant's  account  of  this  interview  is  somewhat 
different.  He  testified  that  he  called  at  the  doctor's 
house,  and  had  considerable  conversation  with  him 
about  the  occurrence;  said:  "I  told  him  they  had 
taken  her  off  unbeknown  to  me,  and  asked  him  if  he 
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had  been  down  to  see  her,  and  he  said  he  had  ;  I  asked 
him  how  he  found  her,  and  he  said  comfortable  ;  I  asked 
him  when  he  was  going  there  again,  and  lie  said  he  did 
not  know  —  in  two  or  three  days."  The  defendant  tes-. 
rifles,  further,  that  he  met  the  plaintiff  on  Thursday 
afterwards,  the  14th,  at  his  wife's  father's,  which  was  six 
miles  distant  from  the  defendant's  place  of  residence. 
On  this  occasion  the  defendant  desired  to  see  his  wife, 
and  was  refused  permission  to  do  so,  by  her  father,  who 
referred  him  to  the  doctor.  The  defendant  states  that 
on  this  occasion  the  doctor  came  out  of  the  house  to  the 
gate,  where  he  was  standing,  and  he,  the  defendant, 
asked  him  "  if  he  had  seen  her  ?  he  said  he  had  ;  he  said 
she  was  comfortable,  just  about  the  same  she  was  up  to 
your  house." 

On  the  same  evening,  the  defendant  testifies  that  he 
saw  the  plaintiff  at  his  house  in  Delphi,  and  asked  him 
how  she  was,  when  he  left.  He  said  comfortable.  "  I 
asked  him  when  he  was  going  down  again  ;  he  said  in 
two  or  three  days."  The  testimony  shows,  clearly,  that 
in  these  interviews  between  the  plaintiff  and  defendant 
the  latter  was  informed  that  the  plaintiff  had  visited  and 
was  visiting  his  wife  after  her  removal  to  her  father's, 
and  intended  or  expected  to  continue  such  visits. 

No  reason  or  occasion  is  or  was  suggested  for  his  visits 
to  a  sick  person  at  a  distance  of  six  miles  from  his  home, 
except  in  his  professional  capacity. 

The  assumption  of  the  circuit  judge  that  the  plaintiff 
still  continued  to  be  the  physician  of  the  defendant's 
wife  after  her  removal  to  her  father's  house,  with  the 
knowledge  and  assent  of  the  defendant,  or  at  least  not 
forbidden  and  the  contract  of  ernplo3Tment  not  revoked, 
was  correct,  and  well  founded. 

If  in  these  interviews  between  the  plaintiff  and  defen- 
dant, or  on  any  other  occasion  after  the  removal  of  his 
wife  from  his  house,  the  defendant  had  forbidden  the 
further  attendance  of  the  plaintiff  upon  his  wife,  and  the 
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plaintiff  had  persisted  in  doing  so,  and  had  brought  this 
action  to  recover  for  his  services  after  such  prohibi- 
tion, a  very  different  question  would  have  arisen  for  our 
decision. 

.  Upon  this  branch  of  the  case  the  circuit  judge  would 
have  doubtless  been  bound  to  submit  the  evidence  to  the 
jury,  upon  the  question  whether  the  abandonment  by 
the  defendant's  wife  of  her  home,  and  her  removal  to 
her  father's  house  was,  under  the  circumstances  of  the 
case,  justifiable  and  proper. 

A  wife  clearly  cannot  abandon  her  husband's  house 
and  home  and  bind  him  by  contracts  for  necessaries, 
provisions,  clothing  and  medical  attendance,  except 
npon  clear  and  satisfactory  proof  of  gross  abuse,  neglect 
and  misconduct  on  the  part  of  her  husband.  (Blowers 
v.  Sturtevant,  4  Denio,  46.  2  Kent,  146.  Board  of 
Supervisors  of  Monroe  Co.  v.  Budlong,  51  Barb.,  493.) 

The  decision  of  the  circuit  judge,  we  think,  was  cor- 
rect, and  the  order  denying  the  motion  for  a  new  trial 
should  be  affirmed. 

Order  affirmed. 

[FOURTH  DEPARTMENT,  GENERAL  TERM  at  Syracuse,  January,  1876. 
Mullin,  E.  D.  Smith  and  Gilbert,  Justices.] 


A.  JACKSON  DOWNING  vs.  MARGARET  O'BRIEN. 

Where,  in  an  action  upon  a  promissory  note,  the  defendant  pleads  that,  at  the 
time  of  making  said  note,  she  was  a  married  woman,  and  that  it  was  not 
made  for  the  benefit  of  her  separate  estate,  and  was  without  consideration, 
the  production  of  the  note  on  the  trial,  with  proof  of  the  defendant's  signa- 
ture thereto,  entitles  the  plaintiff,  prima  facie,  to  recover,  upon  the  ground 
that  it  is,  apparently,  upon  its  face,  the  note  of  an  unmarried  woman. 

But  when,  upon  the  defence,  proof  is  made  of  the  coverture  of  the  defendant, 
the  presumption  is  changed.  Such  proof  destroys  the  plaintiff's  cause  of 
action,  at  common  law ;  and  if  the  defendant,  and  the  case,  are  within  the 
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exception  of  the  statutes  relating  to  married  women,  the  plaintiff  is  bound 

and  entitled  to  prove  it,  in  reply  to  such  proof. 
A  ruling  which  casts  upon  the  defendant  the  burden  of  proving  a  negative,  and 

of  making  out  affirmatively  that  she  had  no  separate  estate,  did  not  carry  on 

any  separate  business,  nor  make  the  contract  in  question  for  the  benefit  of 

her  separate  estate  or  business,  is  erroneous. 
The  defence  of  coverture  having  been  set  up  in  the  answer,  the  defendant, 

after  proving  that  at  the  time  of  making  the  note,  she  was  a  married  woman, 

has  established,  prirna  facie,  a  perfect  defence  to  the  action. 
Such  defence  can  only  be  overcome  by  proof  that  ahe  had  a  separate  estate, 

or  that  she  was  carrying  on  a  separate  business  on  her  own  account,  and 

that  the  note  was  given  for  her  own  benefit,  within  the  statutes  removing 

the  disabilities  of  coverture,  in  those  particulars. 

APPEAL  from  a  judgment  entered  on  a  verdict  at 
the  circuit. 

The  action  was  brought  upon  a  promissory  note  as 
follows : 

"Macedon,  March  6,  1873. 
$45.50. 

Eight  months  after  date,  I  promise  to  pay  to  the 
order  of  Wm.  O'Brien  forty-five  -j*fr  dollars,  at  the  First 
National  Bank  of  Palmyra,  value  rec'd  with  interest. 
(Signed)        MARGARET  O'BRIEN." 
Indorsed  "WILLIAM  O'BRIEN." 

The  defendant  pleaded  that  at  the  time  of  the  making 
of  said  note,  she  was  a  married  woman,  and  the  wife  of 
the  defendant  William  O'Brien;  and  that  such  note 
was  not  made  for  the  benefit  of  her  separate  estate,  and 
was  without  consideration. 

The  issue  was  tried  at  the  Wayne  circuit,  in  Novem- 
ber, 1875,  by  the  judge,  without  a  jury.  He  directed  a 
verdict  for  the  plaintiff  for  $55.06. 

The  opinion  sufficiently  presents  the  points  arising  on 
the  trial,  and  decided  by  the  court. 

J.  W.  Collins,  for  the  appellant. 
— ,  for  the  respondent. 
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By  the  Court,  E.  DARWIN  SMITH,  J.  The  defence  ol 
coverture  having  been  set  up  in  the  answer,  when  the 
defendant  had  proved  that  she  was  a  married  woman  at 
the  time  of  making  the  note,  she  had  established,  prima 
facie,  a  perfect  defence  (to  the  action.  Such  defence 
could  only  be  overcome  by  proof  that  she  had  a  separate 
estate,  or  that  she  was  carrying  on  a  separate  business 
on  her  own  account,  and  that  said  note  was  given  for 
her  own  benefit,  within  the  statutes  of  this  state  remov- 
ing the  disability  of  coverture,  in  those  particulars. 

The  common  law  was,  and  is,  that  all  personal  con- 
tracts of  married  women  are  absolutely  void.  The 
ability  to  make  a  valid  contract,  allowed  by  those  stat- 
utes, constitutes  an  exception  to  the  general  rule.  The 
party  who  claims  the  benefit  of  such  exception,  and  to 
enforce  a  contract  thus  presumptively  void,  must  bring 
it  and  his  case  within  the  exception  of  the  statute. 

The  production  of  the  said  promissory  note,  with 
proof  of  the  defendant's  signature  thereto,  at  the  circuit, 
entitled  the  plaintiff,  prima  facie,  to  recover  upon  the 
ground  that  it  was  apparently,  upon  its  face,  the  note  of 
an  unmarried  woman.  The  plaintiff  was  entitled,  there- 
fore, to  rest  upon  the  mere  proof  of  the  defendant's  sig- 
nature, as  he  did  at  the  trial. 

But  when,  upon  the  defence,  proof  was  made  of  the 
coverture  of  the  defendant,  the  presumption  changed. 
This  proof  destroyed  the  plaintiff's  cause  of  action,  at 
common  law,  and  if  the  defendant  and  'the  case  were 
within  the  exception  of  our  statute,  the  plaintiff  was 
bound  and  entitled  to  prove  it,  in  reply  to  such  proof, 
in  the  same  manner  as,  in  our  former  system  of  plead- 
ing, the  plaintiff  would  be  bound  to  reply  such  facts  to 
a  plea  of  coverture. 

The  ruling  at  the  trial,  to  the  contrary,  was  therefore 
error.  It  treated  the  defendant  as  if  the  general  rule  of 
law  were  that  married  women  were  presumptively  liable 
on  all  their  contracts,  and  that  they  must  show  an  ex- 
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emption  from  such  liability,  to  establish  a  defence  to  the 
action. 

This  is  the  reverse  of  the  rule  as  hitherto  held  and  ap- 
plied, as  I  understand  it,  in  this  class  of  cases,  and  is 
quite  an  injurious  ruling  if  sustained,  as  against  mar- 
ried women.  The  law  has  been  careful  to  protect  mar- 
ried women  in  respect  to  contracts  made  by  and  with 
them,  from  any  injustice  and  imposition. 

The  ruling  in  this  case  casts  the  burden  upon  the  de- 
fendant to  prove  a  negative,  and  to  make  out  affirma- 
tively that  she  had  no  separate  estate,  and  did  not  carry 
on  any  separate  business,  and  did  not  make  the  contract 
in  question  for  the  benefit  of  her  separate  estate  or 
business. 

The  effect  of  the  ruling  is  seen  upon  the  finding  of  the 
learned  judge  upon  the  facts.  Instead  of  finding  that 
said  note  was  given  either  for  the  benefit  of  her  separate 
estate  or  for  her  benefit  in  carrying  on  a  separate  busi- 
ness, or  on  the  credit  of  her  separate  estate  —  which 
would  have  warranted  the  judgment  against  her  and 
was  the  question  in  issue  —  the  learned  judge  finds  that 
it  does  not  appear  that  she  made  the  note  as  a  surety  for 
her  husband,  or  any  other  person,  and  that  it  appears 
from  the  form  of  the  note  that  she  executed  the  same 
as  the  principal  debtor,  and  for  her  own  benefit,  thus 
inverting  the  issue  and  rule  of  liability,  and  giving  force 
to  the  error  of  the  ruling  that  the  burden  of  the  proof 
was  upon  her  to  show  affirmatively  her  exemption  from 
liability,  by  a  preponderance  of  evidence. 

This  case  was  tried  by  the  judge  without  a  jury  ;  and 
it  may  be  that  no  substantial  injustice  was  done  by  this 
ruling  in  respect  to  the  burden  of  proof,  but  the  ques- 
tion is  one  of  considerable  practical  consequence,  and 
we  are  not  at  liberty  to  overrule  the  exception  upon  that 
assumption.  The  ruling  is  in  conflict  with  what  has 
been  held  in  Kinne  v.  Kinne,  (45  How.,  68;)  Hallock 
v.  De  Munn,  (2  N.  T.  Sup.  C.,  350;)  Stevens  v.  Bost- 
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wick,  (4  id.,  632;)   Williamson  v.  Dodge,  (12  id.,  497;) 
and  other  cases. 

The  judgment  should  be  reversed,  and  a  new  trial 
granted,  with  costs  to  abide  the  event. 

New  trial  granted. 

[FOURTH  DEPARTMENT,  GENERAL  TERM  at  Syracuse,  January,  1876 
Muttin,  E.  D.  Smith  and  Talcott,  Justices.] 


MARY  A.  SHAW  vs.  THE  REPUBLIC  LIFE  INSURANCE 

COMPANY. 

The  defendant  having  bought  out  and  taken  the  risks  of  the  H.  Life  Insurance 
Company,  by  M.,  its  authorized  agent,  urged  S.,  who  held  a  life  policy  for 
$2,000,  issued  by  the  H.  Co.,  that  had  lapsed  by  non-payment  of  premiums, 
to  take  a  new  policy  for  the  same  amount  in  the  defendant's  company.  The 
result  was,  the  execution  of  an  instrument  by  M.,  as  such  agent,  dated  Nov.  26, 
1872,  by  which  he  acknowledged  the  receipt  of  the  lapsed  policy,  "  in  ex- 
change for  which"  the  defendant  agreed  to  "  issue  its  policy  of  the  same 
amount,  and  deliver  the  same  within  a  reasonable  time,  and  in  the  meantime 
keep  the  insurance  good."  At  the  same  time  S.  executed  his  promissory 
note  to  the  defendant,  for  $54.76,  being  the  amount  of  premium  in  its  com- 
pany for  one  year,  payable  in  forty  days. 

Held,  1.  That  the  agreement  and  note  were  to  be  considered  and  construed  aa 
constituting  and  evidencing  the  transaction  had,  at  their  date,  between  the 
parties. 

2.  That  the  instrument  signed  by  M.  constituted  an  agreement  binding  npon 
the  defendant  to  issue  to  S.  a  policy  in  the  defendant's  company,  upon  the 
life  of  S.,  for  the  same  amount  specified  in  his  former  policy. 

8.  That  such  agrec'inent  constituted,  in  itself,  in  legal  effect,  from  its  date,  a 
policy  of  insurance,  or  imposed  a  legal  duty  and  obligation  to  execute  and 
deliver  such  policy  in  proper  form,  bearing  the  date  of  such  agreement. 

4.  That  the  policy  which  the  defendant  was,  by  such  contract,  to  execute,  waa 
a  new  and  independent  contract  to  be  executed  and  delivered  in  consideration 
of  the  sum  of  $54.76,  and  in  payment  of  that  sum  the  defendant  took  and 
received  the  said  promissory  note  of  S. 

6.  That  such  note  of  S.  must  be  presumed  to  have  been  received  in  payment 
of  the  premium  of  the  new  policy.  That  it  was  an  original  undertaking, 
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payable  in  a  specified  time,  without  reference  to  the  time  when  the  policy 
was  to  be  delivered. 

6.  That  the  non-payment  of  such  note  at  maturity  did  not  affect  the  validity  of 
the  policy ;  the  contracts  being  independent  of  each  other,  and  there  being 
no  stipulation,  in  the  agreement,  that  non-payment  of  the  note  should  avoid 
tho  policy. 

APPEAL  from  a  judgment  in  favor  of  the  plaintiff 
for  $2,250.25.     The  case  was  tried  at  the  Ontario 
circuit  in  February,  1875,  before  Hon.  JAMES  C.  SMITH, 
a  justice  of  the  court. 

The  plaintiff  proved  the  possession  of  a  policy  of  in- 
surance issued  by  the  Hahneman  Life  Insurance  Com- 
pany, dated  Septembers,  1868,  on  the  life  of  her  husband, 
for  $2, 000;  and  that  in  September,  1871,  the  defendant 
bought  out  and  took  the  risks  of  the  said  Hahneman 
Life  Insurance  Company,  and,  by  its  duly  authorized 
agent,  executed  and  delivered  to  the  plaintiff  the  follow- 
ing receipt  or  agreement : 

"The  Republic  Life  Insurance  Company. 
J.  V.  Laundst,  President. 
A.  W.  Kellogg,  Y.  President. 
O.  E.  More,  Secretary. 

Received,  November  26,  1872,  of  Richard  B.  Shaw, 
policy  No.  2,705  issued  by  the  Hahneman  Life  Insurance 
Company  of  Cleveland,  Ohio,  and  now  in  force,  bearing 
date  September  8,  1868,  for  the  amount  of  $2,000,  with 
an  annual  premium,  payable  on  the  8th  day  of  Septem- 
ber in  each  year ;  in  exchange  for  which,  the  Republic 
Life  Insurance  Company  will  issue  its  policy  of  the  same 
amount,  and  deliver  the  same  within  a  reasonable  time, 
and  in  the  meantime  keep  insurance  good. 

(Signed)  F.  E.  MARBLE, 

Special  Agent." 

At  the  same  time  S.  executed  his  promissory  note  to 
the  defendant,  for  $54.76,  being  the  amount  of  premium 
in  the  defendant's  company  for  one  year,  payable  in 
forty  days. 
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The  opinion  sufficiently  states  the  questions  that  arose 
upon  the  trial,  and  upon  which  the  decision  at  the  cir- 
cuit was  made. 

Lyman  &  Jones,  for  the  appellant. 
E.  W.  Gardiner,  for  the  respondent. 

By  the  Court,  E.  DARWIN  SMITH,  J.  The  rights  of 
the  parties  in  this  action  depend  entirely,  as  we  con- 
ceive, upon  the  agreement  executed  by  Marble,  the  de- 
fendant's agent,  on  the  26th  day  of  November,  1872. 
This  agreement  and  the  promissory  note  of  Shaw,  the 
plaintiff's  husband,  for  $54.76,  executed  at  the  same 
time,  are  to  be  considered  and  construed  as  constituting 
and  evidencing  the  transaction  at  that  time  had  between 
the  parties. 

Marble  was  the  general  managing  agent  of  the  defen- 
dant, and  was  particularly  engaged  in  taking  up  the 
policies  of  insurance  of  the  Hahneman  Life  Insurance 
Company.  He  came  to  Shaw,  the  plaintiff's  husband, 
who  had  previously  obtained  and  held  a  policy  in  said 
Hahneman  Company,  payable  to  his  wife,  and  finding 
that  such  policy  had  lapsed  by  reason  of  the  non-pay- 
ment of  the  premium  for  several  months,  he  urged  said 
Shaw  to  take  a  new  policy  in  the  defendant's  company 
in  lieu  of  such  lapsed  policy.  The  result  of  s.uch  ap- 
plication and  agreement  was  the  execution  of  the  agree- 
ment and  note  above  mentioned.  This  agreement,  we 
think,  was  properly  considered  by  the  judge  at  the  cir- 
cuit as  constituting  an  agreement  binding  upon  the 
defendant  to  issue  to  said  Shaw  a  policy  in  the  defen- 
dant's company  upon  the  life  of  said  Shaw  for  the  same 
amount  specified  in  his  former  policy  in  the  said  Hahne- 
man Company.  Such  agreement  constituted,  in  its.lt. 
in  legal  effect,  we  think,  from  its  date,  a  policy  of  in- 
surance, or  imposed  a  legal  duty  and  obligation  to  exe- 
cute and  deliver  such  policy  in  proper  form,  bearing  the 
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date  of  such  agreement,  as  held  by  the  circuit  judge. 
It  had  no  necessary  connection  with  the  Hahneman 
policy. 

That  policy  had  expired,  and  was  at  an  end.  It  con- 
stituted, perhaps,  an  inducement  to  the  execution  of 
said  agreement  by  said  Marble,  but  not  a  consideration, 
in  any  sense,  for  the  execution  of  the  said  policy.  The 
policy  which  the  defendant,  by  this  contract,  was  to 
execute,  was  a  new  and  independent  contract  to  be 
given,  executed  and  delivered  in  consideration  of  the 
sum  of  $54.76,  which  was  the  premium  in  the  defen- 
dant's company  for  one  year;  and  in  payment  of  this 
$54.76  the  company,  by  its  said  agent,  took  and  received 
the  negotiable  promissory  note  of  the  plaintiffs  hus- 
band, payable  in  forty  days  after  date.  The  judge  at 
the  circuit  correctly  held  that  that  note  must  be  pre- 
sumed to  have  been  received  in  payment  of  the  pre- 
mium of  the  new  policy. 

It  was  executed  at  the  same  time  with  the  agreement 
for-  the  policy,  and  was  not  given  or  received  in  pay- 
ment of,  or  as  collateral  to,  a  pre-existing  debt.  It  was 
an  original  undertaking,  payable  in  forty  days,  with- 
out any  reference  to  the  time  when  the  policy  was  to  be 
delivered. 

Such  policy  was  by  the  terms  of  the  agreement  to  be 
delivered  "within  a  reasonable  time,"  which  the  proofs 
show  was  in  ten  days  or  thereabouts. 

The  defendant's  office  or  place  of  business  —  the 
home  office  —  was  in  Chicago,  and  the  proofs  show  that 
they  executed  and  sent  to  their  agent  in  this  state  a 
policy  in  conformity  with  said  agreement,  dated  De- 
cember 1st,  thereafter  —  four  days  after  the  date  of  said 
agreement. 

The  non-payment  of  this  note  at  maturity  does  not 
affect  the  validity  of  the  policy.  The  contracts  were 
independent  of  each  other.  The  defendant  had  an 
ample  remedy  at  law  upon  the  said  note,  and  it  appears 
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that  payment  upon  it  in  the  lifetime  of  Shaw  was  of- 
fered and  tendered  to  the  defendant's  agent,  having  the 
same  for  collection.  In  the  cases  where  it  has  been  held 
that  the  non-payment  of  a  note  given  for  a  premium 
upon  a  policy  of  insurance  forfeited  the  policy,  there 
was  an  express  agreement  in  the  policy  that  the  non- 
payment of  the  note  should  avoid  the  policy.  Such 
was  the  case  of  Baker  v.  The  Union  Mutual  Ins.  Co., 
(43  N.  Y.,  284;)  and  Wall  v.  Home  Ins.  Co.,  (36 
id., 157.)  ' 

No  such  stipulation  was  contained  in  the  agreement 
for  the  insurance  in  this  case. 

The  question  of  fact  in  the  case  was  properly  settled 
by  the  jury,  and  we  see  no  valid  exceptions  to  any  of 
the  rulings  of  the  court  in  other  respects. 

The  judgment  should  be  affirmed. 

Judgment  affirmed. 

[FOURTH  DEPARTMENT,  GENERAL  TERM  at  Syracuse,  January,  1876 
Mullin,  E.  D.  Smith  and  Gfilbert,  Justices.] 


LATHROP  and  another,  executors,  &c.,  respondents, 
vs.  THE  AMERICAN  BOARD  OF  FOREIGN  MISSIONS 
and  others,  appellants. 

Although  a  monomaniac  may  make  a  valid  will,  if  the  delusion  which  affecta 
the  general  soundness  of  his  mind  has  no  relation  to  the  subject  or  object  of 
the  will,  or  the  persons  who  would  otherwise  be  likely,  ordinarily,  to  be  tho 
recipients  of  his  bounty ;  or  where  the  provisions  of  the  will  are  entirely 
unconnected  with,  and  uninfluenced  by,  the  particular  delusions  ;  yet  where 
the  will  is  the  result  of  thnt  particular  delusion  which  has  seized  his  mind, 
and  controls  its  operations,  the  rule  is  otherwise. 

On  an  application  to  the  surrogate,  for  probate  of  a  will  executed  by  B.  in 
1867,  the  evidence  showed  that  in  1838  the  testator  waa  insane,  and  was, 
for  some  time,  confined  in  the  insane  asylum.  After  his  discharge,  and  in 
1844,  he  had  an  acute  attack  of  insanity.  From  that  time  down  to  the  time 
of  hia  death,  in  1870,  the  proofs  showed,  in  hia  acts  and  declarations,  nu- 
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nacrous  facts  clearly  indicative  of  an  unsound  and  diseased  mind.  He  was 
a  chronic  and  confirmed  monomaniac  in  respect  to  the  freemasons,  and  ex- 
pressed fears  of  the  loss  of  his  property  and  life  from  them.  Connected 
with  this  delusion  was  also  a  delusion  that  there  was  a  conspiracy  among 
his  friends  and  acquaintances,  to  rob  him  of  his  property.  He  said  ho 
could  not  have  anything  to  do  with  his  folks ;  that  they  were  all  masons,  or 
under  the  influence  of  masons ;  that  he  did  not  want  any  of  his  relations  to 
have  any  of  his  property,  because  they  were  masons.  Held  that  it  was 
quite  apparent  that  the  will  was  prepared,  dictated  and  executed  under  the 
influence  of  these  delusions  ;  and  that  in  this  view,  it  was  an  insane  will, 
and  the  testator  was  actually  non  compos  mentis,  when  it  was  made  and  exe- 
cuted, and  incapable  of  making  any  will. 

Held,  also,  that  a  decree  of  the  surrogate,  finding,  adjudging  and  declaring 
that  the  testator  was  not  of  sound  mind  and  memory,  at  the  time  of  execut- 
ing said  will,  and  refusing  to  admit  the  same  to  probate,  was  right,  and 
warranted  by  the  evidence. 

APPEAL  from  a  decree  of  the  surrogate  of  Wyo- 
ming county,  refusing  probate  to  the  will  of  John 
Barden,  deceased. 

O.  F.  Danforth,  for  the  appellants. 
H.  O.  ComstocJc,  for  the  respondents. 

By  the  Court,  E.  DARWIN  SMITH.  P.J.  It  appears 
by  the  decree  of  the  surrogate,  from  which  this  appeal 
was  brought,  that  the  instrument  purporting  to  be  the 
will  of  John  Barden,  deceased,  was  denied  probate  on 
the  ground  that  said  Barden  was  not  of  sound  mind  and 
memory,  at  the  time  of  executing  said  instrument.  No 
opinion  of  the  surrogate  appears  among  the  appel- 
lants' papers,  but  such  decision,  we  presume,  was  made 
as  a  question  of  fact  upon  the  mass  of  evidence  taken 
by  him  and  returned  upon  this  appeal.  Upon  a  careful 
examination  and  consideration  of  such  evidence,  we  are 
satisfied  that  such  decision  and  conclusion  of  the  surro- 
gate was  correct,  and  warranted  by  the  evidence. 

The  will  upon  its  face,  considered  in  the  light  of  the 
extrinsic  evidence,  was  an  unnatural  one.  It  ignores 
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entirely  all  the  instincts  and  ties  of  nature,  in  respect  to 
kith  and  kindred.  It  appears  that  the  testator,  at  the 
time  of  making  the  will,  had  living  two  brothers  and 
two  sisters,  and  quite  a  number  of  nephews,  nieces  and 
collateral  relations,  none  of  whom  are  mentioned  in 
his  will. 

The  evidence  shows  that  Barden  was  insane,  in  the 
year  1838,  and  for  some  time  was  confined  in  the  insane 
asylum  in  the  city  of  New  York. 

Soon  after  he  was  discharged  from  the  asylum,  he 
removed  to  the  state  of  Michigan,  where  he  remained 
nearly  twenty  years,  and  then  returned  to  this  state,  in 
1866,  and  remained  here  until  his  death,  in  1870.  A 
physician  who  was  called  to  see  him  in  Niles,  Michigan, 
in  the  spring  of  1844,  testified  that  he  found  him  labor- 
ing under  quite  an  acute  attack  of  insanity. 

From  that  time,  during  his  stay  in  Michigan  and  after 
his  return  to  this  state,  and  down  to  the  time  of  his 
death  in  1870,  the  proofs  show,  in  his  acts,  declarations 
and  conduct,  numerous  facts  clearly  indicative  of  an  un- 
sound and  disordered  mind. 

During  all  this  period,  I  should  think,  he  was  a 
chronic  and  confirmed  monomaniac  in  respect  to  the  free- 
masons, and  fears  in  respect  to  the  loss  of  his  property 
and  life  from  the  freemasons.  And  connected  with  a 
delusion  on  this  subject  was,  also,  a  delusion  that  there 
was  a  conspiracy  among  his  friends  and  acquaintances 
to  rob  him  of  his  property.  Dr.  Richardson  testified 
that  when  he  attended  him  in  1844  he  seemed  to  be 
laboring  under  the  idea  that  some  one  was  conspiring  to 
rob  him  of  his  property. 

A  monomaniac  may  undoubtedly  make  a  valid  will  if 
the  delusion  which  affects  the  general  soundness  of  his 
mind  has  no  relation  to  the  subject  or  object  of  the  will, 
or  the  persons  who  would  otherwise  be  likely,  ordina- 
rily, to  be  the  recipients  of  his  bounty ;  or  where,  as 
Judge  Gridley  states  the  rule  in  Stanton  v.  Wetherwax, 
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(16  Barb.,  263,)  "  the  provisions  of  the  will  are  entirely 
unconnected  with,  and  of  course  uninfluenced  by,  the 
particular  delusions."  But  where  there  is  good  rea- 
son to  believe  that  the  will  is  the  result  of  that  particu- 
lar delusion  which  has  seized  his  mind,  and  controls  its 
operations,  the  rule  is  otherwise.  (Ibid.)  « 

The  delusion  of  Barden  related  particularly  to  his 
property,  and  to  his  personal  relations.  After  his  re- 
turn to  this  state,  and  when  asked  by  an  old  friend  with 
whom  he  was  conversing  about  what  he  should  do, 
"  why  he  did  not  go  to  New  York  to  his  sister  and  make 
himself  and  her  happy,  too,"  he  replied :  "I  can't  have 
anything  to  do  with  my  folks.  They  are  all  masons,  or 
under  the  influence  of  masons,  and  I  don't  want  any- 
thing to  do  with  masons." 

To  the  same  friend,  in  1866,  (the  will  was  made  in 
March,  1867,)  who  again  suggested  to  him  to  go  to  New 
York  and  make  his  home  there  with  his  sister,  he  re- 
plied, "No;  the  men  are  masons,  and  the  women  are 
under  their  influence."  In  October  or  November,  1866, 
Barden  said  to  a  person  with  whom  he  was  then  board- 
ing, that  he  was  in  fear  all  the  time,  that  the  masons 
were  going  to  murder  him  ;  he  said  that  they  had  robbed 
him  once,  and  that  he  was  afraid  they  were  going  to 
murder  him.  This  he  repeated  a  number  of  times,  and 
said  he  never  should  give  Andrew  or  William  (his 
brothers)  any  of  his  property,  because  they  were  d — d 
masons,  and  they  had  as  lieve  they  (the  masons)  would 
murder  him  for  his  property,  as  not. 

He  said  to  another  witness,  in  December  of  the  same 
year,  that  he  did  not  want  any  of  his  relations  to  have 
any  of  his  property,  because  they  were  masons. 

Such  conversations  occurred  often,  with  a  number  of 
other  witnesses.  The  delusion  in  respect  to  the  masons 
and  their  purpose  to  kill  him  to  get  his  property,  or  to 
rob  him  of  his  property,  grew  more  and  more  marked, 
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confirmed  and  embittered,  and  he  constantly  connected 
his  relations,  particularly  his  brothers  and  their  sons, 
with  the  masons,  and  declared  that  the  women  were  un- 
der their  influence,  down  to  the  time  of  his  death. 

It  is  quite  apparent,  I  think,  that  his  will  was  pre- 
pared, dictated  and  executed  under  the  influence  of 
these  delusions,  and  that  in  this  view  it  was  an  insane 
will,  and  that  he  was  actually  non  compos  mentis  when 
it  was  made  and  executed,  and  incapable  of  making  any 
will.  He  was  not  of  sound  mind  and  memory  at  the 
time  of  executing  said  will,  as  found,  adjudged  and  de- 
clared in  the  decree  of  the  surrogate. 

It  is  such  a  case  as  is  described  by  Judge  DENIO,  in 
the  Seamen's  Friend  Society  v.  Hopper,  (33  N.  J".,  624,) 
as  follows :  "  If  a  person  persistently  believes  supposed 
facts  which  have  no  real  existence  except  in  his  per- 
verted imagination,  and  against  all  evidence  and  prob- 
ability, and  conducts  himself,  however  logically,  upon 
the  assumption  of  their  existence,  he  is,  so  far  as  they 
are  concerned,  under  a  morbid  delusion ;  and  delusion 
in  that  sense  is  insanity.  Such  a  person  is  essentially 
mad,  or  insane,  on  those  subjects,  though  on  other  sub- 
jects he  may  reason,  act  and  speak  like  a  sensible  man." 

In  the  same  case,  page  640,  Judge  BROWN  says,  that 
"  when  the  delusion  of  a  man,  under  such  circumstances, 
relates  to  the  persons  who  would  in  the  natural  course 
of  things  become  the  objects  of  the  testator's  care,  solici- 
tude and  bounty,  and  especially  upon  whom  the  law 
would  cast  the  inheritance  of  his  property,  the  instru- 
ment must  be  regarded  as  invalid  to  pass  the  estate,  be- 
cause it  does  not  express  the  will  of  a  testator  of  sound 
and  disposing  mind." 

The  same  view  is  taken  upon  the  subject  of  a  delu- 
sion of  testator,  by  Chief  Justice  COCKBUKN  in  a  very 
able  opinion  discussing  the  whole  subject  of  insan- 
ity, in  Banks  v.  Goodfellow,  (22  L.  T.  JR.,  813;  39 
L.  J.  R.,  237.) 
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In  accordance  with  these  views,  we  think  the  judg- 
ment and  decree  of  the  surrogate  should  be  affirmed. 

Decree  affirmed. 

[FOURTH  DEPARTMENT,  GENERAL  TERM  at  Buffalo,  Jane,  1876.     E.  D. 
Smith,  Gilbert  and  Merwin,  Justices.] 


THOMAS  BIRMINGHAM  vs.  THE  FARMEES'  JOINT  STOCK 
INSURANCE  COMPANY. 

A  policy  of  insurance  contained  a  provision  that,  in  case  of  loss  or  damage,  the 
insured  should  forthwith  give  notice  of  said  loss  to  the  company,  as  soon  as 
possible,  and,  within  twenty  days,  render  a  particular  account  of  such  loss, 
sworn  to,  <fcc.  The  answer  set  out  this  condition  of  the  policy,  and  averred 
that  the  plaintiff  failed  to  perform  such  condition.  Held,  that  this  was  a 
sufficient  specification  of  a  particular  breach  of,  or  failure  to  perform,  this 
condition,  to  meet  a  general  allegation  that  the  plaintiff  had  fulfilled  all  the 
conditions  of  the  policy,  and  to  put  such  fact  in  issue. 

The  proof  of  loss,  required  by  the  conditions  of  a  policy,  was  not  furnished 
within  the  time  therein  specified.  The  plaintiff  claimed  there  had  been  a 
waiver  of  the  proof.  The  evidence  of  such  waiver  consisted  of  a  letter  from 
the  defendant's  secretary,  in  which  he  acknowledged  the  receipt  of  notice  of 
the  fire  and  of  a  request  for  proof-blanks,  and  said:  "We  have  no  proof- 
blanks  at  hand.  It  will  probably  be  two  weeks  before  our  adjuster  can  reach 
this  case."  Held,  that  this  was  not  a  waiver  of  proofs  of  loss. 

One  of  the  conditions  of  a  policy  was,  that  "  no  act  or  omission  of  the  company, 
or  any  of  its  officers  or  agents,  shall  be  deemed,  construed  or  held  to  be  a 
waiver  of  a  full  and  strict  compliance  with  the  foregoing  provision  of  this 
section  [relating  to  notice  and  proof  of  loss]  ;  nor  of  any  extension  of  time  to 
the  assured  for  compliance,  except  it  be  a  waiver  or  extension  in  express  terms, 
and  in  writing,  signed  by  the 'president  or  secretary  of  the  company."  By 
another  section  of  the  conditions,  it  was  declared  that  the  policy  was  "  made 
and  accepted  upon  the  foregoing  terms,  conditions  and  restrictions,  and  that 
nothing  less  than  a  distinct  specified  agreement  in  writing,  signed  by  an 
officer  of  the  company,  shall  be  construed  as  a  waiver  thereof."  Held,  that 
the  above  mentioned  letter  of  the  defendant's  secretary  was  not  such  an  agree- 
ment as  was  specified  in  the  condition,  nor  was  it  so  intended. 

Held,  also,  that  these  conditions  were  binding  upon  the  assured,  and  precluded 
a  recovery  upon  the  policy,  in  a  case  where  it  was  not  claimed  or  pretended 
that  they  had  been  complied  with  by  serving  notice  and  proof  of  loss  within 
the  time  specified  therein,  and  there  was  no  proof  of  waiver. 
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MOTION  for  a  new  trial,  on  exceptions  to  an  order 
nonsuiting  the  plaintiff,  ordered  to  the  General 
Term,  to  be  there  heard  in  the  first  instance. 

The  action  was  on  a  policy  of  insurance  upon  the 
plaintiffs  dwelling  house  and  contents.  Loss  $566.95. 
It  was  tried  at  the  Steuben  circuit,  in  November,  1874, 
before  the  Hon.  C.  C.  DWIGHT,  circuit  judge.  The  plain- 
tiff was  nonsuited  at  the  trial.  The  questions  upon 
which  the  nonsuit  was  granted  sufficiently  appear  in 
the  opinion. 

Hacker  &  Stevens,  for  the  plaintiff. 
Pratt  &  Brown,  for  the  defendant. 

By  the  Court,  E.  DABWIN  SMITH,  J.  The  policy 
upon  which  this  action  is  brought  contains  a  provision 
that  in  case  of  loss  or  damage  by  fire,  the  person  sus- 
taining such  loss  shall  forthwith  give  notice  of  said  loss 
to  the  company,  as  soon  as  possible,  and  within  twenty 
days  render  a  particular  account  of  such  loss,  sworn  to 
by  them,  stating  the  cash  value  of  each  article  destroyed, 
and  the  amount  of  damage  to  each  damaged  article. 

The  answer  of  the  defendant  sets  out  this  condition  of 
the  policy,  and  avers  that  the  plaintiff  failed  to  perform 
such  condition. 

This  was  a  sufficient  specification  of  a  particular 
breach  of,  or  failure  to  perform,  this  condition  of  the 
policy,  to  meet  a  general  allegation  that  the  plaintiff  had 
fulfilled  all  the  conditions  of  said  policy,  and  to  put. 
such  fact  in  issue.  It  is  not  pretended,  and  was  not 
claimed  at  the  trial,  that  the  plaintiff  had  in  fact  com- 
plied with  or  fulfilled  this  condition  of  the  policy.  The 
fire  occurred  on  the  15th  day  of  June,  1873.  Notice  of 
such  fire  was  given  the  24th  of  the  same  month,  and  the 
proof  of  loss  appears  to  have  been  verified  on  the  23d  of 
July,  thereafter,  and  to  have  been  sent  by  mail  to  the 
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defendant  on  the  28th  and  actually  received  by  the  de- 
fendant«m  the  30th  day  of  the  same  month,  and  to  have 
been  on  the  same  day  rejected  by  the  said  company  and 
returned  to  the  plaintiffs  attorneys,  for  the  reason  that 
they  were  not  received  within  the  time  required  by  the 
condition  of  said  policy. 

The  plaintiff  was  allowed,  at  the  trial,  to  give  proof 
tending  to  show  that  the  defendant  had  waived  the  de- 
livery of  said  proofs  of  loss  within  the  twenty  days 
specified  in  the  condition  of  said  policy  ;  but  he  entirely 
failed,  I  think,  to  make  satisfactory  proof  of  such 
waiver,  as  required  by  the  terms  of  the  policy.  The 
chief  proof  consisted  in  thB  letter  of  the  secretary  of  the 
defendant's  company,  dated  June  28th,  in  which  he  ac- 
knowledged the  receipt  of  the  notice  of  the  fire,  and  of 
a  request  for  proof -blanks,  and  wrote  as  follows  :  "We 
have  no  proof-blanks  at  hand.  It  will  probably  be  two 
weeks  before  our  adjuster  can  reach  this  case." 

This  was  no  waiver  of  the  service  of  proofs  of  loss.  It 
did  not  dispense  with  them,  and  merely  suggested  that  the 
agent  or  officer  who  looked  into  cases  of  fire  and  adjusted 
terms,  could  not  probably  reach  said  case,  in  due  order 
of  business,  within  two  weeks.  It  was,  I  should  think, 
rather  a  suggestion  to  the  plaintiff  to  get  such  proofs  in 
within  that  time.  It  was  no  part  of  the  duty  of  the  de- 
fendant's company  to  furnish  blanks  for  proofs  of  loss  ; 
and  there  is  no  evidence  showing,  or  tending  to  show, 
that  it  was  customary  for  said  company  to  do  so ;  or 
that  they  ever  kept  blanks  for  such  purpose. 

But  this  letter  and  the  proofs,  besides,  do  not  make 
out  a  case  of  waiver,  within  the  terms  of  the  condition 
annexed  to  said  policy  as  to  the  service  of  proof  of  loss, 
above  referred  to. 

One  clause  of  said  section  or  condition,  numbered 
section  8,  is  as  follows:  "N"o  act  or  omission  of  the 
company,  or  any  of  its  officers  or  agents,  shall  be  deemed, 
construed  or  held  to  be  a  waiver  of  a  full  and  strict  com- 
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pliance  with  the  foregoing  provision  of  this  8th  section  ; 
nor  of  any  extension  of  time  to  the  assured  for  com- 
pliance, except  it  be  a  waiver  or  extension  in  express 
terms  and  in  writing,  signed  by  the  president  or  secre- 
tary of  the  company." 

Section  11  of  the  said  conditions  annexed  to  the 
policy  further  declares  that  "said  policy  is  made  and 
accepted  upon  the  foregoing  terms,  conditions  and  re- 
strictions, and  that  nothing  less  than  a  distinct  specified 
agreement  in  writing,  signed  by  an  officer  of  the  com- 
pany, shall  be  construed  as  a  waiver  thereof."  The 
letter  of  the  defendant's  secretary,  above  referred  to,  is 
no  such  agreement,  and  was  not  so  intended. 

These  provisions  in  the  conditions  annexed  to  the 
policies  issued  by  the  defendant's  company,  have  been 
inserted  therein  since  the  decision  of  the  case  of  Owen  v. 
This  Defendant,  (57  Barb.,  518,)  which  was  before  this 
court  some  years  since,  at  General  Term  in  the  Seventh 
District,  where  I  had  occasion  to  discuss  this  question  of 
waiver  and  other  questions.  These  conditions  are  clearly 
binding  on  the  plaintiff,  and  preclude  a  recovery  in  this 
aefion,  upon  the  evidence  given  at  the  circuit. 

Thi>  nonsuit  was  clearly  right,  and  the  motion  for  a 
new  i-.al  should  be  denied. 

Motion  denied. 

[FOURTH  DEPARTMENT,  GENERAL  TERM  at  Buffalo,  Jane,  1876.  Afuttin, 
E.  D.  Smith  and  Talcott,  Justices.] 
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GEORGE  MECHL  vs.  DANIEL  SCHWIECKART,  Jun.,  and 
HENRY  BAUER. 

Where  a  plaintiff  brings  an  action,  in  this  court,  claiming  damages  in  the  sum 
of  $150,  and  recovers  less  than  $50,  the  action  being  one  of  which  a  justice's 
court  would  have  jurisdiction,  but  for  the  excessive  claim  of  damages,  he  i« 
bound  to  pay  costs  to  the  defendant. 

In  an  action  of  trespass  for  entering  upon  premises  owned  by  a  church,  called 
St.  Peter's  church,  and  cutting  down,  prostrating  and  destroying  a  shed 
thereon,  in  the  use  and  occupation  of,  and  belonging  to,  the  plaintiff,  the 
answer  denied  that  the  shed  was  in  the  use  and  possession  of  the  plaintiff,  or 
that  the  defendants  injured  or  destroyed  it.  For  a  second  answer,  the  defen- 
dants averred  that  they  were  trustees  of  said  St.  Peter's  church :  that  the 
parties  and  other  persons  attending  said  church,  having  changed  their  place 
of  worship  to  another  edifice  near  by,  known  as  St.  James'  church,  author- 
ized and  directed  the  defendants  to  remove  said  shed,  with  others,  to  the 
premises  of  the  latter  church ;  and  that  under  and  in  pursuance  of  such 
license,  the  defendants  removed  the  shed  to  such  premises,  and  there  put  it 
up,  for  the  plaintiff's  use.  Held  that  these  answers  did  not  deny  the  plain- 
tiff's title  to  the  shed,  or  set  up  title  in  the  defendants.  And  that  no  question 
of  title  to  real  property  arose,  upon  the  pleadings,  or  was  put  in  issue,  within 
the  intent  of  section  304  of  the  Code. 

A  olaim  of  license  does  not  necessarily  involve  an  assertion  of  title,  or  raise  an 
issue  of  title  to  the  land  to  which  it  relates. 

When  the  license  is  alleged  to  have  been  given  by  the  plaintiff  himself,  this 
excludes  the  idea  of  an  assertion  of  title  in  any  one  else,  or  any  purpose  to 
question  or  controvert  the  plaintiff's  title,  or  put  it  in  issue. 

APPEAL  from  an  order  made  at  Special  Term,  deny- 
ing costs  to  the  plaintiff  and  giving  costs  to  the 
defendant. 

The  questions  decided,  and  the  facts  upon  which  they 
depend,  sufficiently  appear  in  the  opinion. 

W.  If.  Green,  for  the  appellant. 
E.  L.  Parker,  for  the  respondents. 

By  the  Court,  E.  DARWIN  SMITH,  J.  So  far  as  the 
question  of  costs  depended  upon  the  amount  of  dam- 
ages in  the  plaintiff's  complaint,  it  is  well  settled  that 
such  claim  cannot  be  sustained. 

The  action  was  one  of  which  a  justice's  court  would 
have  jurisdiction,  if  the  plaintiff  had  not  claimed  dam- 
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ages  exceeding  the  jurisdiction  of  the  justice.  A  plain- 
tiff who  brings  such  an  action  in  this  court  and  recovers 
less  than  $50  damages  is  clearly  bound  to  pay  the  costs  to 
the  defendant.  (Seaman  v.  Glegner,  3  Hun,  119.  New 
v.  Anthony,  4  id.,  52.  Powers  v.  Green,  6  id.,  234, 
affirmed  in  Court  of  Appeals,  Albany  Law  Journal, 
vol.  14,  p.  12.) 

No  certificate  of  the  circuit  judge  having  been  pro- 
cured or  produced,  showing  that  the  claim  of  title  to 
real  property  came  in  question  at  the  trial,  the  plaintiff's 
claim  to  costs  depends  upon,  and  is  limited  to,  the  sin- 
gle question  whether  such  claim  arises,  on  the  plead- 
ings, under  section  304  of  the  Code. 

The  action,  as  stated  in  the  complaint,  is  trespass  for 
entering,  by  the  defendants,  upon  the  premises  owned 
by  a  church,  called  St.  Peter's  church,  in  the  town  of 
Eden,  Erie  county,  and  cutting  down,  prostrating  and 
destroying  a  shed,  No.  1,  situated  thereon,  in  the  use 
and  occupation  of  the  plaintiff,  and  belonging  to  him, 
of  the  value  of  $150. 

The  answer  denies  that  the  said  shed  mentioned  in  the 
complaint  was  in  the  use  and  possession  of  the  plaintiff, 
and  denies  that  the  defendants  injured  or  destroyed 
said  shed ;  and  for  a  second  answer,  the  defendants 
averred  that  they,  with  another  person  named,  were 
trustees  of  said  St.  Peter's  church,  and  that  prior  to  the 
alleged  trespass  the  parties  to  this  action,  and  others 
who  attended  public  worship  at  St.  Peter's  church, 
changed  their  place  of  worship  to  another  church  edifice 
near  by,  known  as  St.  Jacob's  church,  and  authorized 
and  directed  the  defendants  to  remove  said  shed,  with 
others,  to  the  St.  Jacob's  church  property;  and  that 
under  and  in  pursuance  of  such  licence  from  the  plain- 
tiff and  other  owners  of  said  sheds,  the  defendants 
removed  the  same  to  said  St.  Jacob's  church  property, 
and  there  put  up  said  shed,  for  the  use  of  the  plaintiff  if 
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he  desired  it;  and  these  are  the  same  acts  of  which  the 
plaintiff  complains. 

These  answers  do  not  deny  the  plaintiff's  title  to  said 
shed,  or  set  up  title  in  the  defendants.  The  first  answer 
denies  simply  his  possession  of  said  shed,  and  the  second 
answer  impliedly  admits  the  ownership  of  the  shed,  and 
sets  up  a  license  from  him  to  remove  this  shed  to  the 
St.  Jacob's  church  grounds,  for  his  use. 

The  defendants  simply  assert  that  they  removed  this- 
shed,  with  others  standing  on  the  grounds  of  St.  Peter's 
church,  to  the  grounds  of  St.  Jacob's  church,  by  the 
license  of  the  trustees  of  St.  Peter's  church,  and  of  the 
plaintiff  and  other  worshippers  at  said  church.  No 
issue  of  title  is  necessarily  raised  by  these  answers.  The 
claim  of  license  does  not  necessarily  involve  an  assertion 
of  title,  or  raise  an  issue  of  title  to  the  land  to  which 
it  relates.  (Rattibone  v.  McConnell,  21  N.  Y.,  466.) 

If  the  validity  of  a  license  from  other  persons  than 
the  plaintiff  was  questioned  at  the  trial  and  there  tried, 
an  issue  of  title  or  the  right  to  give  such  license  might 
arise,  which  would  present  a  case  where  a  claim  of  title 
arose  and  came  in  question  on  the  trial.  In  such  case, 
upon  the  certificate  of  the  judge  stating  such  fact,  the 
plaintiff  would  be  entitled  to  costs.  But  here  the  license 
is  alleged  to  have  been  given  by  the  plaintiff  himself, 
and  this  excludes  the  idea  of  an  assertion  of  title  in 
any  one  else,  or  any  purpose  to  question  or  controvert 
his  title  or  put  it  in  issue. 

We  do  not  think  that  any  question  of  title  to  real 
property  arises  upon  the  pleadings,  or  was  put  in  issue, 
within  the  intent  of  section  304  of  the  Code. 

The  decision  of  the  Special  Term  was  therefore  correct, 
and  should  be  affirmed,  with  $10  costs  and  disburse- 
ments. 

Order  affirmed. 

[FOURTH  DEPARTMENT,  GENERAL  TERM  at  Buffalo,  October,  1876. 
Jfullin,  E.  Darwin  Smith  and  Talcott,  Justices.] 
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ACCOMPLICE. 
See  CRIMINAL  LAW,  3,  4,  5,  6,  9,  10,  11. 

ACCORD  AND   SATISFACTION. 

1.  An  answer  alleged  that  the  plaintiff, 
for  a  good  and  valuable  considera- 
tion, and  upon  a  full  settlement  con- 
cluded between  it  and  S.,  relinquished 
and  discharged  any  and  all  claims  in 
regard  to  certain    property,  either 
against  the  defendant  or  any  other 
person.     Held,  that  the  defence  thus 
set  up  was  by  way  of  accord  and  sat- 
isfaction ;  and  if  the  agreement  was 
made  as  stated,  it  would  be  binding 
upon   the  plaintiff    as   a    contrail ; 
whether    in    writing    or  otherwise. 
Pacific  Mail  Steamship  Co.  v.  Irwin, 

277 

2.  A  written  release  is  not  necessary  to 
create  an  accord  and  satisfaction,  or 
a  full  settlement  and  discharge.      ib 

8.  An  agreement  to  receive  a  sum  less 
than  an  admitted  debt,  and  the  re- 
ceiving of  such  sum,  is  not  a  good 
accord  and  satisfaction.  Brooks  v. 
Moore,  393 

4.  But  if  there  is  a  bona  fide  dispute 
as  to  the  sum  actually  due,  or  a 
bona  fide  doubt  or  controversy  as  to 
•whether  anything  is  due,  then  an 
accord  and  satisfaction,  or,  more 
properly  speaking,  a  compromise, 
may  be  estaMir-hed  and  la-Id  bind- 
ing, although  there  is  a  payment  of 
a  sum  less  than  was  claimed  by  the 
creditor,  or  even  a  sum  less  than,  by 


an    actual    computation,    might  be 
found  due  to  the  creditor.  ib 

See  BOND,  1. 

PROMISSORY  NOTES,  8. 


ACKNOWLEDGMENT. 

Of  a  debt. — See  LIMITATIONS,  STAT- 
UTE OF. 


ACQUIRING  LAND  OR  WATER. 

Proceedings  for,  by  Corporations. 

1.  The  defendant  was,  by  its  charter, 
authorized  and  empowered,  "  for  the 

purpose  ut'  supplying  the  city  of 
a  with  pure  and  wholesome 
water,"  to  purchase,  take  and  hold 
any  real  estate,  and  to  enter  upon 
any  lands  necessary  for  that  pur- 
pose, and  to  take  the  water  from 
any  springs,  [Kinds,  streams,  iVc., 
and  divert,  aial  convey  the  same  to 
that  city;  and  to  lay  and  construct 
any  pipes,  conduits,  reservoirs,  &c., 
proper  for  said  purpo.-r.  upon  any 
of  such  lands,  after  having  caused  a 
survey  and  map  of  the  lands  to  be 
made  and  tiled.  And  in  rase  of 
failure  to  anTee  with  the  owners  of 
lands  or  water,  for  the  purchase 
thereof,  provision  was  made  for  the 
appointment  of  eommi--ioners  to  as- 
certain and  determine  the  compen- 
sation. The  company  made  and 
tiled  a  map,  and,  in  IM'.t.  took  pro- 
.inirs  for  the  acquisition  of  so 
much  water  as  would  flow  through 
an  aperture  t  \\cl\e  inche.-  in  tli.. 
ter.  stating  that  so  much  wate- 
nccer--ar\  ;  and  acquired  it,  having 
paid  the  dama_ 

Subsequently  il  became  necessary  for 

the   company  to  obtain  an  iner 
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quantity  of  water  1o  .supply  the  citv, 
and  that  it  should  ha\e  tin-  right  to 
take  additional  water  for  that  pur- 
pose. //,/,/,  1.  That,  in  the  a' 
of  any  words  in  the  defendant's 
charter  limiting  its  ri^ht  to  purchase 
or  acquire  land-  or  \\.Mer,  to  one  in- 
Btailee,  or  to  one  set  of  proceedings, 

or  limit  ine;  the  extent  of  its  acquisi- 
tiun,  other  than  to  the  purposes  cou- 
teinplateil  in  the  eliarter,  the  power 
to  acquire  lands  and  water  for  those 
purposes  \\;ts  not  spent,  nor  the 
Statute  exhausted,  by  one  exerci-e 
tliereof.  2.  That  the  charter  did 
not  provide  for  one,  only,  hut  for 
successive,  purchases,  and  successive 
acq>i'xii'i'n/x.  :>.  That  the  olijeet  or 
purpose  to  he  attained  by  means  of 
the  incorporation  was  continuous; 
and  the  rig-lit  to  acquire  lands  by  the 
right  of  eminent  domain  was  de- 
signed to  be  compulsory,  to  enable 
the  company  to  accomplish  the  full 
purpose  of  its  incorporation.  4.  That 
there  was  no  limit  as  to  the  time,  or 
number  of  times,  when  the  power 
could  be  exercised,  if  exercised  for 
the  purpose  of  effectuating  the  ob- 
ject of  the  defendant'.-  incorporation. 
6.  That  the  company  did  not,  by  its 
proceedings,  in  1849,  to  acquire  so 
much  water  as  would  flow  through 
U)  Orifice  twelve  inches  in  dian 
exhaust  the  right  to  acquire  addi- 
tional water;  provided  it,  had  need 
thereof  "  for  the  purpose  of  supply- 
ing the  city  of  Utica  with  pure  and 
wholi-some  water."  Johnson  V.  Utica 
Water  Works  Company,  415 

2.  Where  it  satisfactorily  appears, 
upon  an  application  by  a  railroad 
company  for  leave  to  acquire  addi- 
tional lands,  1.  That  the  parties 
have  not  been  able  to  agree  upon 
the  price  of  the  land  sought ;  and 
2.  That  the  lands  are  required  by 
the  company  for  the  purposes  of  its 
incorporation,  and  to  enable  it  to 
suitably  build  embankments,  and 
pnnide  suitable  drainage,  and  to 
keep  its  road  in  proper  condition  to 
accomplish  the  purposes  of  its  in- 
corporation, effect  should  be  given 
to  the  general  railroad  act  of  Is.".", 
and  the  amendment  of  1869,  rela- 
tive to  the  acquisition  of  additional 
lands  by  railroad  companies,  when 
necessary  ;  and  the  petitioner  be  al- 
lowed to  take  an  order  appointing 
commissioners  of  appraisal.  Matter 


of  the  application  of  AeNau  York  Cen. 
ttv.  A',  li,  Company  to  acquire  land,  426 

;>.  Section  2S  of  the  general  railroad 
act  of  1  >,")H,  authorizing  companies 
formed  under  that  act  to  lay  out 
their  roads  "not,  exceeding  six  rods 
in  width,"  relates  to  the  lirst  la\ing 
out,  and  the  tirst  construction,  of  a 
railroad  ;  and  must  be  read  in  con- 
nection with  §  21  of  the  same  act, 
\\ilhthe  amendment  of  IM'.'.I  (chap. 
.  )  added  thereto;  which  amend- 
ment permits  lands  to  be  subse- 
quently taken  by  a  company,  in 
addition  to  what  i  inally 

entitled  to  acquire,  when  laying  out 
its  road,  if  such  additional  lands 
shall  be  required  for  the  purposes  of 
the  incorporation.  ib 

4.  It  cannot  be  said  that   the   "  pur- 
poses  of  its    incorporation"  are  ac- 
complished   when    a    road    is    con- 
structed, and  in  operation,  with  two 
tracks.     The   company  is  bound,  by 
express    enactment,     to    furnish    to 
passengers  and  freighters  the  means 
of  transferring  passengers  and  freight 
in  accordance  with  the  statutory  re- 
quirement, ib 

5.  This  duty  has  been  cast  upon  the 
company,  and   to  accomplish  it,  the 
road  must  keep  up  with  the  grow- 
ing demands  for  further  facilities,  ib 

6.  The  statute  authorizes  a  road,  com- 
ing within  its  terms,  to  acquire  such 
lands  as  are  necessary   to  its  oper- 
ation,   though    when    acquired    and 
added  to  those  already  owned,  the 
road  would  be  more  than  six  rods  in 
width.  ib 

7.  The  act  must  be  so  construed  as  to 
give  effect  to  its  provisions,  and  so 
as  not   to   defeat   the  object  of  the 
legislature.  ib 

8.  Where,  upon  an   application   by  a 

corporation,  under  the,  general  rail- 
road act,  to  acquire  land  for  its 
purposes,  a  petition,  full  and  com- 
plete in  its  statements,  and  contain- 
ing all  the  requisite  averments,  is 
presented  by  the  applicants,  the 
fact  that  owners  appear  and  show 
cause,  denying  some  of  the  allega- 
tions in  the  petition,  and  objecting 
to  the  legality  of  the  proceedings, 
does  not  create  issues  which  render 
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it  obligatory  upou  the  petition1 
prove  the  facts  alleged  in  the  peti- 
tion.      Mntt'-r  of  the  petition   of  the 
J.\KUU    YOI'K   J-ii'id'je  (Juinjiuntj,   to   ac- 
'.  &c., 

9.  The  fifteenth  section  of  that  act  put- 
upon  the  owner  of  the  land  the  Imr- 
deu  of  proving,  and  by  legal  evi- 
dence, that  the  facts  alleged  in  the 
petition  are  not  true.  An  allidavit 
or  answer  is  not  sullideut  for  that 
purpose.  Hi 

ID.   If,  on  the  day  of  showing  cause, 

no  testimony  is  given  or  oi. 
showing  the  facts  set  forth  in  the  pe- 
tition to  be  untrue,  an  order  may 
properly  he  made,  appointing  com- 
mi-.sion.-m  of  appraisal,  without,  fur- 
ther proof  of  them  than  that  pre- 
sented by  the  petition.  ib 

11.  Under  the  provisioas  of  the  act  in- 
corporating  the  Mew   York  Bridge 
Company  (fjno9of'lf&1,chap. 

it  is  not  necc.-.sary  lor  such  company 
to  serve  notice.?  upon  the  actual  oc- 
cupants of  laud  over  or  upon  which 
the  bridge  id  to  extend  or  rest,  in 
accordance  with  the  provisions  of 
section  twenty-two  of  the  general 
railroad  act;  and  the  omission  to 
give  such  notices  is  not  a  jurisdic- 
tional  defect.  V> 

12.  Section  twenty- six  of  the  general 

railroad  act,  which  provides  that  if 
any  title  or  interest  in  real  • 

aired  by  any  company  shall  be 
led  in  any  trustee  not  authorized 
to  sell,  release  <>r  convey,  or  in  any 
infant,  idiot  or  person  of  unsound 
mind,  the  Supreme  Court  shai, 
power  to  authorize  such  tru.-i 
tlie.  general  guardian  or  committee, 
to  sell  and  convey  the  same,  wa- 
-Igned  to  enable  the  trustee,  guar- 
dian or  committee  to  move  in  order 
to  acquire  the  power  to  contract  or 
agree  for  the  sale  of  the  land  ;  and 
is  not  compulsory  upon  the  railroad 
company.  il> 

18.  By   statutes  passed  in    1867   and 

IbtJ'J  the  bridge  across  the  Ka-t 
river,  between  JScw  York  and  llrook- 
lyn,  was  required  to  be  completed  un 
or  befi ire  the  tir-l  day  «>i' -lime,  ls-71. 
On  the  tilth  day  of  Jane,  1^7-1,  four 
days  alter  I  he  expiration  of  the  limit, 
the  legislature  pas>ed  an  act  provid- 


ing for  the  completion  of  the  bridge, 

and   authorizing  the  cities   of  Mew 

:    and    Brooklyn,  bv  the   is-ilf  of 

pay    iiion..-_v  -,,   during 
year.-,    1S71    and    I87i 
object.      ll>-lil,  that  i  only 

a   K-gi-laliv  e  waiver  iif  tin-  lim.' 
viou-ly  declared,  bi;' 
the  time   during    which    the   bridge 
hi:  lini 


14.  The  prov  i-i'  . 

of  said  act  iif  .lime.    ,  .ring 

that  when  the  cities    ab> 

•   tlie 
third  Beotion,  and  when  UK-  o. 

of  1  uf  the   private   stock 

of  tin-  iiriiln't;  company  .-iion! 
cept  the  ]>rovi-ions  of  the  second 
and  thenceforth  the 
board  of  directors  of  the  company 
should  consi-!.  uf  tvii-nU  iin-iii 
to  be  appointed,  eight  by  tin-  mayor 
and  comptroller  of  each  of  said  cities, 
tkc.,  is  not  a  rond'uion  precedent 
controlling  the  etiect  of  the  act  as 
a  legislative  waiver  of  the  limit,  or 
extension  of  the  time  of  perform- 
ance. Such  waiver  was  absolute 
and  unconditional.  ib 

See  ESTOPPEL,  1.  2. 
STREETS. 


ACTION. 

1.  One  h-tting  a  horse  to  another,  to 
be  used,  for  hire,  is  bound  to  inform 
the  hirer  of  the  vicious  propeii-iiies 
of  the  animal,  if  any  ;  otherwise  he 
will  be  liable  for  any  damages  which 
may  happen  to  the  hirer  iu  C 
quencei/fa  viciou-  act  of  the  i; 

v.  1'  113 


•J.    Where    the    a^-'iit    of    the    owner 
,i'icd  that  at  the  time  of  the  hiring 
he  M'avr  the   hi 

tin-   bone's   pn.pen-ity   to  kick,  and 
duly  cautioned  him  on  t: 
whfch  the    hirer,   in    his 

..llltely  denied  :  h-  II  that  lie 
in--  of  notice  vva-  a  question  o! 
to  be  disposed  of  hy  the  jury.  i* 

3.  Money  borrowed  upon  then-edit  of 
i-onnlv  bonds  v\hich  tin-  county  wad 
authorised  by  statute  to  is.-ue  and  is 
,lly  liable  to  pay,  bei-i'ino  the 
property  of  the  county  the  moment 
it  reaches  the  hands  of  the  county 
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treasurer,  or  is  deposited  and  placed 
to  his  credit  as  such  treasurer,  in 
bank.  l'i»]>l'\.  Iiii/i'rxo/f,  -17- 

4.  The  chamberlain  of  the  city  of  Ne\\ 
York  licinic,  *s  <i//i<'i<>,  trea-urer  of 
tin'  counly  of  .New  York,  the  re- 
ceipt of  money  by  him,  as  such 
treasurer,  is  a  receipt  of  it  by  the 
county.  ib 

6.  And  where  moneys  so  placed  in 
the  county  treasury  are,  in  pursu- 
ance of  a  corrupt,  fraudulent  and 
unlawful  combination  and  conspir- 
acy to  that  end,  by  individuals. 
drawn  out  of  the  treasury,  and  fraud- 
ulently divided  between  such  person- 
and  others,  an  action  will  lie  against 
such  persons,  to  recover  the  moneys 
back,  and  damages  for  the  fraud  per- 
petrated upon  the  county.  ib 

6.  In   such   a   case,  the   county,  being 
the   owner   of  the    property  fraud- 
ulently obtained,  is  the  "  real  party 
in  interest,"  and  the  proper   party 
to  bring  the  action.  ib 

7.  The  people  of  the  state,  by  their  At- 
torney-General, cannot  maintain  an 
action   against    the   confederates  to 
recover  back  the  moneys  so  fraud- 
ulently taken  and  converted,  or  to 
recover  damages  for  the  fraudulent 
conspiracy  and  conversion.  ib 

8.  No    complete    determination  of  the 
controversy  in  respect  to  such  mon- 
eys, or  damages,  can  be  had,  to  which 
the  county  is  not  a  party.  ib 

9.  An  action  cannot  be  maintained  by 
a  married    woman  against  a   defen- 
dant for  having,  by  his  wrongful  act  3, 
advice  and  persuasion,  induced  her 
husband    to    abandon    and    become 
separate    from  her,  whereby    she  is 
deprived    of    his    society,   support, 
maintenance  and  help.       i'tut  -I/-/*. <//< 
v.  Ayers,  544 

10.  At  common  law,  a  wife  could  no) 
maintain  such  an  action.    And  where 
the  lac;-  teH  forth   in   the  complaint 
do  not  bring  the  case  within  either 

of    llie  cla-.-e.-,    enumerated     in    <     114 

of  the  Code,  *nd  £  7  of  the  act  of 
1862,  ^chap.  172.)  the  provisions  of 

those  statutes  cannot  be  held  ;•, 
her  any  right  to  maintain  an  action 


for  the  matters  alleged  in  such  com- 
plaint, ib 

11.  The  common  law  rule  still  remains 
in  force,  except  as  it  has  been 
changed  by  §  114  of  the  Code  and 
the  act,  of  1SG2;  and  if  the  wife  is 
interested  in  a  cause  of  action  not 
provided  for  by  those  acts,  she 
must  join  her  husband  as  a  party.  ib 

Cause  of. — See  COMTLAINT. 

\\7tnt  actions  are  referable. — See  REFER- 
ENCE, 3,  4,  5. 

Motion  to  revive  and  continue. — See  RE- 
vivoa  AND  CONTINUANCE,  &c. 

By  United  States. — See  UNITED  STATES. 

See  CERTIFICATE  OF  DEPOSIT. 
MARRIED  WOMKN. 
NEW  YORK  (Cixv  OF,)  1. 
PROMISSORY  NOTES,  10,  11,  12. 


ADMISSIONS. 

1.  In  an   action   of  ejectment,   admis- 
sions or  statements  made  by  parties 
in  possession,  were  received,  with  a 
view  to  explain  or  characterize  their 
possession.      Held,    no   error.     Bar- 
tholomew \.  Lyon,  86 

2.  Since  the  Code,  parol  promises  and 
admissions  are  insufficient  to  arrest 
the  statute  of  limitations.      Fletcher 
v.  Unlike,  364 


See  EVIDENCE,  4,  6. 
PRACTICE,  12. 


AFFIDAVIT. 
See  ATTACHMENT,  9,  10,  11,  12. 

AGREEMENT. 

1.    Conxi'l'-riitimi. 

1.  To  create  a  consideration  sufficient 

-uppor!  an  obligation  for  the  r-ecii- 
rityor  payment  of  money,  nothing 
further  is  required  by  either  law  or 
equity  than  benefit  to  tin-  party  ob- 
ligated, or  harm  to  the  person  de- 
MLMicd  to  receive  it.  Haden  v.  Bad- 
densick,  188 
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2.  S.  having  agreed  to  furnish  B.  with 
materials  and  labor  for  erecting 
buildings  upon  lots  owned  by  B..  the 
plaintiffs  sold  to  S.  sashes,  door-, 
and  blinds  for  such  buildings,  of  the 
value  of  $8,000,  for  which  sum  he 
filed  a  lion  upon  the  huildinn's  and 
lots.  For  the  purpose  of  removing 
such  lieu  from  his  property,  1'.. 
cuteda  bond  and  morl^-a^v  to  S.,  to 
secure  the  payment  of  ss.ooo  and 
interest ;  whereupon  the  plaintiffs 
discharged  the  lien,  and  the  bond  and 
mortgage  were  a^i^-ned  to  them. 
When  the  bond  and  mort;;-ai;-e  were 
given,  there  was,  by  the  terms  of 
the  contract,  nothing  due  to  S.  from 
B.  In  an  action  to  foreclose  the 
mortgage ;  field,  that  want  of  con- 
sideration could  not  be  set  up  as  a 
defence.  That  it  was  beneficial  to 
the  mortgagor  and  owner  of  the 
property  to  have  the  lien  upon  it 
discharged  ;  and  that  after  receiving 
the  stipulated  benefit,  and  giving 
the  bond  and  mortgage  for  it,  he 
could  not  be  exonerated  from  the 
obligation  to  pay  what  he  expressly 
covenanted  for  as  its  price.  ib 

8.  Held,  also,  that  if  S.,  the  contractor, 
failed  to  perform  his  agreement,  the 
remedy  against  him  was  confined 
to  an  equivalent  by  way  of  damages, 
not  by  resisting  the  enforcement  of 
the  security.  ib 

2.  Construction  and  effect. 
4.  The  plaintiff  agreed  to  deliver  to  the 
defendant,  at  C.,  200,000  hoops,  at 
$3.60  per  M.  The  hoops  were  to  be 
well  rived  ash  hoops,  and  of  speci- 
fied dimensions.  Payments  were  to 
be  made  from  time  to  time,  as  a 
certain  number  should  be  delivered. 
The  plaint  ill'  deli  veivt  1  :iu:;,  1 1  ID  hoops 
to  the  defendant,  at  C.,  in  bundles 
claimed  to  contain  I<ID  hoops,  each. 
After  some  :;D,DI.IU  of  the-  hoops  had 
been  delivered,  it  was  mutually 
agreed  that  the  hoops  should  be  in- 
spected; but  no  time  or  place,  or 
person,  when,  where  and  by  whom 
such  infection  should  be  made  \\a- 
agreed  upon.  The  defendant  sold 
the  hoop-  BO  bought  of  the  plain- 
till'  to  a  salt  company,  and  shipped 
those  deli\ered,  by  canal,  to  S.  At 
that  place,  an  ai;vnt  of  the  >all 
company  inspected  >o:ne  fifty  bun- 
dles and  found  them  short  in  num- 


ber, and  defective  in  quality,  so  that 
there  were  but  fifty-eight  merchant- 
able hoops  in  a  bundle.  The  defen- 
dant then  offered  to  p-turn  raid 
hoops  to  the  plaint  ill',  at  S..  provided 
he  would  pay  gl.VJ,  the  freight 
charges  thereon,  and  the  adva.1. 
made  to  the  plaintiff.  Thi-  offer 
wa-  ]••  •fti-'-d,  the  plaintitf  -ayin^  he 
could  not  take  them  back,  and  tins 
defendant  mi^ht  do  as  he  p].  ; 
with  them.  The  d« •:•  _ent 

examined  some  three  hundred  bun- 
dles of  said  hoops,  at  S.,  including 
those  examined  by  tin-  in.-p>  • 
and  found  that  they  did  not  contain 
over  liftv  well  rived  a-h  hoops  to 
the  bundle,  the  residue  being  Wortli- 
le--.  .No  in.-peetion  was  made  at  (J. 
In  an  action  to  recover  the  balance 
of  the  purchase  price  of  the  hoops, 
remaining  unpaid:  //</•/,  1.  That 
the  defendant  was  not  entitled  t<t 
damages  for  any  deficiency  in  quan- 
tity, or  defect  in  quality,  of  the 
hoops.  2.  That  the  property  was,. 
by  the  terms  of  the  contract,  to  be 
delivered  at  C.,  and  when  delivered 
there,  it  was  the  duty  of  the  de- 
fendant to  examine  it,  and  promptly 
to  accept  or  reject  it.  3.  That  the 
subsequent  agreement,  that  the 
hoop-  .-hould  <  :,  without 

designating  any  time  when,  place 
where,  or  per.-on  by  whom,  such 
inspection  should  be  made,  did  not 
alter  the  original  contract,  except 
by  relieving  tile:  defendant  from  in- 
specting at  the  very  time  of  deliv- 
ery. -I.  Thai  as  the  hoops  were  to 
be  delivered  at  ('..  the  in-pectiou 
must  be  held  to  have  been  intended 
to  be  made  at  C.  5.  That  unless 
the  plaintiff  absented  to  an  in-pec- 
tion  at  S.,  the  acceptance  at  C.,  and 
shipment  of  the  hoop-  to  S.  \\ithout 
tin-  kno\\  ledii-e  or  a"i-nt  of  the  plain- 
titf, was  such  a  retention  of  tho 
properly  as  amounted  to  an  admis- 
sion that  it  \\as  accepted  in  .-a:. 
tion  of  the  contract.  i'..  That  if 
there  \\as  not  an  acceptance  of  the 
hoops.  BO  a-  to  preclude  the  defen- 
dant from  alli'u-iiiLj  and  proving 
lion- performance  on  the  part  uf  the 
plaintiff,  there  was  no  ofVer  to  return, 
within  tin-  principle  of  A- 
<l<t'l  cl\<  .Y.  )..  888.)  7.  That  tho 
proper!  v  beiiiLj  deliverable  and  to  be 
aecepteil  at  ('.,  the  olfer  to  return  it 
at  S.,  on  payment  of  charues.  was 
not  such  an  offer  as  the  plaintiff  was 
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bound  to  accept.  And  that  the  re- 
fusal to  accept  was  not  so  broad  and 

unequivocal  as  to  cure  any  defect  in 
the  offer.  >S.  That  the  plaintili  \\.is 
bound  by  a  cu-toni,  exi-ting  at  C., 
of  inspecting  u  part  of  the  whole 
quantity  and  to  arrive  at.  Hie  quality 
and  quantity  of  the  whole  by  the 
average  thus  ascertained.  JJui  that 

the  in.-pection  of  a  part  (if   the  1; 

at  S.,  was  not  conclusive  evidence 
of  the  condition  of  the  whole.  Ami 
thai  the  referee  was  right  ill  finding 
that  those  only  were  to  be  taken  to 
he  defective  that  were,  actually  ex- 
amined. 9.  That  the  inspection  at 
S.  did  not  bind  the,  plaintill';  and 
besides,  it  came  too  late,  the  prop- 
erty then  having  passed  from  the 
plaintiff  to  the  defendant.  10.  That 
evidence  of  the  making  of  a  second 
agreement  between  the  parties  for 
the  delivery  by  the  plaintiff  of  more 
hoops,  after  the  defendant  knew  of 
the  defects  in  those  previously  pur- 
chased, was  admissible  to  rebut  the 
timony  of  the  witnesses,  as  to  the 
bad  quality  of  the  former  lot. 
ford  v.  Pooler,  143 

6.  It  was  found,  by  the  referee,  that 
only  three  hundred  bundles  of  the 
whole  quantity  of  hoops  were  actu- 
ally inspected;  and  these  being 
found  to  be  but  one-half,  or  1 
of  them  conforming  to  the  contract, 
the  referee  deducted,  by  way  of 
damages  to  the  defendant,  *,VJ.:>o, 
being  the  value  of  15,000  hoops  at 
$3.5u  per  thousand.  Jli.!'l,  that  the 
defendant  was  allowed,  by  the  ref- 
eree, for  all  the  damages  proved,  on 
the  facts  found  by  him.  ib 

6.  When  a  contract  is  made   for   the 
purchase  and  sale  of  a  given  num- 
ber of  cords  of  wood,  the  vendor  is 
bound  to  deliver,  and  the  vendee  is 
entitled  to  receive,  r.is  cubic  feet  for 
each  cord  of  wood  so  contracted  for. 
Kennedy  v.  Osweyo  &  Syracuse  R.  R. 
Co.,  169 

7.  Usage  has  prescribed  the  number 
of  feet  each  cord  shall  contain;  and 
in  the  ab-enci-  of  ai.  it   or  of 
a  custom  that  a  less  number  of   feet 
shall  constiiu!"  a  cord,  tin-  u -age  ap- 
plies to,   and   controls,    the    agree- 
ment, ib 

8.  Upon  a  contract  for  the  purchase  of 
a  specified  number  of  cords  of  wood 


which  (lie  purchaser  is  informed  is 
but  three  feet  loin;-,  he  is  not  bound 
to  accept  of  a  pile  of  such  wood 
eiifht  feet  long  and  four  feet  high,  us 
a  cord.  ib 

9.  When  the  known  length  of  the  wood 
is  the  only  circumstance  that  can  be 
relied    upon   in   support    of    an  im- 
plied agreement  to  take  wood. 
than  four  feet  long,  upon    the    con- 
tract, as  if  it  were  four  feet,  that  fact 
alone  is  not  sufficient  to    establish 
such  an  agreement.  ib 

10.  All  the  facts  known  to  the  parties 
at  the  making  of  the  contract,  or  the 
delivery  of  the  wood,  are  to  be  con- 
sidered,   in     determining     whether 
there    was    a    contract    to   pui •• 
wood,  only  three  feet  long,  as  if  it 
were  the  proper  length.      They  are 
competent  to   go   to  the  jury,  and 
from  them  it    may   infer    such    an 
agreement.  ib 

11.  When  firewood  or  timber  is  pur- 
chased   for    some    specific   purpose, 
which  requires  it  to  be  of  a  certain 
length,  if  wood  of  a  length  different 
from  th.it  contracted  for  is  delivered 
and  received,  the  contract  is  satis- 
fied.    But  when  the  contract  is  for 
wood    for    being    burned,   and   the 
contract  does  not  define  the   length, 
it  may  be   longer  or  shorter  than 
four  feet;  but  thy  vendor  must  de- 
liver I  :;rs  cubic  feet,  for  a  cord.       ib 

12.  In   the  absence  of  any  notice  that 
an  acceptance  of   wood,    only  three 
feet  lony;.  would  be  considered  an  ac- 
ceptance of   it  as  if  it  were  four  feet 
long,  ihe  acceptance  and  u.-e  of  it  by 
the  vendee  will  not  estop  him  from 
insisting  upon  a  full  cord.  ib 

13.  There  was   a  conflict  of  evidence 
as  to   the    making   of    an    express 
agreement  between  the  parties  that, 

void  any  trouble  about  measur- 
ing the  wood,  if  the  purchaser  would 
take  it  at  its  length,  the  vendor 
would  take  four  dollars  per  cord, 
for  it.  llflil,  that  this  was  a  question 
of  fact  for  the  jury  and  should  havo 
been  submitted  to  them.  ib 

14.  Where,     upon     the     evidence,     the 
com  t,  had  the  right    to  t'md    that  the 
defendant,  by  its  agent,    agreed    to 
take,    upon    a   contract,    wood  only 
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three  feet  in  length,  a.s  if  it  were 
four  feet  long,  provided  the  plaintiff 
Would  take  four  dollar-.  |n  <•  cord, 
therefor;  In  14  that,  I  In-  court  thus 
finding,  the  defendant  wae  hound  by 
the  act  of  tin- 
was  a  sufficient  i-on  -ideration  for 
the  agreement,  ib 

15.  K.  M.  agrei  d,  on  idera- 
tion,  to  pay.  take    up  an>i 

to  the  amount  of   .j^iJ.OW,  ti. 
bilities    of    S.    W.    as   iodoraer   or 
surety  for  A.  W.  and   A.  M.  or  the 
firm  of  which  they   were    me;; 
He  took  up  some  of  those  liabilities, 
to    the    amount   oi'  >,  in- 

cluding three  judgments  ai;ain-t 
8.  W.,and  those  judgments  were  as- 
signed to  him  (-E.  M.;j  but  he  failed 
to  pel-form  hi  hi  in  full. 

Ji'l'l,   lliat    K.  M.    liaving,    in  effect, 
.ned     tin:    payment     of    S.    U'.'s 
liabilities  to  the  extent  of  SIM. MI  HI. 
and    ag;  ,.     he 

thereby  became  the  principal  debtor, 
and  could  not  take  tin:  judgim- 
himself  by  a-Mgmni-ni,    and    enforce 
them  against,  S.  W.,  contrary  to  hn 
promise.     Jforse  v.  Brockdt, 

16.  The   National    Steam   Navigation 
Company,  preparatory  to  a  dissolu- 
tion of  that  corporation,  transferred 
all  its  property  to  two  liquidators, 
under  the  provisions  of  an  Kngli-h 
Btatute,    and    the    said    liquidators 
transferred  all  of  said  prope- 

the   defendant,  on  the  Itith    d 
August,  IStiT  ;    and  on  that  day  the 
\a\i-a(ion    Company   c.-a-ed    to    do 
business,  and  commenced  to  wind  up 
its  affairs.      Such  transfer  vva»   ; 
substantially  upon  the  airreement  and 
condition  that  the-  -iiould 

take  and  accept  such  property  sub- 
ject to  the  rights  and  equities 
therein  subsisting,  and  particularly 
to  the  discharge  of  the  several  lia- 
bilities appearing  on  the  books,  pa- 
pers and  documents  of  the  N:, 
tion  Company,  and  to  all  other  lia- 
bilities of  that  company  to  which 
the  said  property  was  then  .-uhject; 
and  would  bear,  pay  ami 

in  doe  course,  the  several  liai^ 
disclosed  in  said  books,  papers  and 
documents,   and   all    other  debts,    if 
any,  of   the  said  Navigation  Com- 
pany, and  would  devote   and  apply 
the  property  so  to   be  made  01 
it  for  that  purpose.     On  the  2:id  of 


recov- 
ered  by  the  plaintiff's  assignor,  as 

.    an   injur;. 
of   thii.  ing  its 

In   an  action   bro;  plain- 

tiff to  enforce  th.v 

liabilil  . 

i 'f<l-l,   1.  'i  -ability 

to  the  plain 
jury  which  0 

on'th-  ,,  could 

not  appear  in  the  [/..ok.-,  pa, 
document.-,  of  the  Na\  i. 
pany  on    the    10th  of   .\ugu-t    pre- 

or  liability  of  that  company  which 
was    or    could   be  by    the 

int.      •!.  That    the   a<  I 
the  •  plaintiii  :,    in    which 

the   ju  I,    was 

hrougi;'  party. 

That    i  at   the 

time  when  the  injury  occurred,  the 
owner  of  il  •••  ihn  in- 

jury,  and  engaged  in.  it  • 
the  al!> 
gence  •  .11,   and   not  those 

porati-ni  which   was  sued.     8.  That 
it    could   not    be    held    that   by    tho 

nt    made   on   iK 

the    property   the   defendant   bound 
itself   to  pay   iN  o\\  u   i' 
might  '  -pring  out  of  the 

wrongful  acts  an-;  •  of  its 

own    servan 

ment    contemplaie     or     j.rov: 
liabilities  of  tiiat  kind  wiiicii 

brought     against      the      ^.^^ 
Company,    «hich    had    . 

-.    and    wa-  -dy    in 

the  proci-.-  of  ui:.' 
4.    That   the   ii^i-e.-nn-nt   did    i 
brace  the  jud-iuent   in  ijiie.-i.ion,  uii- 
injury  hap- 

jiened    by  the  act  of  tlie    Navigation 
Company,  or  of  it.-,  I'njui 

. 

.").   That  it  n  it  lieing  .-h.iwn   i 

defendant.   wa<   a  privy   to  ti 

again-t   the  Navigation  • 

that  ti  ul-1  be 

treated  a-  a  judgment  a 

' 

topped  by  such  judgment;  and  that 
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the    complaint    was    properly    dis- 
missed.       Miller  v.   National  > 
sfti}»  Co.,  286 

17.  M.  and  his  wife,  the  plaint  ill',  who 
liad  separated  and  were  living  apart 
at  the  lime,  a  suit  brought  by  tlie 
wife  tor  a  limited  divorce  be'ini;- 
tlien  pending,  .-etih-d  siieli  Mill,  in 
October.  l.sTl  ;  and  on  the  27th  of 
that  month,  thev  executed  an  instru- 
incnt  by  which  it  was  agreed  that. 
the  plaintiff  should  live  apart  from 
M.,  and  the  latter  was  to  pay  her 
."DO  yearly,  and  if  she  kept-house, 
$600  more.  It  was  payable  at.  a 
savings  bank  in  S.,  in  ccpial  monthly 
payments,  to  the.  credit,  of  the  wife, 
so  long  as  she  should  remain  the 
wife  of  M.  or  continue  his  widow, 
Ac.  And  for  securing  the  prompt 
and  regular  payment  of  such  annu- 
ity, M.  covenanted  and  agreed  that 
he  would  make  and  execute  a  valid 
will,  and  keep  the  same  at  all  times 
in  force,  in  and  by  which  he  should 
provide  for  the  fulfilment,  on  his 
part,  of  said  instrument,  and  make 
the  payments,  therein  provided  for, 
&  lien  and  charge  upon  his  c.-tatc. 
The  wife  covenanted  and  agreed  that 
she  would  accept  and  receive  the 
provision  made  for  her  support,  in 
lieu  of  all  claim,  charge  or  incum- 
brance,  in  any  way  or  manner,  or  at 
any  lime  thereafter,  upon  M.  or  his 
representatives,  or  upon  his  estate. 
M.  had,  on  the  t'th  of  November, 
1870,  executed  a  will  by  which  he 
directed  his  executors  to  pay  £2,500 
to  his  wife,  during  her  life,  or  until 
she  should  again  marry.  On  the 
30th  of  October,  1871,  he  added  a 
codicil  thereto,  by  which  the  said 
annuity  to  the  plaintiff  was  revoked; 
and  it  was  provided  :  "  And  1  hereby 
give  and  bequeath  to  my  said  wile 
the  sum  of  *:>,<" M)  yearly,  to  be  paid 
to  her,  each  and  every  year,  in 
monthly  instalments,  so  long  as  ^hc 
shall  continue  my  widow."  M.  died 
in  April,  1873.  The  principal  ques- 
tion was,  whether  the  plaint  iff  wa> 
entitled  to  receive,  out  of  -M 
tate,  >.'),i HIM  a  vear  during  her  life 
or  widowhood,' or  *]D,UUM.  11,1,1, 
1.  That  the  agreement  of  separation 
wa?  valid  and  binding,  and  Mich  an 
one  as  the  pariic.^  mi^lit  lawfully  en- 
ter into;  they  being  actually  >epa- 
rated,  and  living  apart,  at  the  time 
it  was  made.  2.  That  th 


of  M.  to  pay  $500  a  year  if  the 
plaintiff  should  keep  a  house  on  her 
own  account,  and  occupy  the  sa-no 
as  her  iv.-idence,  was  contingent; 
that  she  mii>t  rent  and  keep  a  !:• 
before  the  covenant  would  become 
operative,  or  the  *:>()'•)  payable. 
8.  Hut  that  the  covenant-to  pay  an 
annuity  of  £5,000  was  not  contin- 
gent ;  that  it.  was  absolute,  and  tho 
liability  to  pay  was  fixed  and  set- 
tled, the  moment  the  agreement  was 
cxeculed.  That.  M.  was  under  an 
operative  covenant,  and  he  and  his 
estate  were  chargeable  with  the  ob- 
servance thereof;  which  was  liable 
to  be  defeated  only  by  her  death, 
Subsequent  marriage,  io.  1.  That 
beyond  this  covenant  to  pay  the  an- 
nuity of  £."1,11110,  M.  was  bound  to 
sfi-nre  the  payment  thereof,  by  a  tes- 
tamentary provision  for  the  "  fulfil- 
ment" of  such  covenant  by  him. 
6.  That  in  the  absence  of  any  proof 
showing  an  intent  on  the  part  of  tho 
testator  to  be  more  liberal  and  gener- 
ous with  the  wife,  by  donating  an 
additional  sum,  than  the  terms  of 
the  agreement  called  for,  the  pre- 
sumption was  that  the  giving  of  the 
annuity  of  s.">,000  named  in  the  codi- 
cil was  intended  as  a  compliance 
with  the  agreement  of  the  testator  to 
provide  for  that  sum ;  that  it  was  in- 
serted in  the  will  as  an  intended  ful- 
filment of  such  agreement.  And  that 
it  should  be  held  a  satisfaction  of 
the  agreement,  j>ro  tan.t<>,  if  a\  ailed 
of  by  the  wife.  6.  That  the  plain- 
tiff was  entitled  to  receive  only  tho 
annuity  of  $5,000;  and  to  enforce 
the  £500  rental  covenant  whenever 
she  should  bring  herself  within  its 
terms.  Magee  v.  Magee,  487 

3.  Performance  ;  tender  of. 

18.  Where  a  purchaser  is  bound,  by  the 
contract,   to   inspect  and   accept  or 
reject  the  property,  at  the  time  and 
place    of    delivery,   tho  offer  to  re- 
turn,  if  the   property  does  not  con- 
form  to  the  contract,  mn.-t    be    then 
and  there  made.     Stafford  v.  l'a»l> •/-, 

11:; 

19.  Where  an  offer  is  made,  to  do   an 
act  at  a  place  other  than  the  one  at 
which  the    law    or   the    contract    re- 
quires   it    to    be   done,  and   the   refu- 
sal i*  in  term-  which  show  an  intent 
not  to  accept  performance  anywhere, 
the  otter  will  i.e  held  .sufficient.     Hut 
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when  the  offer  is  such  that  tin.-  partv 
to  whom  it  is  made  is  not  bound 
to  accept  any  part  of  it,  a  refusal 
which  docs  not,  in  term.-,  preclude 

any  farther  attempt  at  performance. 

does  not  dispense  with  a  perform, 
anee.  il> 

20.  Where  a   party  offers  to  perform 
some  of  a  series  of  acts  which  the 
law  requires  to  he  done  in  order  to 
discharge  a  duty  or  estuhli.-h  a  ri^ht, 
and    the    offer    is    refused    in    -m-h 
terms  as  to  satisfy  a  court  or  jury 
that  the  party  would  not,  accept  any- 
thing offered,  a  further  offer  is  ex- 
cused, ib 

21.  Where  there  is  no  stipulation  for 
credit  or  delay,  on  either  side,    in 
contracts  for  the  sale  of  property,  a 
delivery  of  it,  and  the  payment  of 
the  price,  are  eacli  conditions  of  the 
other,  and  neither  party  can  sue  for 
a  breach  without  having  offered  per- 
formance on  his  own  part.     A  mere 
readiness   to    perform   is   not   suffi- 
cient.     Speyer  v.  Colgate,       .       192 

22.  The   plaintiff  being,   in   January, 
1865,  the  owner  of  $40,000  in  gold, 
which  had  been  purchased  for  him 
by  the   defendants,  as  his  brokers, 
entered  into  two   agreements    with 
M.  for  the  sale  thereof  to  him  ;     by 
one  of  which  he  agreed   to  deliver 
to  M.  $20,000,  at  "M.'s  option,   be 
tween  the  1st  and  20th  of  February, 
and  by  the  other  he  agreed  to  deliver 
to  him   siiu.MOii.   at,   any  time    when 
called  for,  between  the  21st  day  of 
January  and  the  2nth  of  February. 
The   gold    was  to  be  delivered,  and 
the  price  paid,  in  New  York.     The-e 
contracts,  signed  by   M.,  were   sent 
by  the    plaintiff  to  the    defendant-. 
with  directions  to  deliver  to  M.  the 
amounts  of  gold  contracted  for.     On 
the  30th  of  January,  an  a^cnt  of  M. 
demanded  of  the  defendants,  and  re- 
ceived  from  them,   the  X'JiMioo  tirst 
deliverable.     The  (20,000   sold   un- 
der   the    other    agreement   was    not 
tendered    by  the    defendant*   during 
the    time    specified    in    that    airree. 
ment.     //<•/</.  that  it  was  the  duty  of 
the  defendants  to  make  such  tender: 
and  that    the    plaintiff    having,    by 
their  neglect  to  do  so.  lost  the  lienetit 
and   advantage  of  the  sale,  and  the 
ri^li!  ;o  enforce  the  contract,  lie  u.i- 
entitled  to  recover  of  the  defendants 
the  damages  he  had  su-tained.          il> 


•_:::.   //-/-A    alao,   that    the  plaintiff,  on 
ili-eoverin-^  that  the   defendants  had 
failed   to  deliver  or  tender  the    . 
should    hase  taken  prom.. 
to  prot-e!   him-clf  from   further 
by  directing   a    sale    of  the  gold    on 
hand  ;     and   that,  he    having  on 
to    do    so.  the    defendant-    \\.-re    not 
liable    for  anv    lo--    ncca-:ofieii 
subsequent  fall    in  the  price  of  <rold. 

J, 

4.  Breach  of;  dmu" 

24.  In  .lune.  Is?'!,  a  contract  was  made 
between    the   parties    by    whic'. 
plaintiff   agreed    to    carry  coal    lor 
the  defendant,  from  Watkin-  to 
point    ea.-t.  th:  .rular 
prices  and  the  defendant 

load  the  plaintiff's  boat  in  regular 
turn  with  its  own.  On  the  14th 
of  .August,  after  carrying  two  loads 
of  coal,  the  plaintiff  came  to  W. 
with  his  boat,  for  another  load,  his 
turn  coming  on  the  Kith.  He  was 
obliged  to  wait  for  a  load  until 
tember  :!d.  //</</,  that,  the  defen- 
dant, in  failing  to  load  the  plaintiff's 
boat  in  its  turn,  broke  its  contract; 
and  the  plaintiff  was  entitled  to 
damages,  for  such  breach.  Kelly  v. 
Fall  Brook  Coal  Co.,  183 

25.  Held,  also,  that  the  plaintiff,  being 
under  a  contract  with   the  defendant 
for   the  season,  was  entitled  to  no- 
tice that   the  defendant   would  not 
perform  the  agreement,  on  its  part; 
and  that,  in  the  ab-enee  of  any  -uch 
notice,  the  plaintiff  was  ju-.iiied    in 
waiting  for  a  load,  and  should 

lowed,  a<  damages,  the  pi- 

trip,  which  it  wa<  shown  he  could 
have  made  during  the  period  of  de- 
tention. That  what  he  could  have 
earned  under  the  contract,  during 
that.  time,  was  the  proper  inca-mv  of 
his  damages. 


:>»'..  Hilil,  fart/Hi:  that  the  defendant 
had  no  ri«;ht  to  claim  that  in  niea-ur- 
ing  the  damages,  tie  -  ioiild 

have   con>idered.    by  way  of    reduc- 
tion, the  profits  made  by  the  plain- 
tiff  during  tl: 
after  the  September  trip.  ih 

•11.  Also  l,,ll,  that  the  plaintiff  wa-  en- 
titled to  inf,,;.tt  upon  the  amount  of 
dan.  red.  ib 

28.  A  party  subjected  to  lo--  by  the, 
misconduct  of  another  ha<  no  right 
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to  unneees-arily  enhance  it  for  the 
purpose  of  aggravating  the  injury 
can-ed  liy  the  wrong.  Good  faith 
requires  him  to  protect  himself  from 
needle--!  li»s.  so  far  as  that  can  be 
accomplished  by  reasonable  efforts 
and  attention.  Per  DANIELS,  J. 
Speyer  v.  Colgate,  192 

6.  Reforming. 

29.  To  warrant  the  court  in  reforming 
a  contract,  by  inserting  provisions 
that  were  omitted,  or  in  correcting 
the  same  in  any  matter  in  \vhich  an 
error  occurred,  it  must  appear  that 
such  mistake  was  made  by  both 
parties.  If  one  party  was  mistaken, 
and  the  other  was  not,  no  such  judg- 
ment can  be  rendered.  Van  Tuyl  \. 
Westchester  Fire  Ins.  Co.,  72 

80.  This,   like  any  other  question   of 
fact,  is  to  be  settled  by   the  jury, 
or  by  the  court  if  the  action  is  tried 
without  a  jury  ;  and  where  the  evi- 
dence is  conflicting,  and  contradic- 
tory, the  finding  at  the  trial  is  con- 
clusive upon  the  parties.  ib 

81.  In  an  action  brought  to  reform  a 
policy  of  insurance  upon  a  mill,  by 
inserting  therein  a  permission  to  run 
the  mill  over  time,  or  at  night,  and 
to  recover  thereon  for  a    loss,   the 
judge  before   whom  the  action  was 
tried    found,    upon   conflicting  evi- 
dence, that  by  the    mutual  mist  alee 
of  both    parties   and   their  agents, 
such  permission  was  not  inserted  in 
the  policy,  and  that  the  mistake  was 
not  discovered  until  after  the  loss. 
Held,  that  this  finding  of  the  ju  luv 
upon  the  question  of  fact  being  con- 
clusive,   a  judgment    directing    the 
policy  to  be  reformed,  and  that  the 
plaintiffs  recover  the  amount  insured, 
was  properly  rendered.  ib 

32.  A  policy  of  insurance  can  be  re- 
formed after  a  loss  has  occurred,  ib 

6.  For  life  insurance. 

83.  The  defendant  having  bought  out 
and  taken  the  risks  of  the  H.  Life 
Insurance  Company,  by  .M..  it-*  au- 
thorized a^ent.  urn'<-d  S.,  who  held 
a  life  policy  for  *_!,"<h),  i-sued  by 
the  II.  Co.,  that  liad  lapsed  by  non- 
payment of  premium--,  to  take  a  new 


policy  for  the  same  amount  in  the 
defendant's  company.  The  result 
was.  tin' execution  of  an  instrument 
by  M.,as  such  auvnt.  dated  .Nov.  20, 

1^7'-'.   by    which    he  acknowledged 

tin'  receipt  of  the  lapsed  policy, 
"in  exchange  for  which  ''  th 
dant  agreed  to  "  issue  its  policy 
of  the  same  amount,  and  deliver  tiie 
same  within  a  reasonable  time,  and 
in  the  meantime  keep  the  insurance 
good.''  At  the  same  time  S.  exe- 
cuted his  promissory  note  to  the 
defendant,  for  $54.76,  being  the 
amount  of  premium  in  il-  company 
for  one  year,  payable  in  forty  days. 
Held,  1.  That  the  agreement  and 
note  were  to  be  considered  and  con- 
strued as  constituting  and  evidenc- 
ing the  transaction  had,  at  their 
date,  between  the  parties.  2.  That 
the  instrument  signed  by  M.  consti- 
tuted a  'lit  binding  upon 
the  defendant  to  issue  to  S.  a  policy 
in  the  defendant's  company,  upon 
the  life  of  S.,  for  the  same  amount 
specified  in  his  former  policy. 
3.  That  such  agreement  constituted, 
if.  in  lc;>'al  eii'ect,  from  ita 
date,  a  policy  of  insurance,  or  im- 
posed a  legal  duty  and  obligation  to 
execute  and  deliver  such  policy  in 
proper  form,  bearing  the  date  of 
such  agreement.  4.  That  the  policy 
which  the  defendant  was,  by  such 
contract,  to  execute,  was  a  new  and 
independent 'contract  to  be  executed 
and  delivered  in  consideration  of  the 
sum  of  $54.76,  and  in  payment  of 
that  sum  the  defendant  took  and 
received  the  said  promis-ory  note 
of  S.  5.  That  such  note  of  8.  must 
be  presumed  to  have,  been  i 
in  payment  of  the  premium  of  the 
new  policy.  That  it  was  an  ori- 
ginal undertaking,  payable  in  a 
specified  time,  without  reference  to 
the  time  when  the  policy  was  to  be 
delivered.  C>.  That  the  non-pay- 
ment of  such  note  at  maturity  did 
no  atl'cet  the  validity  of  the  policy; 
the  contracts  being  indepeti  , 
each  other,  and  iherc  being  no  stip- 
ulation, in  (lie  agreement,  that  non- 
payment of  the  note  should  a\  oid 
the  policy.  Shaw  v.  Tiie  l\vpulllc 
Lif<-  Ins.  Co.,  686 

See  JURISDICTION,  2,  3. 
PAYMENT,  1. 
PHYSICIAN,  2. 
STOCK,  1. 
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ALLOWANCE. 

1.  The  statute  gives  an  allowance  on 
the  amount  recovered  or  elairned,  or 
the  subject-matter  involved.      In  tin; 
latter  case  such  value  is  to  be  ascer- 
tained   by  the   court.      Grixxler   \. 
Stuyvesant,  81 

2.  The  only  relief  sought,  in  an  action 
was  an  injunction  to  restrain  sum- 
mary proceedings  lor  tin;  disposses- 
sion of  the    plainl'ill'-    from    certain 
premises,  and  that  only  for  a  limited 

period.        .No    !n<:;i.-\  ,:iit   to 

be  recovered,  and  no  property  was 
the  subject-matter  of  the  action. 
Held,  thai,  there  was  nothing  in  tin- 
case  on  which  an  allowance  could 
be  estimated ;  the  subject-matter 
involved  being  the  right  to  prose- 
cute the  summary  proceedings,  the 
value  of  which  right  it  was  not 
practicable  to  estimate.  ib 

3.  Under  the  Code  of  Remedial  Justice 
an  extra   allowance    may   be  made 
to   the  plaintiff,  in  a  judgment  of 
foreclosure.     Barker  v.  Burton,  458 


AMENDMENT. 

1.  On,  the  trial. 

1.  Power  or  right  of  the  court  to  or- 
der an  amendment  of  a  complaint, 
upon  the  trial.     People  v.  Ingersoll, 

472 

2.  By  referee. 

2.  The  power  of  a   referee,  to    allow 
amendments,  is  not  as  great  as   tin- 
power  of  the  court  at  Special  Term. 
His  power  is  restricted,  like  that  of 
the    court  at   circuit.      Ohtttenatngo 
Cotton  Co.  v.  Slewart,  -\'-i:\ 


8.  An  amendment  of  the  summons  and 
complaint  which,  in  effect,  strikes 
out  the  name  of  the  plaintiff  and 
substitutes  another  in  his  place 
should  be  applied  for  at  Special 
Term.  The  power  to  grant  it  is  not 
with  the  referee.  ib 


4.  Whenever  such  an  amendment  be- 
comes necessary,  the  referee  may 
suspend  the  trial;  or  grant  an  ad- 
journment, aud  allow  the  applica- 


tion to  be  made  at  Special  Term, 
for  leave  to  amend.  ib 

3.  On  appeal. — See  LVFANTS,  3. 


ANSWER. 

1.  Although  an  answer  be  defective  in 
form,  yet  if  the  cause  is  tried,  be- 
fore a  jury,  without  any  objection  to 
the  pleading   on  the  ground  of  in- 
sufficiency,   the    objection    will    be 

ned  l.o  have  been  waived;  and 
upon  appeal,  the  case  will  be  exam- 
ined on  the  merits  of  the  matters 
litigated  before  the  jury.  Chaffea 
v.  Me  2.r>2 

2.  An  answer  alleged  that  very  large 
discretionary  powers   in    regard  to 
the  control  and  management  of  the 
affairs  and  property  of  the  plaintiff 
and    in   regard   to  the  expenditure 
;:nd    diflbursn  '•;](,  of  its  fund-,  wi-ro 
conferred  upon  S.,  its  president,     la 
a  succeeding   paragraph    it    u; 
leu,-edlh:r  ;-ed  such  discre- 
tion and  misapplied,  'laud 
wa.-ted     the     funds,     including    the 
sums  mentioned  in  the  complaint  for 
which  the  defendant  was  prosecuted. 
lli-kl.  that  the  allegation  in  thetir-t 
paragraph    \\as    necessary    for    the 
intelligent  Mutemcnt    of  the  defence 
set  up  in  the  second  paragraph;  and 
that,  beinu;  in  the  nature  of  a  pream- 
ble or  introduction,  it  was  not  open, 
to  the  eliar-jv   of   irrelevancy.     Pa- 

277 

3.  A   defendant,   havir  a    de- 
fence, in  his  answer,  is  not  bound  so 
to  define  it,  or  rather  enlarge  it,  as  to 
set  out  the  proof-  by  \\  hich  it  is  to  be 
established.  ib 

4.  On  application  to  strike  out  an  an- 
swer   ,-i-   irrelevant,  it    nm-t   ;i: 

thai  the  mailer  objected  to  is  in- 
deed irrelevant,  and  that  the  party 
is  aggrieved  thereby.  It  \\  .1.-  not 
designed  that  such  an  application 
should  be  granted  lor  every  redun- 
dant averment  or  statement  in  a 
pleading.  /'./-BRADY,.!.  ib 

~<.  An  answer  is  Indefinite  when  the 
precise  nature  of  the  defence  is  not 
apparent.  ib 
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6.  A  complaint  alleged  that  the  plain- 
tiffs performed  work,  labor  ami  ser- 
vices for  and  at  the  reijue-t  of  the 
defendants,  their  agents  and  ser- 
\;m;-.  in  printing  and  advcr: 
f'.r  them  in  a  newspaper  named. 
The  defendants,  by  their  answer, 

denied  that  they  requested  or  em- 
ployed the  plaintiffs  to  priut  or  pub- 
lish the  notices,  iti-.^md  set  up  other 
matters  as  an  answer  and  as  a  fur- 
ther and  separate  defence.  lit  Id, 
that  the  denial  struck  at  the  very 
foundation  of  the  plaintiffs'  case,  and 
could  not  be  stricken  out  as  frivo- 
lous; as  it  created  an  issue  which 
called  for  investigation,  and  the  af- 
firmative of  which  it  was  incumbent 
on  the  plaint  if  IV  to  establish.  Dins- 
more  v.  M'iii«r  <.[•'•. ,,/'  _V,  (/i  York,  oil 


APPEAL. 

1.  When,  upon  appeal  to  the  General 
Term,  a  judgment  of  a  county  court 
is  reversed,  and  a  new  trial  ordered, 
"without    costs    on    the    appeal    to 
either  party,"  the  clerk  has  no  power 
or  authority  to  tax  the  costs  of  ap- 
peal and  enter  the  same  in  the  judg- 
ment of  reversal.     Chase  \.  Miser, 

441 

2.  If  it  appears,  in  such  a  case,  that 
in  the  county  court  affidavits  tend- 
ing to  show  that  injustice  was  done 
to  the  defendant,  by  the  judgment 
of  the  justice,  were  read  and  ; 
upon;   and  that  the  court  refund  a 
new  trial  in  the  exercise  of  its  discre- 
tion, the  General  Term,   on    appeal 
from  the  county  court,  has  no  power 
to  award  a  new  trial.  il> 

8.  But  if  the  county  court  omitted  to 
pass  upon  the  affidavits,  on  the 
ground  that  it  had  no  power,  then 
the  General  Term  may,  on  appeal,  re- 
verse such  holding.  ill 

4.  Where  it  does  not  appear  that  the 
county  court  did  art.  one  way  or  1  he- 
other,  upon  the  affidavits,  the  ques- 
tion as  to  the  power  of  the  (General 
Term  to  make  an  order  granting  a 
new  trial  "without  oostfl  of  the  ap- 
peal to  either  party "  cannot  prop- 
erly be  passed  upon  on  a  motion  to 
compel  the  clerk  to  tax  the  defen- 
dant's costs  of  appeal,  and  enter  the 
same  in  the  judgment.  ib 


5.  Service  of  a  notice  of  judgment, 
to  limit  the  time  for  appealing,  is 
complete  when  it  is  mailed  to  the 
•  nieys  of  the  other  party,  prop- 
erly addressed  <tc.  :  whether  it  is 
received  bv  such  attorneys  or  not. 
Mil/i  >•  v.  Skill,  446 

See  JUDGMENT,  6. 


APPEARANCE. 

Upon   an   appearance  by  an  attorney 

in   behalf   of    a   defendant,  jurisdic- 

tion  can  he  predicated ;  ana  a  judg- 
ment based  thereon  cannot  be  said 
to  be  void.  Bixxell  v.  New  }'«/•/• 
Cen.  &c.  R.  R.  Co.,  385 

See  STATUTORY  PENALTIES,  2. 


ARREST. 
See  WARRANT. 

ASSIGNMENT. 

See  LIEN,  3,  4. 

MORTGAGE,  6,  7. 

ATTACHMENT. 

1.   Under  §  236  Code  of  Procedure. 

1.  Upon  an  order  requiring  a  ii 
of  the  defendant  to  appear  and  be 
examined  ::ecan-e  of  his  refusal  to 
ii'ive  the  certificate  specified  i; 
tion  ^:iti  of  the  (,'ode  for  the  benefit 
of  an  attaching  creditor,  the  debtor 
can  state  the  character  in  which  he 
holds  the  moneys,  and  the  manner 
in  which  they  were  obtained,  and 
the  object  of  L^itheriiiLC  them  to- 
gether. Hut  this  should  be  tin- limit 
of  the  examination.  Baxter  v.  Mis- 
souri &c.  Hallway  Co.,  283 

•1.   Whether  the  funds  are  held  under 
a   trust,   and    whether    the    tr>; 
valid  or  not.  may  lie  the  subject  of 
investigation  in  another  mode.        ib 

'.}.  When  tin-  certificate  is  uiven,  unless 
it  be  false,  the  proceeding  is  at  an 
end ;  but  a  refusal  to  give  it,  even 
when  the  party  says  he  has  no 
property  of  the  ddotor,  warrants 
the  order  for  examination.  ib 
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4.  The  creditor  is  not  bound  to  accept 
the   statement,  and   may  pursue  the 
remedy,    Mihjcct    to    it-    burdens,    if 
any.  ib 

2.  Ay/in*?.  j>r»j»  /•///,-  <lnti/<>fnheriff. 

5.  It    is   the  duty    of  a    >hcrif)',   acting 
under   an   attachment,    to  attach    the 
real     and     personal     e-iate      of     the 
debtor.     And  that  can  only  be  done 
by  taking  it  into  his  custody,  where 
the     property     is    tangible     in     its 
character.      United    X/n/i-is   \.    (Jrnff, 

804 

G.  Hence,  an  order  directing  a  sher- 
iff, under  an  attachment,  to  open  a 
safe  and  tin  box  containing  the 
property  and  securities  of  the  de- 
fendant, on  deposit  in  a  trust  com- 
pany, and  to  take  therefrom  and 
safely  keep  the  property  and  evi- 
dences of  debt,  liable  to  attachment, 
found  therein,  is  not  improper.  ib 

7.  Such  safe  and  box  are  not  within 
the  protection  which  the  law  affords 
to  a  debtor's  dwelling  house,  against 
an  officer  acting  under  civil  process. 
They  are  simply  places  of  deposit 
and  safe  keeping,  which  the  sheritl' 
may  enter  to  make  the  seizure  re- 
quired by  law,  in  the  execution  of 
the  procc  ib 

8.  An  order  directing  the  exclusion  of 
the  counsel  and  agents  of  each  party, 
at  the  time  of  the  opening  of  a  safe 
containing  the  property  and    secu- 
rities of  the  defendant,  by  the  sher- 
iff, is  a  proper  exercise  of  the  dis- 
cretion or  the  court.  ib 

3.  Affidavit  for. 

9.  To   entitle   a   party  to   an   attach- 
ment, a  reasonably  plain  case  must  be 
made  out.     The  existence  of  a  cause 
of  action  must  be  shown.     Jlfanton 
v.  Pooh,  330 

10.  The  affidavit  should  contain  a  state- 
ment of  the  facts  out  of  which  the 
claim  arose;  and  they  should  appear 

to  warrant  the  conclusion  or  claim 
deduced  from  them.  A  statementof 
its  amount,  without  facts  justifying 
the  conclusion,  does  not  comply  with 
the  requirements  of  the  Code.  ib 

11.  A  mere  recital  of  facts,  without  a 
direct  statement  of  the  existence  of 
any  of  them,  is  insufficient,  ib 


12.  Where   the   action    is   to  recover 

damages  for  the  breach  of  an  UL 
merit,  ~<>  much  of  < !  -nt  as 

contain-,  the   obligation   relied   upon 
a-  the  foundation  of  the  action  should 
be   plainly   and  positively  d'r- 
in  the  affidavit  for  an  attach;: 
and    it  should   then   be   shown,  with 
equal    direct  ne-s,    in    what    r»-- 
there  ha-  been  a   failure  of  perform- 
ance, and  how,  and  to  what  extent, 
the  plaintiff  has    been    injured,  by 
means  of  it.  ib 

4.   Undertaking   upon. — See  UNDER- 
TAKING. 

See  UNITED  STATES,  6. 


ATTORNEY. 

1.  An  order  and  notice  of  substitution 
are  both  essential,  to  render  a  change 
of  attorneys  regular.  Notice  alone, 

without  an  order  actually  obtained, 
is  insufficient.     Miller  v.  Shatt,    446 

'2.  And  unless  an  order  for  substitution 
is  obtained,  and  notice  thereof  served 
upon  the  opposite  attorney,  In-  is 
not  bound  to  recognize  the  person 
claiming  to  be  substituted,  and  may 
disregard  and  return  noticed  received 
from  him.  ib 

See  JUDGMENT,  6. 


AWARD. 
See  NEW  YORK  (CITY  OF,)  1,  2. 

B 

BANKRUPTCY. 
See  PROMISE. 

BILL  OF  EXCEPTIONS. 
See  CRIMINAL  LAW,  4. 

BILL  OF  LADING. 
See  INSURANCE  (MARINE,)  9,  10. 
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BONA  FIDE  HOLDER. 

See  CHECKS,  1,  2. 
COMPLAINT,  5. 


BOND. 

1.  A  bond  was  given  to  the  bank 
comptroller  of  the  state  of  Wiscon- 
sin, liy  M.  .-mil  (In-  defendant's  tes- 
tator, for  the  security  of  the  cir- 
culaiing  notes  of  a  bank.  M.,  the 
owner  <it'  the  hanlc,  sold  and  trans- 
ferred iis  entire  stock  to  D.,  who, 
with  a  and  deliv- 

ered to  the  same  officer  a  new  bond, 
for  the  same  purpose.  The  old  bond 
was  given  up.  and  the  new  one  ac- 
cepted in  its  place.  At  that  time, 
an  act  of  the  legislature  was  in 
existence,  authorizing  this  to  be 
done;  and  the  parties  acted  in  good 
faith,  and  intended  to  comply  with 
its  provisions.  Held,  that  the  old 
bond  was  extinguished  by  what  the 
law  denominates  an  accord  and 
satisfaction  made  by  a  third  party ; 
and  that  an  action  would  not  lie  to 
enforce  it.  Rusk  v.  Soutter,  371 

2.  The    obligors    in    the    substituted 
bond,  being  sued  upon  it,  failed  to 
resist  a  recover}-  on  the  ground  that 
they  had  executed  it  without  author- 
ity of  law ;  and  judgment  by  confes- 
sion   was     entered    against     them. 
Held,  that  by  such  omission  they  had 
waived  their  right  of  objecting  that 
the  law  under  which  such  bond  \va< 
executed  was  unauthorized    by  the 
constitution  of  the  state.     And  that 
the  obligation  mentioned  in  it  be- 
came as  effectual,  against  the  obli- 
gors, as  though  the  bond  had  been 
given  under  a  valid  law.  ib 

3.  That  a  complete  legal  liability  was 
created,  and  that   was   sufficient  to 
render  the  new  bond  a  good  accord 
and  satisfaction.  ib 

4.-  Held,  also,  that  the  bond  which  it 
was  designed  the  comptroller  should 
have,  as  the  con-ideration  of  the 
exchange,  having  been  sustained  by 
a  judgment  of  a  court  in  Wisconsin, 
the  plaintiff  could  not  now  stand 
upon  the  averment  that  such  bond 
was  unauthorized  because  the  law 
under  which  it  was  made  was  not 
warranted  by  the  constitution,  with- 


out its  ratification  by  a  vote  of  the 
people.  ib 

See  COMPLAINT,  4. 

JURISDICTION,  1,  2,  8,  4. 
MORTGAGE,  6,  7,  8. 


BROKERAGE. 
See  REAL  ESTATE  BROKERS. 

BURDEN  OF  PROOF. 

See  NEGLIGENCE,  1. 

c 

* 

CARE,  SKILL  AND  DILIGENCE. 

See  COMMON  CARRIERS. 
NEGLIGENCE. 


CASES    COMMENTED     ON,    AND 
DISTINGUISHED  OR  APPROVED. 

1.  The  case  of  Guy  v.  Mead  (22  N.  Y. 
463,)  distinguished.     Kennedy  v.  0s- 
wego  &  Syracuse  ft.  R.  Co.,  171 

2.  The  case   of  Collins  v.  Mayor  &c. 
of  Ni-io    York   (3  Hun,  680,)  distin- 
guished.     Smith   v.    Mayor   &c.   of 
New  York,  223 

3.  The  cases  of  Bowen  v.  Lease,  (5  Hill, 
221 ;)  Robinson  v.  Bank  of  Utica,  (XL 
N.  Y.,   406;)   Sibett  v.  Renuen,  ('•'.:} 
N.  Y.,  95  ;)  and  Harris  v.  Thompson, 
(15    Barb.,  62,)  commented  on   and 
distinguished.     Excelsior    Petroleum 
Co.  v.  Embury,  321 

4.  The   case  of  Morgan  v.  Morgan  (1 
Abb.,  N.S.,  40,)  approved.     (Oilman 
v.  Redington,  321 


CERTIFICATE  OF  DEPOSIT. 

Upon  a  certificate  of  deposit,  payable 
to  the  order  of  the  depositor,  in 
current  funds,  on  the  return  of  such 
certificate,  with  interest,  which  is 
indorsed  and  transferred  by  the  de- 
positor, an  action  can  be  maintained 
by  the  indorsee,  against  the  indorser, 
after  demand  of  payment  at  the  bank 
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and  notice  of  dishonor.     Pardee  v. 
Fish,  407 

CERTIORARI. 

See  INSOLVENT  DEBTORS,  3. 

CHATTEL  MORTGAGE. 
See  INSURANCE  (MARINE,)  1. 

CHECKS. 

1.  A  check,  dated  Jan.  21,  1865,  was 
drawn  by  M.  &  Sons,  payable  to 
their  own  order,  upon  the  defendant, 
and  indorsed  by  the  drawers.  It 
was,  on  or  about  that  date,  accepted 
by  the  drawee,  certified  to  be 
"  good,"  and  registered.  On  the  4th 
of  February,  1865,  the  check  while 
in  the  hands  of  M.  &  G.,  was  stolen 
from  their  book-keeper.  Notice  of 
the  theft  was  given  to  the  bank,  or 
payment  of  it  stopped,  on  the  same 
day.  In  May  or  June,  1865,  the 
plaintiff  became  the  owner  and 
holder  of  the  check,  paying  value 
for  it,  and  taking  it  in  a  legitimate 
manner,  as  an  investment,  ai'trr  mak- 
ing all  the  inquiries  which  it  was  in- 
cumbent upon  her  to  make.  Held, 
1.  That  if  the  signatures  to  the 
check  and  certificate  were  genuine, 
the  plaintiff  was  not  bound,  by  any- 
thing appearing  upon  the  face  of  it, 
to  exercise  any  other  caution,  vigil- 
ance or  diligence,  so  far  a.s  tin;  bank 
was  concerned.  2.  That  the  check 
was  not  to  be  deemed  dishonored, 
like  a  promissory  note  payable  on 
demand,  from  tin;  delay  in  present- 
ing it  for  payment,  but  on  the  con- 
trary, was  paid  by  the  drawers,  by 
an  absolute  appropriation  of  their 
funds  to  meet  it,  which  the  bank  held 
for  the  transferee,  whoever  he  might 
bo.  3.  That  the  certificate  was  to 
be  regarded  as  an  acceptance,  pay- 
able on  demand,  and  was  obliga- 
tory until  paid,  or  the  statute  of 
limitations  should  attach  as  a  bar. 

4.  That  the  conn  In-low  erred  in  de- 
ciding that  the  plaintill'  was  not  en- 
titled   to   recover    upon    the    cheek, 
against  the  bank  because  the 
was,  in  judgment  of  law,  dishonored. 

5.  That    the    check     having     been 
stolen,    it  became  the  duty    of    the 
plaintiff  to  e>tal>li-h  that  >he  was  a 
oona   fide  holder  for  value;  and  that 

VOL.  LXVII.  43 


the  refusal  of  the  judge  to  submit 
that  question  to  the  jury,  on  the 
ground  that  the  check  was  overdue 
and  taken  subject  to  existing  equi- 
.  Jj'in/.  •  if 
New  York  Nat.  Banking  Asso'n,  24 

2.  The   question  of  equities  between 
any  of  the  pri'  'o  a  certi- 
fied check  cannot,  intervene  aga' 
bonajidi  holder  for  value.     HedeaU 
upon  the  paper  alone,  looking  to  the 
bank  as  the  primary  debtor. 

3.  The  plaintiff,  having  in  his  p 

sion  certain  papers  upon  which  ha 
claimed  a  lien  for  money  loaned  to 
P.  <fe  S.  for  the  defendant,  P.  . 
borrowed  of  the  defendant  his  check, 
and  passed  the  same  to  the  plaintiff 
to  discharge  the  debt  and  obtai  i 

•on  of  the  papers,  the  defendant 
knowing,  at  the  time  of  del'n 
the  check,  that  it  was  to  be  used  by 
P.  it  S.      ll< Id,  thai 
stituted    the   plaintiff    a    bona  Jule 
holder   of    the    check.      Aitken    v. 
.1/,',/er,  131 

4.  Held,  also,  that  it  was  entirely  im- 
material that  the   check   was  made 
payable  to  !'.  it  S.      That  it  w 
fieient  that  the  plaintiff  had  p 

sion  of  papers  upon  which  he  claimed 
a  lien,  and  that  he  took  the  check, 
and  in  consideration  thereof  deliv- 
ered up  the  papers.  id 

See  PAYMENT,  1,  2,  5. 

PROMISSORY  NOTES,  4,  7. 


CLERK. 
See  APPEAL,  8. 

CODE    OF   REMEDIAL   JUSTICE. 
See  ALLOWANCE. 

COLLISION* 

1.  In  an  action  for  damages  caused  by 
a  collision  lie!  ,\ 

being    examined    B      'o  the  location 
and    position    o  "Is  at    tho 

timi-.  ami  as   to  the   extent  of  navi- 
gable water   on   each  side  of  them, 
and     having    given     the    dista- 
/i, hi.  that    it   was  proper  for  him  to 
state  the  fact  whether  or  not  there 
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was  deep  water  on  each  side  for  tho 
vessels  to  pass  safely  without  ground- 
Sng.  Ji'iiiK-hnrd  V.  ^'i  ii'  -l>rxiii 
Steamboat  (Jo.  101 

2.  A  witness,  having  testified  that  ves- 
sels did  not  all  carry  tin;  same  signal 
lights,  was  a-ked,  "  What  differences 
are  there?"  1I<I<1,  that  tin-  ques- 
tion wa>  immaterial,  tin-  point  being 
what  signal  lights  the  plaintiffs'  bout 
carried,  an-.  I  whether  they  were  suf- 
ficient, as  an  admonition  to  other 
vessels.  ib 

8.  A  witness  was  asked:  "Was  there 
a  custom,  among  pilots,  at  flood-tide, 
as  to  which  side  of  the  channel  ves- 
sels were  to  go  down  in  that  neigh- 
borhood '?'  lie  answered  :  "  They 
went  down  fnrtlicr  to  the  east  than 
I  was."  He-id,  that  the  evidence  was 
not  objectionable;  as  it  tended  to 
show  the  true  position  of  the  vessel, 
as  to  navigable  water.  Thut  even 
if  the  answer  tended  to  show  a  cus- 
tom, it  was  competent ;  notwith- 
standing the  mode  of  navigation  is 
regulated  by  law.  ib 

4.  A  witness,  on  his  cross-examination 
by  the  defendant's  counsel,  having 
spoken  u  -lite  of  the  vessel 

sunk,  and  being  que  to  his 

compete;  ii'y  on  that  sub- 

ject, stated  that  he  had  known  of 
the  sale  of  various  steamboats,  nam- 
ing one  —  the  M.  —  whose  pi-ice  was 
$3,500.  On  his  re-examination  he 
was  asked  the  value  of  the  M.,  and 
answcre..  ;  at  the 

defendant's  counsel  having  opened 
the  subject  of  the  value  of  the  M., 
and  drawn  out  the  fact,  from  the  wit- 
ness, that  the  price  of  that  vessel,  on 
the  sale,  was  $3,600,  the  subject  was 
opened  to  the  plaintiffs  to  ask  of  the 
witness  her  real  value.  tb 

See  NEGLIGENCE,  1,  6,  6,  7. 
•  RAILROAD  COMPANIES,  1  to  6. 


COMMISSIONS. 

Of  broker. — See  REAL  ESTATE 
BROKERS. 


COMMON  CARRIERS. 

1.  The  defendant  was  one  of  tho  com- 
panies   forming   a   continuous    and 


connecting  line  of  railroads  from 
Titusville  to  Boston,  engaged  in  the 
business  of  transporting  oil  and 

freight  from  the  former  to  the  latter 
place.  By  an  arrangement  !•• 
such  companies,  cars  loaded  with 
freight  were  run  from  each  terminus 
over  tln>  whole  length  of  said  line. 
The  plaintiffs,  being  shippers  of  oil, 
at  Titusville,  provided  a:id  famished 
wooden  tanks  of  their  own,  suitable 
for  holding  oil  to  be  transported  over 
the  said  continuous  line,  from  T.  to 
li.;  and,  by  an  arrangement  be- 
tween them  and  one  of  the  com- 
panies, such  tanks  were  placed  on 
platform  cars  belonging  to  that  com- 
pany, and  fastened  thereto,  for  safe- 
ty, but  they  were  to  remain  tho 
property  of  tlie  plaintiffs,  t'ars,  with 
tanks  thereon,  tilled  with  oil  belong- 
ing to  the  plaintiil's,  were  run  be- 
tween T.  and  B.  After  the  tanks 
were  emptied  of  their  contents,  at 
B.,  the  cars,  with  the  empty  tanks 
thereon,  were,  by  the  same  line, 
returned  to  T.  The  carriers  fur- 
nished the  plaintiffs  with  a  bill  of 
lading,  for  each  shipment  of  oil, 
specifying  the  quantity  of  oil,  but  no 
mention  was  made  of  the  tanks 
themselves.  No  bill  of  lading  was 
furnished  on  the  return  of  the  empty 
tanks;  nor  was  any  consideration 
paid  for  the  transportation  of  such 
empty  tanks,  independent  of  that 
paid  for  the  transportation  of  the  oil 
from  T.  to  B. ;  nor  wa.->  any 

•meiit  made  as  to  the  return 
transportation.  Two  of  said  tanks, 
tilled  with  oil,  owned  and  shipped 
by  the  plaintiffs,  to  B.,  while  being 
carried  on  said  cars,  and  while  on 
that  part  of  the  line  owned  and 
operated  by  the  defendant,  were, 
with  their  contents,  burned  up  and 
destroyed.  Held,  1.  That  the  gen- 
eral business  of  the  defendant  was 
that  of  a  common  carrier;  and  if 
it  was,  in  fact,  or  in  a  legal 
transporting,  lor  hire,  the  tanks  de- 
stroyed, then  the  plaintiffs'  claim 
against  it,  for  the  value  of  the 
was  established.  2.  That  under  the 
arrangement  made  by  the  plaintiua 
with  the  railroad  companies,  the  lat- 
ter assumed,  as  to  the  tanks,  the 
unrestricted  liabilities  of  common 
carriers.  ;i.  That  although  no  com- 
pensation was  paid  to  the  com- 
panie.-,  directly,  for  the  transporta- 
tion of  the  empty  tanks,  yet  that 
they  received  a  compensation  hi  a 
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legal  sense,  in  the  payment  of  freight 
on  the  oil;  and  that  the  plaintiffs 
were  entitled  to  recover  the  value  of 
the  tanks  destroyed.  /Swam  v.  Lake 
&c.  R.  R.  Co.,  513 


2.  Where  a  contract  is  made,  by  a 
shipper  of  goods,  with  one  of  several 
connecting  railroad  companies  form- 
ing a  continuous  line  of  < 

tween  the  place  of  shipment  and  the 
pl^ce  of  delivery,  for  the  transporta- 
tion of  goods  and  delivery  thereof  at 
tin;  place  of  destination,  the  B61 
performed   by  the  other  companies 
in  the  line  is  deemed  to  be  done  by, 
and  at  the  request  of  the  contract- 
company,    and   as    its    agents. 
•it-M  v.  SurOu.ni   Ctn.   R.  R.    (Jo., 
531 

3.  The  acts  and  management  of  such 
connecting  roads   are,  in   law,    the 
doings  of  the  contracting  company ; 
and  if  they  are  such  as  to  work  a 
breach  of  the  contract  for  transpor- 
tation, the  shipper  has  a  right  of  ac- 
tion therefor,  against  the  contracting 
company.  ib 

4.  When  the  contract  of  a  carrier  is 
silent  in  respect  to  the  time  of  de- 
livery, the  law  requires  him  to  use 
due  diligence.    The  want  of  due  dili- 
gence is  the  ground  of  the  carrier's 
liability.  ib 

6.  What  is  sufficient  evidence  to  be 
submitted  to  the  jury,  upon  the 
question  of  due  diligence  in  deliver- 
ing perishable  property.  ib 

6.  The  defendant,  a  common  carrier  of 
goods  for  hire,  contracted  to  trans- 
port a  quantity  of  potatoes  from 
Batavia,  N.  Y.,  to  the  city  of  Phila- 
delphia. The  potatoes  were  in  good 
order,  when  shipped.  The  cars  con- 
taining them  arrived  at  G.,  a  place 
within  three  miles  of  the  place  of 
delivery,  within  the  usual  time,  but 
were  left  on  the  tracks  at  G.  for  at 
least  fourteen  days,  before  being 
taken  to  the  city;  and  during  that 

Eeriod  the  potatoes  were  frozen. 
b  appeared  that  the  company  em- 
ployed by  the  defendant  to  aid  in 
the  transportation  and  delivery  of 
this  freight  had  no  warerooins  in 
Philadelphia  for  storing  freight  tem- 
porarily, with  a  view  to  hasten  and 
facilitate  delivery  ;  and  that  there 
was,  at  the  time,  a  great  accumula- 
tion of  freight,  both  at  that  place 


and  at  G.  Held,  that  upon  the  evi- 
dence, it  was  a  fair  question  for  the 
jury  to  say  whether  or  not  due  dili- 
gence was  used  by  the  defendant,  iu 
delivering  tin-  freight;  and  that  the 
judge  propf-rl;.  •>,  take  the 

case    from    the  jury  by  grant 
nonsuit,  or  ordering   a  verdict  for 
the  defendant  ib 

7.  Held,  also,  that  if  the  potatoes  were 
frozen  at.  <!.,  a: 

for  delivery  IK:  the  defen- 

dant was  chargeable  with  the  loss. 
That  nothing  short  of  a  calamity 
would  justify  the  holding  of  the  cars 
at  G.  for  so  long  a  time.  if> 

8.  Receipts   for   freight,   given    by   a 
consignee  to  the  carrier,  stating  the 
goods  to  be  in  good  order,  are  evi- 
dence in  favor  of  the  latter  that  the 
freight  was  delivered  in  good  order. 
But,  as   between   the  parties,  they 
are  not  conclusive  on  the  question. 

if) 

9.  When   it  appears  that  the  carrier 
demanded  that   the  receipts  should 
be  put  in  that  form,  as  a  condition 
to  the  delivery  of  the  goods;  and 
that  the  receipts  were  signed  under 
a  protest  that  the  goods  were  not 
in  good  order ;  it  is  a  fair  question 
of  fact  for  the  jnry,  on  the  evidence, 
and  cannot  be  disposed  of  in  favor 
of  the  carrier,  as  a  question  of  law. 

ib 

10.  Where  the  property  delivered  to 
a  carrier  for  transportation  is  of  a 

character  recognized  among  carriers 
and  forwarders  as  perishat>le,  it  re- 
quires particular  attention,  and  a 
greater  degree  of  care  than  attaches 
to  such  as  is  deemed  non-perishable. 
TnriiUi  v.  3\'/.'  Yvrk  Cm.  dv.  /. 
Co.,  '  538 

11.  A  quantity  of  cabbages  were  re- 
ceived from  the  plaintiff,  by  the  de- 
fendant, at  East  Albany,  for  trans- 
portation to  New  York,  on  the  ' 'th 
and  7th  of  January.     They  were  iu 
the  car.  ready  for  the  freight  train, 
at    10. 4u    p.m. ;    from    which   place 
freight    train*    \sviv 

fur  New  York  every  tVw  hour*, 
the  running  time  being,  ordinarily, 
about  eleven  hours.  Tlr 
left  at  East  Albany  a  considerable 
time,  although  several  other  trains 
were  sent  over  the  road  in  the  mean- 
time ;  and  it  did  not  reach  .New 
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York  until  the  10th  or  13th  of  Jan- 
uary ;  when  the  cabbages  were  fro- 

zen.  iiiul  nearly  deMroyed.  /A/7. 
that  tin-  judge  properly  instructed 
the  jury  that  tin-  property  liaving 
been  delivered  to,  and  accepted  by, 
the  defendant  as  perishable,  it  be- 
came its  duty  to  forward  it  by  the 
first  train  ;  unles*  there  was  such  a  ' 
pressure  and  accumulation  of  freight 
of  a  similar  kind,  which  had  pre- 
viously arrived,  as  to  prevent  such 
immediate  action.  ib 

12.  Held,  also,  that  if  there  had  been 
no  accumulation  of  freight  for  trans- 
portation, beyond  the  ordinary  capa- 
city of  the  road,  all  of  it  should  have 
been  forwarded  in  the  order  of  its 
arrival;     but    if    any    delays    were 
necessary,  by  reason  of  unusual  ac- 
cumulation, the  perishable  property 
should  be  forwarded,  in  preference 
to  that  which  was  non-perishable,  ib 

13.  Held,  further,  that  whether  the 
plaintiff  should  have   guarded   the 
property  by  other  means  than  those 
employed,  was  a  subject  for  the  con- 
sideration  of  the  jury,  holding  in 
mind  the  character  of  the  property ; 
the  state  of  the  weather;  the  condi- 
tion of  the  car  in  which  the  property 
was  to  be  forwarded ;   the  distance 
from  its  destination ;  and  the  usages 
of  prudent  men  under  like  circum- 
stances, ib 

14.  Also  held,  that  the  plaintiff  took 
all  risks  of  injury  to  the  property 
from  frost,  which  would  have  hap- 
pened had  it  been  forwarded  im- 
mediately ;  and  the  defendant   was 
to  be  held  liable  only  for  such  dam- 
age as  was  occasioned  by  frost,  as 
the  result  of  inexcusable  delay,      ib 


explanation  and  correction  by  parol 
evidence.  ib 

17.  Held,  also,  that  evidence  of  what 
the  plaintiff  could  have  obtained  in 
tin-  public  market,  for  the  cab!' 
on  the  morning  of  their  arrival  in 
New  York,  was  evidence  bearing  on 
the  question  of  value,  and  therefore 
admissible  on  that  question.  ib 

See  INSURANCE  (MARINE,)  7,  8,  10. 


COMPLAINT. 

1.  The  only  ground  of  action  stated  in 
a  complaint  was  that  the  defendant 
had   brought  actions   of    ejectment 
against  the  plaintiffs  for  the  recovery 
of  certain  real  estate,  and  had  after- 
wards,   by    summons,    commenced 
summary    proceedings    to    re 
possession  of  the  same  premises,  for 
non-payment  of  rent ;  and  that  the 
act   of  the   defendant  in  procuring 
such  summons  to  be  issued,  and  all 
the  proceedings  thereon,  were  inju- 
rious to  the  plaintiffs,  and,  during 
the  pendency  of  the  ejectment  suits, 
were  an  abuse  of  the  proceedings 
prescribed    by    the    statute    umicr 
which  the  said  summons  was  issued. 
The  prayer  wa«  that  Ihe  proceedings 
under  the  summons  might  be  abated, 
and    for    an    injunction.     Held,   on 
demurrer,   that  the   complaint   did 
not  state  a  good  cause   of  action. 
Ch-issler  v.  Stuyvesant,  77 

2.  Though   immaterial   allegations  be 
inserted  in  a  complaint,  that  is  not 
a  cause  of  demurrer;  and  they  can- 
not  be  stricken  out  on  a  motion  for 
judgment    for    frivolousuess   of    de- 
murrer.     Sosticick    v.    Dry    Goods 
Bank,  449 


15.  The  plaintiff  signed  a  receipt  for 
the  property,  in  New  York,  as  "  in 
good  order."     Htld,  that  it  was  com- 
petent for  him  to  show  the  circum- 
stances under  which  this,  receipt  was 
given :    and   that   he   might   prove  i  4. 
that  h>   wanted  to  sign  a  receipt  for  ' 
th  in  poor  condition,"  but 
was  not  allowed  to  do  so.  ib 

16.  That  he  was  not  concluded  by  the 
terms  of  the  receipt.     That  it  was 
not  of  binding  force  as  a  contract ; 
that,  at  most,  it  was  but  an  admis- 
sion,   and   therefore   susceptible   of 


Redundant  or   impertinent  matter, 
1  in  a  complaint,  do  not  fur- 
nish sufficient  ground  for  a  demur- 
rer, ib 

A  complaint  stated,  in  effect,  that 
the  plaintiff,  being  the  owner  of  a 
certain  United  States  bond,  left  it 
with  B.  &  II.,  as  her  agents,  to  eon- 
vert  the  same  into  cash  for  her; 
that  B.  <t  II.  employed  the  defen- 
dant t.>  accomplish  that  object;  that 
•ndant  sold  such  bond,  or  con- 
verted it  into  money,  and  instead  of 
remitting  the  proceeds  to  the  plain- 


INDEX. 


677 


tiff,  or  her  agents,  B.  <t  II.,  converted 
the  same  to  its  own  use,  by  placing 
the  same  to  the  credit  of  B.  <fc  II. 
on  their  account :  Held,  on  demur- 
rer, that  the  complaint  contained  a 
good  cause  of  action.  ib 

6  field,  also,  that  such  diversion  of 
the  bond,  or  its  proceeds,  to  the  pur- 
pose of  a  security,  or  application 
upon  B.  <fe  H.'s  antecedent  debt  to 
the  defendant,  without  the  consent 
or  authority  of  the  plaintiff,  or  any 
fresh  advances  made  thereon,  did 
not  constitute  the  defendant  a  holder 
in  good  faith  and  for  value,  as 
against  the  plaintiff.  ib 

6.  Held,  further,  that  even  a  person  to 
whom  B.  <fe  H.  had,  under  such  cir- 
cumstances, voluntarily  delivered  the 
bond,  upon  an  antecedent  debt  of 
theirs,  could  not  hold  it,  as  against 
the  true  owner.  ib 

See  AMENDMENT,  1,  3. 
PROMISSORY  NOTES,  1. 


COMPROMISE. 
See  ACCOED  AND  SATISFACTION,  4. 

CONSIDERATION. 

See  AGREEMENT,  1,  2,  8. 

VENDOR  AND  PURCHASER,  1,  2,  4. 

CONSPIRACY. 

See  ACTION,  6. 

CONSTITUTIONAL  LAW. 

1.  The  act  of  1873,  (chapter  385,)  abol- 
ishing the  board  of  assistant  alder- 
men of  the  city  of  New  York  from 
and  after  the  1st  day  of  January, 
1875,  and  transferring  its  powers 
and  duties  to  the  board  of  aldermen, 
was  valid  and  constitutional.  Dem- 
arcst  \.  \VickJi'.nn,  812 


2.  The  office  hein^-one  whose  duration 
was  not  provided  for  by  the  con- 
stitution, it  wus  subject  to  the  au- 
thority vested  in  the  legislature, 
over  all  municipal  corporations  ; 
and  its  duration  could  bo  declared 


by  law,  within  the  plain  import  of 
section  3,  article  10  of  the  consti- 
tution, ib 

3.  Accordingly  held,  that  votes  ca.^t  tor 
the  plaintiffs,  for  the  office  of  a- 
ant  aldermen,  at  tin-  general  el> 
held  in   Nov.-iuher,  1*71. 
nullities,  the  otiicc  having  been  abol- 
i-hcd  ;  and  that  it  was  the  duty  of 
the  mayor  to  recognize  the  board  of 
aldermen,    sol.-.  cummoii 

council  of  the  city,  and  to  regard  and 
consider  all  its  official  acts,  within 
the  limits  of  its  prescribed  authority, 
as  valid  and  effectual.  ib 


CORPORATION. 

See  ACQUIRING  LAND,  <fec. 
AGREEMENT. 

MANUFACTURING  CORPORATIONS. 
NEW  YORK  BRIDGE  COMPANY. 
PARTNERSHIP,  2. 


COSTS. 

1.  On   the  taxation  of  costs,  upon   a 
judgment  on  the  report  of  a  referee, 
the  referee's  decision  awarding  judg- 
ment, stands  before  the  clerk  as  the 
mandate  of  the  court,  and  until  va- 
cated and  set  aside,  *ueh  direction 
should  be  obeyed.     The  clerk  has 
nothing    to   do   with    the    question 
whether  it  has  been  regularly   ob- 
tained.    Ballou  v.  Parsons,  19 

2.  On  appeal  from  an  order  of  a  surro- 
gate, the  costs  which  may  be  awarded 
under  s.-t-tion  :US  of  the  Code,  are 
only  those  which  may  bo  recovered 
in  an  action  at  issue  on  a  question 
of  law,  from  the  time  the  proceeding 
is  brought  into  this  court,  namely, 
*'2O  for  the  argument,  and  *  i 
each  term  the  appeal  is  necessarily 
on  the  calendar,  exclusive  of  the  term 
at  which   it    is  argued.      ' 
Jtrdinyton,  321 

8.  Where,   in    an   action    against   an 
executor,  there  has  been  u 
and  a  report  in  favor  of  the  plaintiff, 
and   a    certificate  by    the 

showing  the  presentment  ut'  the  de- 
mand to  the  executor,  an  otfcr  to 

refer,  refusal  l>y  exerutor  to  refer, 
and  a  rejection  of  the  i-l.iim,  before 
suit  brought,  the  proper  practice  is 
lor  the  plaintiff  to  apply  to  the  court 
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for  an  order  allowing  costs.  The 
referee  has  no  power  to  pass  upon 
that  question.  Xinith  v.  Knndnll,  :'>77 

4.  In  an  action  to  foreclose  a  mortgage 
executed  after  the  marriage  of  the 
mortgagor,  but  not  yiveu  for  the 
purcha.-e-money  nor  executed  by  the 
wife,  the  latter  is  not  a  nece>-ary 
party;  and  if  she  does  not  appear, 
tlie  judgment  properly  allowable 
will  not  att'ect  her  prior  and  supe- 
rior interest  in  the  premise*.  Bar- 
ker v.  Liirton,  458 

6.  And  if,  after  being  served  with  the 
notice  specified  in  g  131  of  the  Code, 
and  subsequently  with  a  stipulation 
that  nothing  in  the  judgment  shall 
affect  her  claim  to  dower,  the  wife 
appears,  and  sets  up  the  defence  that 
she  is  not  a  necessary  party,  neither 
party  will  be  entitled  to  costs,  as 
against  the  other ;  the  plaintiff  hav- 
ing unnecessarily  made  her  a  party, 
and  she  having  unnecessarily  de- 
fended, ib 

6.  Where  a  plaintiff  brings  an  action, 
in  this  court,  claiming  damages  in 
the  sum  of  $150,  and  recovers  less 
than  $50,  the  action  being   one   of 
which  a  justice's  court  would  have 
jurisdiction,   but   for   the  excessive 
claim  of  damages,  he  is  bound  to  pay 
costs  to    the    defendant.     Mechl   v. 
Schwieckarl,  699 

7.  In  an  action  of  trespass  for  entering 
upon  premises  owned  by  a  church, 
called  St.  Peter's  church,  and  cutting 
down,    prostrating   and   destroying 
a   shed  thereon,  in  the  use  and  oc- 
cupation   of,  and   belonging  to,  the 
plaintiff,  the  answer  denied  that  the 
shed  was  in  the  use  and  po-.-> 

of  the  plaintiff,  or  that  the  defendants 
injured  or  destroyed  it.  For  a  sec- 
ond answer,  the  defendants  averred 
that  they  were  trustees  of  said  St. 
Peter's  church:  that  tlie  parties  and 
other  persons  attending  >;ud  ehurch, 
having  changed  their  place  of  wor- 
ship to  another  edtiice  near  by, 
known  as  St.  Jamt-s' church,  author- 
ized and  directed  the  defendants  to 
remove  said  shed,  with  others,  to 
the  premise-  of  the  latter  church; 
and  that  under  and  in  pursuance 
of  such  licence,  the  defendants  re- 
moved the  r-ln  d  to  Mich  premise-, 
and  there  put  it  up,  for  the  plain- 
tiff I  that  thc.-e  an- 


did  not  deny  the  plaintiff's  title  to 
the  shed,  or  set  up  title  in  the  de- 
fendants. And  that  no  question  of 
title  to  real  property  arose,  upon  the 
pleadings,  or  was  put  in  i-<iu',  within 
the  intent  of  section  304  of  the  Cod««. 


8.  A  claim   of  license  does  not  i 
sarily  involve  an   assertion  of  title, 
or  raise  an  issue  of  title  to  the  laud 
to  which  it  relates.  ib 

9.  When  the  license  is  alleged  to  have 
been  given  by  the  plaintiff  himself, 
this  excludes  the  idea  of  an   asser- 
tion of  title  in  any  one  else,  or  any 
purpose   to   question   or  controvert 
the  plaintiff's  title,  or  put  it  in  issue. 

it 

See  ALLOWANCE. 
APPEAL. 


COUNTY. 
See  ACTION,  3,  4,  5,  6,  8. 

COUNTY  COURT. 
See  APPEAL. 

COVERTURE. 
See  MARRIED  WOMEN,  8,  10,  11. 

CREDITORS. 
See  USES  AND  TRUSTS. 

CREDITORS'  SUITS. 

1.  Although   it  is   the  usual  and  the 
better  practice,    in    actions   in   the 
nature  of  creditors'  suits,  on  a  judg- 
ment for  the  plaintif!',  to  direct  the 
appointment  of  a  receiver  and  a  sale 
by  him ;  yet  it  is  not  improper  to 
adjudge   that    the  property  be  sold 
on  execution,  by  the  sheriff.     Ken- 
n></>/  v.  liarutkloti,  2U9 

2.  If  the  complaint,  in  such  an  action, 
is   not  filed  on  behalf  of  the  plain- 
tiff  and   other    creditors   similarly 
.-ituated,   and    it  does   not    appear 
that    there  are  any  other  creditors, 
the  judgment  should  only   declare 
the  conveyances  fraudulent  and  void 
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as  to  the  plaintiff's  judgment,  and 
direct  a  sale  for  the  payment  of  that, 
alone,  with  c<.  ib 

3.   A  provision,  in  such  a  judgment, 
directing  that  the  surplus  mon<  . 
the  sale  be  brought  into  court,  is  not 
appropriate  to  the  case.  ib 


CRIMINAL  LAW. 

1.  Trial. 

1.  A  prisoner  under  indictment  can 
admit,  as  testimony  to  be  considered 
by  the  jury,  on  the  trial,  depositions 
of    non-resident     witnesses,     taken 
prior  to  the  trial,  or  de  bene  ease,  by 
his   consent  and    in    his   presence. 
Wighttiian  v.  T/ie  People,  44 

2.  Where   the   prisoner,   both   before 
and  at  the  trial,  consented  that  depo- 
sitions so  taken    should  be  read  in 
evidence  on  the  trial ;  held  that  such 
consent  was  a  waiver  of  more  formal 
proof,  and  was  binding  upon  the 
prisoner.  ib 

2.  Accomplices. 

8.  A  court  of  oyer  and  terminer  has 
the  power,  in  its  discretion,  without 
distinction  in  respect  to  the  charac- 
ter of  the  crime,  to  allow  an  accom- 
plice to  be  called  and  used  as  a 
witness  for  the  prosecution.  Linx- 
day  v.  The  People,  548 

4.  And  after  such  discretion  has  been 
exercised,  and  the  accomplice  has 
testified,  the  exercise  of  such  di.-cre- 
tion  should  not  be  reviewed,  upon 
a  bill  of  exceptions.  ib 


5.  If  the  accomplice  is  jointly  indicted 
with  the  principal,  a   nolle  proxnjiti 
may  be  entered,  as  to  the  former, 
and  he  may  be  examined  as  a  wit- 
ness against  the  latter.  ib 

3.  Murder  ;  evidence. 

6.  After  proof,  by  the  testimony  of  an 
accomplice,  ot'  the  commission  of  a 
murder    on  the    I'.'th  of   December, 
and  the   removal   of    the   hotly,  by 
the   prisoner,  about    ten    o'clock    the 
next  evening,  the  prosecutor   sought 
t.i  corroborate  thi~  evidence  by  ask- 
ing a   witness,  \\ho  \vas  at   a  certain 
house  near  the  scene  of  the  murder, 
if  he  saw  the  prisoner  pass  aloim  the 


highway  about  ten  o'clock,  on  any 

:iing    in    December.     This    was 
objeetn!    to,    upon    the    -:' 
the  te.-timony  would  not,  i,.-  eorrobo- 
rative    uiile.-s   tin-  v. ' 
the  time.       //,-/,/,    that   t!.. 
was     simply    introductor 
liminary.     That   the    [.roof  \\. 
reeled  to  an  important  and  int.- 
fact  tending  to  connect  the  pri 
with  the  commission  ot'theern: 
the  evening  of  ita  commi 
that  it  was  not  inadi 
it   was  not,   in   its  particular.-,  cer- 
tain, positive  or  conclu-h 
lishing  such   fact.     Liittday  v.   The 
People, 

7.  That  the  evidence  was  proper   for 
the  consideration  of  the  jury,  and  it 
was  for  them  to  pass  upon  its  force 
and  effect.  »6 

8.  On  a  trial  for  murder,  it  is  admis- 
sible to   prove    that   the   deceased 
had  two  watches,  and  how  he  usu- 
ally  carried    them,   and    that    one 
watch,  in  a  buckskin  case,  such  as 
he  usually  carried,  was   afterwards 
seen  hanging   up   in  the  prisoner's 
bed-room ;  the  object  being  to  show 
that  the  prisoner  had  prop'erty  that 
had  previously  belonged  to  the  de- 
ceased, ib 

9.  Although  the  testimony  of   an  ac- 
complice, if   fully  believed,  clearly 
establishes  the  guilt  of  the  prisoner 
as  the  principal  offender,  and  would 
justify  a  conviction  ;  yet  k  is  proper 
for  the  people,  and  they  are  bound, 
to    make  such  other  proof  as  they 
are  able  to  make,  in  corroboration  , 
of  such  testimony.  ib 

10.  They   are  entitled   to   give   proof 
both  of  the  facts  'and  circumstances 
attending    the    commission   of    the 
crime,  and  also    such  as  relates  to 
the  person  of  the  prisoner,  and  con- 
nects him  with  the  and 
with  the  commission  of  the  offence.  16 

11.  An    accomplice    having   te-titied 
that  the  murder  wa-  eommitted   in 
a  cert aii, 

mony  of  another  wit  lies.-,  that  ho 
had  examined  said  stable  and  found 

marks  of  blood  on  the  face  of  tho 
manner,  on  the  stairs,  and  on  boards 

and  stringers  therein,  was  proper; 
beintr  Lreneral  evidence  corrobora- 
tive of  the  accomplice's-,  in  respect 
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to  the  place   and  fact  and  circum- 
stances of  the  murder.  ib 

12.  Held,  also,  that  the  positive  tcsti- 
mony  of  experts  that  they  plainly 
discovered  stains  on  chips  taken 
from  the  floor-boarding  of  the  pris- 
oner's sleigh,  composed  of  blood, 
and  human  blood,  was  admissible. 
as  corroborative  of  the  testimony  of 
the  accomplice,  that  a  spot  of  blood 
was  seen  by  him  on  the  floor-boards 
of  the  prisoner's  sleigh,  after  the 
removal  of  the  dead  body  thereon,  ib 

4.  Indecent  exposure. 

18.  Where  six  women  made  an  inde- 
cent exposure  of  their  persons,  for 
money,  to  five  men  present  and  pay- 
ing therefor ;  held,  that  such  exhibi- 
tion made  the  room  wherein  it  oc- 
curred a  "  public  place,"  within 
the  meaning  of  the  statute,  although 
it  was  a  room  in  a  house  of  prosti- 
tution, and  not  open  to  the  general 
public.  People  ex  rel.  Lee  v.  Bixby, 

221 

14.  Held,  also,  that  the  offence  being  a 
misdemeanor  committed  by  all,  at 
the  same  time,  each  aiding  and  abet- 
ting every  other,  the  offence  was 
joint,  and  the  offenders  could  be 
jointly  prosecuted  and  convicted,  ib 

See  WARRANT. 

WRIT  OF  ERROR. 


DAMAGES. 

See  AGREEMENT,  24  to  28. 
VERDICT,  2. 


DECLARATIONS. 
See  WILL,  8. 

DEDICATION. 

1.  When  a  piece  of  land  in  a  city  is 
dedicated  by  the  owners  to  the  pub- 
lic for  the  purposes  of  a  park  or 
square,  the  city,  if  it  accepts  the 


dedication,  becomes  seised  of  it,  not 
in  fee,  but  in  trust  for  the  public, 
charged  with  the  duty  of  preventing 
appropriation  to  any  other  uses 
than  such  as  the  donors  intended, 
and  of  securing  to  the  public  the  en- 
joyment of  the  benefits  which  it  was 
designed  to  confer.  Burnett  \. 
£agg,  154 

2.  Unless  a  private  person,  living  in  a 
corporation  in  which  land  has  been 
dedicated  for  a  public  use,  lias  ac- 
quired in  some  legal  way  an  inter- 
est in  such  easement,  from  the 
person  dedicating  the  land,  he  can- 
not  maintain  an  action  against  a 
person  or  corporation  interfering 
with  or  disturbing  such  easement  ; 
unless  he  sustains  thereby  some  >]>.•- 
cial  and  peculiar  damage,  which  is 
not  sustained  by  the  great  mass  of 
the  inhabitants.  i/> 

8.  It  would  be  a  breach  of  the  trust 
under  which  a  city  holds  land,  dedi- 
cated to  the  public  for  the  purposes 
of  a  park  or  square,  to  permit  it  to 
be  appropriated  to  private  use ; 
much  more  to  expressly  permit  such 
appropriation.  A  breach  of  trust  is 
never  presumed.  Per  MTJLLIN,  J.  ib 

4.  The  benefits  afforded  by  a  public 
park  or  square,  are  those  of  light, 
air,  prospect  and  of  a  public  prom- 
enade. Inclosing  and  planting  trees 
upon  land  so  dedicated,  does  not  in- 
terfere with  the  enjoyment  by  an 
individual  of  any  of  the  benefits  the 
laying  out  of  a  park  or  square  was 
intended  to  confer.  ib 


5.  A  triangular  piece  of  land  in  the 
city  of  Syracuse  having  been,  by 
the  owners,  dedicated  to  the  public 
for  the  purposes  of  a  park  or  square, 
and  accepted  by  the  city,  the  defen- 
dant asked,  and  obtained  permis- 
sion, from  the  common  council,  "  to 
set  shade-trees  on,  and  to  inclose,  a 
portion  of  the  triangle  with  a  suit- 
able fence."  Held,  that  if,  under  this 
permission,  the  defendant  should  at- 
tempt to  appropriate  the  triangle 
to  his  own  use,  an  individual  citizen 
could  maintain  an  action  aL'aitist  the 
defendant  and  the  city,  to  prevent 
it.  But  that  until  that  was  done, 
or  attempted,  he  could  not  maintain 
such  an  action.  »6 
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DEED. 

1.  Where  the  grantors  in  a  deed,  al- 
though  not    positive! v   ,n,/i.  /•(///!//">, 
are  yet,  from  age  ami  infirmity,  un- 
der an  influence  and  in  a  condition 
of  mind  to  be  to   guard 
iiirniiist    imposki'ii!  let  im- 
portunity   or     undue    influence,    it 
becomes  the  duty  of  the  court  to  criti- 
cise the  transaction  with  severity, 
in  order  to  see  whether  fraud,  ac- 
tual or  constructive,  has  been   de- 
signed   and    perpetrated.     Sweet  v. 
Bean,  91 

2.  The  plaintiffs  —  a  man  eighty  years 
of  age,  enfeebled   by   age   and    in- 
firmity, both  in  mind  and  body,  and 
his  wife,  who  was  in  a  similar  con- 
dition   from     recent    illness  —  con- 
veyed a  farm  worth  $6,500,  and  sur- 
rendered personal   property  of  the 
value  of  §1,500,  to   the   defendant, 
who  had  lived  with  them  for  many 
years  and  had  their  confidence,  upon 
the   understanding   that   the   latter 
should  pay  the  debts  of  the  grantors, 
amounting  to  §1,500,    and   support 
the  grantors  during  their  lives.    The 
deed  contained  a  reservation  of  the 
use  of   the    farm,   for  life,   to  the 
grantors  or  the  survivor ;  but  there 
was  no  covenant  by  the  grantee  to 
pay  the  debts  or  support  the  plain- 
tiffs.    The  deed  was  prepared  under 
and    by  the   direction    of   the    de- 
fendant;   the    grantors    taking    no 
counsel  in  regard  to  the  propriety 
of   the   arrangement.      The  r< 
found    that  the    defendant    fraudu- 
lently took  advantage   of  the  condi- 
tion of  the  hu>i<aiul'~  mind  to  induce 
him  to  make  the   conveyance,  and 
surrender  the  personal  property,  and 
did  in  fact  obtain  tin-  deed  from  him 
by  fraud  and  undue  influence.     Held, 
that  these  findings  being  supported 
by  the  evidence,  warranted  a  judg- 
ment setting  the  deed  aside  for  fraud 
and  undue  influence.  ib 


DEFENCE. 

See  LANDLORD  AND  TENANT. 
MAERIED  WOMEN,  8,  10,  11. 


DELIVERY. 

See  LIEN,  1. 

MORTGAGE,  6,  8. 


DKMURRER. 
See  COMPLAINT,  2,  8. 


DEPOSIT: 
See  CRIMINAL  LAW,  1,  2. 

DILIGENCE. 
See  COMMON  CARRIERS,  4,  5. 

DISCRETION. 

See  CRIMINAL  LAW,  3,  4. 
WITNESS,  4,  5. 

E 

EJECTMENT. 

1.  In  an  action  of  ejectment,  upon  a 
lease  in  perpetuity  reserving  rent, 
with  a  right  of  re-entry  in  case  of 
non-payment,  brought  by  one  claim- 
ing under  the   lessor,  the   plaintiff 
proved  a  regular  transfer  of  title  and 
interest  from  the  lessor,  which  had 
come  to  and  vested  in  the  plaintiff, 
before  suit  brought.      /A/'/,  that  this 
chain  of  title,  with  possession  of  the 
property,   was    at  least  prima 
evidence  that  the  possession  was  un- 
der that  title,  and  became  actual  evi- 
dence of  the  fact  of  possession  under 
that    title    when    the  last    regular 
grantee  in  the  line  claimed  the  title 
and  demanded  the  rent  reserved,  of 
the  tenant  in  possession,  and  received 
from  the  latter  a  recognition  of  Ids 
right  by  a  i/nmiUe  from  him  to  pay 
the  rent.      \\' Inland  v.   Weaver,      116 

2.  The   tenant    in    possession    cannot 
overcome   such   a  title   by  showing 
title  in  himself  from  the  -ame  Com- 
mon source —  the  original   lessor  — 
if  there  is  a  want  o! 

tween  him  and  the  common  source. 

'6 

3.  Recitals  in  deeds  to  form. 

of   conveyances    from    the    common 
source  of  title  to  their  \--. 
in  interest,  will  not   estop  the  plain- 
till'  in  such  an  action  ;   h- 
a  pri\y  in  the  cMate  flowing  th1. 
the   defendant's   chain    oi 
the    defendant    and    hi?    slice- 
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grantors    being     strangers    to    the 
plaintiff's  chain  of  title.  il> 

4.  After  a  witne-^  had  te~;  ilied  that 
ho  knew  the  premises  described  in 
the  lease  under  which  the  plaint  ill' 
claimed,  and  knew  the  adjoining 
lots,  he  was  asked  whether  the  lot 
described  in  the  complaint  was  em- 
braced in  Ihe  boundaries  of  the 
lease.  He  answered  that  it  was. 
Held,  that  the  testimony  was  compe- 
tent ;  the  fact  inquired  of  being  one 
which  any  witness  was  legally  com- 
petent lo  an>\\or,  who  was  acquaint- 
ed with  the  land,  and  the  adjoining 
lands,  and  their  description  and 
locality  as  connected  with  other 
farms  or  monuments.  ib 

See  ADMISSIONS,  1. 


EQUITABLE  MORTGAGE. 
See  LIEN,  7. 

ERROR  (WRIT  OF.) 
See  WRIT  OF  EEEOE. 

ESTOPPEL. 

1.  A  party,  by  assenting  to  proceed- 
ings,   aiding  them,  and   approving 
them,    until  others    act    upon    his 
assent  and  approval,  contributes  to 
the  creation  of  an   estoppel  against 
himself,  which  binds  him.    Matter  of 
Lewis  v.  City  of  Utica,  456 

2.  Proceedings  taken  for  the  opening 
of  a  new  street  in  a  city,  up  to  the 
time  of  the  first  meeting  of  the  com- 
missioners, were    had  with  the   im- 
plied assent  and  approval  of  the  ap- 
pellant,     lie  appeared  at  that 

ing,  and  stated  that  he  was  an  owner 
of  land  to  be  taken,  and  consented 
and  de.-ired  that  the  street  should  be 
opened,  "and  in  that  way  was  a 
petitioner."  He  made  no  objection 
to  the  proceedings,  un'il  after  the- 
n-port of  the  commissioners  was 
lilc'd  and  he  was  informed  ol  their 
on.  Hi //I,  that  ho  could  not 
be  heard  to  i 

lions  to  the  proceeding-  lie  had  thus 
promoted,  a--cnted  to,  and  CO-oper- 
ateil  in  until  after  a  report  therein 
was  made  which  was  a  surprise 
upon  him  in  respect  lo  the.  amount 


of  the  assessment.     His  appeal  was 
therefore  dismissed.  ib 

,  In  such  a  case,  the  maxim  that  "  he 
who  will  not  speak  when  he  should, 
shall  not  speak  when  he  would," 
applies.  ib 

See  EJECTMENT,  3 
l.i::\,  8. 
MARRIED  WOMEN,  4. 


EVIDENCE. 

1.  Competent  and  incompetent. 

1.  In   an    action   upon   a   promissory 
note  given  to  the  plaintiff's  intes- 
tate,   the    defence    was    that    it  had 
been  assigned  to  the  defendant's  wife. 
Held,   that   there  was   no   error    in 
allowing    the  defendant    to   testify 
that  he  saw  the  note   in    his  wife's 
possession ;    that  not   being  a  per- 
sonal  transaction   between   the   de- 
fendant and  the  intestate,  and  there- 
fore inadmissible  under  section  399 
of  the  Code,  but  a  fact  with  which 
the  intestate  had  no  then  present  or 
immediate  connection.    Smith  v.  Ser- 
gent,  243 

2.  Indorsed  upon  the  note  in  suit  was 
an  unexecuted  assignment  to  the  de- 
fendant's  wife.     Held,   that    it   was 
erroneous  to  ask  the  attorney  who 
drew  the    papers,  whether    he   sup- 
posed the  assignment  was  signed  by 
the  payee,  at  the  time ;  the  subject 
under   examination    being   whether 
the  note   hail    been    transferred   by 
the  payee,  to  the  defentlaut's  wife,  ib 

3.  After  proof  had  been  given  of  state- 
men:  -  of  i  he.  plaintiff's  intestate  that 
lie    had    given  the  defendant's  wife 

;  that  he  had  given  her 
in  the  personal  property,  farming; 
uteiiHl-.  .v e. ;  that  he  had  given  her 
••>  in  the  trade,  itc.,  ihe  plaintiff 
offered  to  prove  thai  (lie  personal 
property  sold  lo  the  defendant  \va* 
worth  at  least  sfiMO  more  than  the 
price  paid.  Hi-Id,  that  the  evidence 
was  admissible,  and  was  improperly 
excluded.  ib 

4.  The  plaintiff  offered  to  prove   that 
tin-    defendant's    wife    had    admitted 
that  the  payee   had  alv.  ays  remained 
the  owner  of  the    note.      //</«/,  that 
the    evidence    was    improperly    ex- 


INDEX. 


C83 


eluded;  it  not  falling  within  the  rule 
which  excludes  the  declarations  of  a 
former  holder  of  a  note,  in  a  suit 

brought  by  one  to  whom  it  has,  been 
transferred  for  value.  /'/< 

6.  That  as  the  defendant  claimed  the 
note  by  a  title  growing  out  of  his 
marital  rights,  as  survivor  of  his 
wife — claimed  title  through  his  wife 
in  a  representative  capacity — her  ad- 
missions were  competent,  as  against 
him.  ib 

6.  An  order  of  the  court,  vacating  an 
assessment,  is  not  admissible  in  evi- 
dence without  the  production  of  the 
roll  or  record  of  the  proceeding  in 
which  the  order  was  made.     Mayer 
v.  Mayor  &c.  of  New  York,  323 

7.  But  if  the  order  is  wholly  immate- 
rial, because  the  fact  which  it  is  re- 
ceived to  prove  is  not  essential  to 
the  plaintiff's  right  to  recover,  and 
the  jury  cannot  be  said  to  have  been 
affected  by  the  improper  and  illegal 
evidence,  the  error  of  receiving  it 
will  not  be  regarded.  ib 

8.  The    judgment   roll    in    an    action 
brought  by  a  creditor,  against  the 
administrator   of  a   deceased  judg- 
ment debtor,  to  reach  the  iiitere-i  of 
guch  judgment  debtor  in  real  e 

to  which  action  the  heir  at  law  of 
the  debtor  and  his  wife,  the  grantee, 
was  not  a  party,  is  not  admissible 
in  evidence  against  such  heir  at  law, 
in  a  subsequent  action,  brought 
against  him  by  a  creditor  of  the  in- 
T  the  same  purpose.  Chil- 
li/';/ i;oi-th  \ .  /'V-  379 

9.  In  an  action  brought  against  the  de- 
fendant as   indorser  of  a  promissory 
note,  tli  \as   that   the  in- 
dorsement,  was   a   turnery.      On   the 
trial,  the  defendant  ottered  to  prove 
that  a   witnes>.  called    by  the   plain- 
tiff, had  been  instrumental  in  y-ctt'mi; 
one    1).   indicted   for    the  forvvry   of 
the  note  in  suit,  iiiMsting  that  if  he 
was    so    Instrumental    it    militated 
iigainM,   and   impaired    hi-;    opinion. 
pre\  i'Hi-ly  u'iven   in  evidence,  to  the 
effect  that  the  indorsement   wa 
\iine.      Hcl'l,  that  this  was  not  < 
sarily  so;   and  that  the  e\  • 
properlv  excluded.      J/^/7,-,s  v.  Kimi, 

22C 


2.  Becotidai-y. 

10.  The  defendant   testified   that   her 

husband   hud  acre.-.-,  to  a  drawer  in 
which  she    had    la-'  :tain 

paper,  and   that    he    had 
some     paper.-     which    were     in 
drawer.      He  [led   on    to 

show  that  he  de-t  mycd  the  p 
nor  was  its-  loss  <>th<  .  inted 

for.     Held    insuHici  e.   of 

loss  to  admit  secondary  evide: 
the  contents  of  the  paper.  / 
ex  rel.  Johnson  v.  J."  ln'J 

11.  When  it   appears   that  the  party 
offering  parol   evidence  of  the  eon- 
tents  of  a  written  instrument  would 
have   an   interest    in   getting   rid  of 
the  original,  in  order  to  introduce 
secondary  evidence  of  its  cont 

the  clearest  proof  of  loss  is  required, 

ib 

8.  Parol. 

12.  Upon  the  sale  and  purchase  of  a 
farm,  stock  and  tools,  a  bond  and 
mortgage  were  executed  by  the  pur- 
chaser for  the  purchase-money  of  the 
farm,  and  a  note  was,  at  the  same 
time,  given  by  him,  to  the  grantor, 
expressing,  on  its  face,  as  the  consid- 
eration thereof,  the  purchase  by  him 
of  the  grantor's  "  stock,  farming  and 
dairy    tools.''      These    papers    were 
executed    in    pursuance    of   an   oral 
agreement  between  the  parties,  but 
it  did   not   appear  that   there   was 
any  written  contract  expressing  the 
terms   and   conditions   of  the   sale. 
In   an    action  upon  the  note;  field, 
that  it  was  not  erroneous  to  admit 
parol   evidence    of  the  terms  of  tho 
sale  of  the  farm  and  other  proper!  v. 
Smith  \.  Sayeitt,  lilo 

4.  Strikitu/  out. 

13.  When   evidence  is  given   and  re- 
ceived, tending  to  prove  a  m.-: 
fact,   it   is  not    the   province    of  the 
court  to  strike  it  out,  or  exclude    it 
from  the  jury,  on  the  ground  that  it 
is  not  decisive,  or  tii 

been  impaired,  or  etl'ectnall ; 
stroyed,  on  'nation  or 

other\\i-e.       Its  weight    is  a  question 

for  the  jury.     / 

14.  When  evidence  is  obJL-cted  to.  und 
rccehtd   under  objection  and  i  I 
tion,   or   provisionally,  the  jud.. 
doubtful  as  to  its  adieissibility,  may 
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yield  to  the  objection,  uiul  strike  out 
the  evidence ;  and  if  he  does  so,  and 
directs  the  jury  to  disregard  it,  this 
takes  the  testimony  out  of  the  case, 
and  the  exception  with  it.  ib 

15.  But  when  the  evidence  is  received 
unconditionally,  and  without  objec- 
tion, the  judge  has  no  such  power  ; 
and  it  would  be  error  to  strike  it  out, 
as  against  the  party  offering  the  evi- 
dence and  injured  by  its  exclusion. 

ib 

6.  Conflicting. — See  VERDICT  1,  8,  5,  6. 

See   ADMISSIONS. 

COLLISION,  1,  2,  3,  4. 

COMMON  CARRIERS,  5,  6,  8,  17. 

CRIMINAL  LAW,  1,  2,  8,  6  to  12. 

EJECTMENT. 

LIBEL,  1,  2,  3. 

MEMORANDUM. 

RAILROAD  COMPANIES,  3,  6,  7,  10. 

USURY,  1. 

WILL,  8,  9. 

WITNESS. 


EXECUTION. 
Bee  CREDITORS'  SUITS,  1. 


EXECUTORS  AND  ADMINISTRA- 
TORS. 

See  COSTS,  3. 


F 


FINDINGS. 

See  AGREEMENT,  30,  81. 
VERDICT,  3,  4. 


FIRM-NAME. 
See  INJUNCTION. 

FORECLOSURE  SUIT. 
See  COSTS,  4,  5. 

FORMER  ACTION. 

A  former  action  for  the  same  cause, 
commenced  in  another  court,  is  no 

bar  to  a  .:    one,  where   it 


appears  that  no  process  was  ever 
,-erved  in  such  former  action,  upon 
tli'1  defendant,  and  hence  the  court 
acquired  no  jurisdiction  over  the 
per.-on ;  and  that  the  attachment 
against  property,  issued  therein,  has 
been  vacated.  United  States  v. 
Graf,  304 

FRAUD. 

See  ACTION,  5,  6. 
DEED. 


G 

GIFT. 

1.  A  gift  by  will,  by  a  cestui  que  trust 
to  his  trustee,  by  a  principal  to  his 
agent,  by  a   client  to  his  attorney, 
or  by  a  ward  to  his  guardian,  is  up- 
held on  less  evidence  that  there  was 
no  fraud  or  undue  influence,  than  is 
a  gift  in  preaenti.     Decker  v.  Water- 
man, 460 

2.  Yet  if  the  facts  disclose  that  the 
person   taking  the  benefit   was   in- 
strumental in  procuring  the  bequest, 
then  the  rule  will  not  be  modified, 
towards  him.  ib 

3.  Where  the  circumstances  are  such 
that,  if  a  gift  had  been  embodied  in 
a  will,  as  a  bequest  to  the  donee,  and 
if  the  will  had  been  offered  for  pro- 
bate, no  court  would  reject  the  same 
on  the  ground  that  the  devisee  pro- 
cured the  same  by  fraud,  or  the  ex- 
ercise  of  undue  influence   over  the 
testatrix,    then    a  gift    inter    vivos, 
made  under  the  like  circumstances, 
may  be  upheld,  as  against  the  claim 
of  those  who  take  by  inheritance,  ib 

See  PRINCIPAL  AND  AGENT,  8,  9,  10. 
UNDUE  INFLUENCE,  2,  3. 
WILL,  4,  5,  6,  7. 


GOLD. 

See  AGREEMENT,  22,  23. 

H 

HEIRS. 
See  USES  AND  TRUSTS,  2. 
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HUSBAND  AND  WIFE. 

1.  "Where  moneys  were  received  by  a 

husband  from  his  wife,  or  col: 
upon  notes  owned  by  her  at  the  time 
of  her  marriage,  or  realized  from 
eales  of  her  real  estate,  during  cover- 
ture; field,  that  in  the  absence  of 
any  agreement  by  the  husband  to 
refund  them  to  his  wife,  t  i; 
came  his  absolute  property,  on  being 
reduced  to  possession,  in  virtue  of 
his  marital  rights.  Fletcher  v.  Up- 
dike, 364 

2.  Held,   also,  that  a  promise,  by  the 
husband,  to  refuud   such  moneys  to 
the  wife,  made  subsequent  to  the  re- 
ception thereof,  would  not  create  a 
legal  obligation  against  him  ;  such  a 
promise  being  without  legal  consid- 
eration, and  void.  ib 

8.  Held,  further,  that  even  though  the 
husband  received  the  proceeds  of 
sales  of  land  belonging  to  his  wife, 
under  an  agreement  with  her  that  he 
would  refund  such  proceeds  to  her ; 
yet  that,  in  such  a  case,  there  would 
exist  a  claim  or  debt  then  due,  in  fa- 
vor of  the  wife,  against  her  hus- 
band, for  the  amount  so  received  by 
him;  and  that  twenty-two  years 
having  elapsed  before  the  claim  was 
presented  to  the  surrogate  for  allow- 
ance, it  was  barred  by  the  statute  of 
limitations;  unless  r-avcd  from  the 
effect  of  the  statute  by  a  new  and 
valid  promi>e  <  pay,  or  such  a  re- 
cognition of  the  debt  as  would  have 
the  effect  of  a  new  pi-,  ib 

Agreement  between,  fur  Depuration. — 
See  ACIKKLV  .XT,  17. 

See  ACTION,  9,  10,  11. 
LIEN-,  3,  4,  8. 
PHYSICIAN. 


INDECENT  EXPOSURE. 
See  CRIMINAL  LAW,  13,  14. 

INFANT-. 

1.  The  objection  that  plaintiffs, 

infants,  have  no  le^al  capacity  to  MIC 
in  ejectment,  should  be  presented  by 
demurrer,  where  the  fact  of  infancy 


appears  on  the  face  of  the  complaint. 
Bartlwlomew  v.  Lyont  86 

2.  But  where  the  widow  of  the  inuuitef 
father  uni  Lem   in  \\\- 

it  may  be  ;i-.-umed  that  she   is  the 
mother  of  the  infant.--,  in  the  a:. 
of  any  evidence   that  the  father  had 
a  former  wife;  and  hence,  &s  by  the 

.'li  of  her  hu-band,  who 
seised,  the  mother  became  \ 
with  the  righ'  and  duties 

of  a  guardian   in  r-ocage,  she  can,  aa 
such,  maintain  the  action.  ib 

3.  And,  the  proper  party  being  on  the 
record  as  plaintiff,  and  the  cause  hav- 
ing   been    tried    on    the    merits,    an 
amendment  of  the  pleadings  will  be 
allowed,  on  appeal,    if  necessary,  to 
answer  the  technical  objection  then, 
first  raised,  that  infants  cannot  main- 
tain such  an  action.  ib 


INJUNCTION. 

1.  It  is  no  ground  for  an  injunction 
that  a  proceeding  is  injurious  to  the 
plaintiff,     if     such     proceeding     ia 
proper.     Grimier  v.  tituyvesanl,     77 

2.  An  injunction  restrained  the  defen- 
dant  from  u.-ing   the  plaintiffs  firm 
name  ("  Devlin  ic  Co.'')  in  any  form 
or  manner;   and   it   further  ordered 
that  "  the  said  John  6.  Devlin  be  and 
he    is    hereby    confined  —  whe 

the  wor.  I  1  »evlin  appears  or  is  used  in 
his    adv. 

slip-    or    nth. •••  ad    modes 

of    making   known   his    bn-i> 
place  of  •  og  for  Bale, 

-  ninur  hi>  iroud-,  A-c. — to  his  own 
proper  Christian,  middle  anil  >ur- 
nanie  conjoined,  and  without  IH-MHI- 
irram--.  >i^n.-  or  other  devices  which 
ni.-.y  tend  to  mislead  "»r  indll. 
public  IT  any  *  ther  pel-son  a- 
said;  audit  is  further  ordered  that 
the  saiil  John  S.  Devlin  be  and  he 
hereby  is  confined  to  the  UM>  of  his 
own  name,  Juh-i  S.  Devlin,  or  J.  S. 
Devlin,  without  the  use  <>\  any 
monogram  containing  the  initi 

••  other  de\  -'-aid  ;   but 

liiinr  lieivir 

interpreted   a>    preventing    the   .-aid 
•ndatit   from  uMn^r  his  own  nanit1 

in    his   ad\  erti-eme;  plil- 

\B."       It    was  not   alleged  that  the 
firm  name  "Devlin  it  Co."  ha.! 
used  ;   but  the  defendant  had  placed 
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upon  his  store  a  sign  containii . _ 
own  name  (J.  S.  Devlin)  with  i 
itiaK  "  -I.  S."  ~o  arranged  as  partially 
to  conceal  them,  and  to  mislead  the 
public,  and  induce    tlieni 
tlu-  re  was  that  of  the 

plaint  ill"*.      7AM,    that    this   was   a 
breach  of  the  injunction.     Devlin  v. 

290 

8.  It  is  the  general  rule,  and  well  set- 
tled practice,  to  deny  an  injunction 
when  the  general  equities  of  the  com- 
plaint are  denied.  But  it  is  the  duty 
of  the  court,  whenever  relief  of  a 
temporary  or  permanent  character 
is  refused,  otherwise  than  upon  a 
full  consideration  of  the  merits,  to 
make  such  refusal  without  prejudice 
to  a  new  suit  or  application.  Tn/n- 
mien  v.  Clause,  430 

See  COMPLAINT, 

RAILROAD  COMPANIES,  12. 


INSOLVENT   DEBTORS. 

3,  Upon  an  application,  by  an  insol- 
vent and  imprisoned  debtor,  to  be 
discharged  from  imprisonment,  the 
notice  required  by  the  statute  (2 
Edin.  Htnt.  i-d  Large,  29,  §  4,)  was, 
by  the  order  made,  directed  to  be 
published  in  t\\a  papers  named,  and  3, 
wa>  ivq'iire.1  to  be  given  for  the  6th 
of  June,  \&14,  at  11  A.M.  The  pub- 
lication of  the  notice,  in  one  of  the 
papers,  was  of  an  application  to  be 
made  on  the  third  of  June.  Held, 
that  upon  such  a  notice  the  officer 
had  no  right  to  grant  a  discharge. 
People  ex  rel.  Lewis  v.  Daly,  326 

2.  That  until  the  publication  of  the  no- 
tice was  made  as  directed,  and  proof 
of  such  publication  was  before  the 
officer,  he  was  without  jurisdic- 
tion, ib 

8.  Held,  also,  that  the  right  of  the 
creditor  to  a  cerlioruri  in  such  a 
e,  being  positively  given  by  the 
statute,  the  court  had  no  right  to 
withhold  that  remedy,  notwithstand- 
ing the  right  of  appeal  from  the  erro- 
neous order  existed,  ib 


INSURANCE  (FIRE.) 

1.  A  policy  of  insurance   contained   a 
provision   that,    in   case   of  loss  or 


.    the    insured    should  forth- 

Lve  notice  of  said  loss  to  the 

within  twenty  days,  render  :i  par- 
ticular account  o: 

to,  d'c.  The  answer  set  out  this  con- 
dition  of  the  policy,  and  averred 
that  the  plaintiff  failed  to  perform 
such  condition.  Held,  that  this  was 
a  sufficient  sp  •  of  a  particu- 

lar breach  of,  or  failure  to  ]" 
this  condition,  to  meet 
legation    that   the  plaii.' 
filled  all  the  conditions  of  the  policy, 
and  to  put  such  fact  in  issue.     Jitr- 

m     V.      !''<  II-.IHI-S      .Join! 

'-  »; 

,   The  proof  of  loss,  required  by  the 
conditions  of  a  policy,  was  not  fur- 
nished within  the  timethereii: 
lied.      The  plaintiff    claimed 
had  been  a  waiver  of  the  proof.     The 
evidence  of  such  v, 
a  letter   from  the  defendant's   secre- 
tary, in  which  he  acknowledged  the 
receipt  of  notice  of  the  fire  and  of  a 
request  for   proof- biani-. 
"  We  have  no  proof-blanks  at  hand. 
It  will  probably  be  two  weeks  before 
our    adjuster  can   reach    tin- 
Held,  that  this  was  not  a  waiver  of 
proofs  of  loss.  ib 

,  One  of  the  conditions  of  a  policy 
was,  that  "  no  act  or  omis.-ion  of  the 
company,  or  any  of  its  officers  or 
agents,  shall  be  deemed,  con.-trui-d 
or  held  to  be  a  waiver  of  a  full  and 
strict  compliance  with  tl>> 
provision  of  this  section  [rclat* 
notice  and  proof  of  loss]  ;  nor  of  any 
extension  of  time  to  Hie  a>sinvd  for 
compliance,  except  it  be  a  waiver  or 
extension  in  express  terms,  and  in 
writing,  signed  by  the  president  or 
secretary  of  the  company."  By 
another  section  of  the  conditions,  it 
was  declared  that  the  poliev 
"made  and  accepted  upon  the  fore- 
going term-;,  conditions  and  re  - 
tions,  and  that  nothing  less  than  a 
distinct  specified  agreement  in  writ- 
ing, signed  by  an  officer  of  the'  • 
pany,  shall  be  const  rued  as  a  waiver 
thereof."  /fi-ttl,  that  the  above  men- 
tioned letter  of  the  defendant's  secre- 
tary was  not  such  an  agreement,  ;n 
was  specified  in  the  condition,  nor 
was  it  so  intended.  ib 

4.   //«/</,    ai.-o.    that    these    conditions 
were  binding  upon  the  assured,  and  , 
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precluded    a     recovery     upon     th" 
policy,  in  a  c;. 

claimed  or  pretended  that,  they  liiul 
been  complied  with  byserviii. 
•    and    proof   of  IMS.-,    withii 
time  speeilicd  therein,  and  there  was 
no  proof  of  waiver.  ib 

Reforming  policy. — See   AGREEMENT, 
29,  31. 


INSURANCE  (LIFE.) 

1.  The  snicii.lt.'  of  ii  pcr.-on   wh< 

is  insured  for  the  benefit  of  another 
is  no   defence  to  an  action  upon  the 
policy,  where  there  is  no  stipulation 
to  that  eilect  in  the  policy.      1' 
v.  KM (;<;<»•  /.if:   J,i*.  Co., 

2.  Although  suicide,   has  been  called  a 
felony,  it  will  not  avoid  a  policy  con- 
taining  a    condition    that   the 
shall  be  void  if  the  a  .11  die 
"  in  the  known  violation  of  the  law 
of  any  state."  ib 

8.  An  applicant  for  life  insurant- 
asked  the  question  whether  he  had 
any  •'«r/o</.\-  disease'.'"   On  the  tri;d. 
the  court    was  requested  to  c 
that  if  the  insured  ever  had  an 
ease,  prior   to  the  application,    ami 
did  not  disclose  it,  the  plaintiff  could 
not  recover.     Held,  that  the  !••• 
was  too  broad ;    and  that  the   court 
properly  refused  to  charge  as  asked. 

ib 

4.  Inquiries  put  to  an  applicant  for  life 
insurance   are   deemed    to  relate   to 
matters    which    affect    the    general 
health,  and  the  continuance  of  life? 
and  not  to  temporary  and  occasional 
physical  disturbam  ult  of 
accidental   cai^es,  to  which  all  men 
are  more  or  less  subject.     These  are 
not  supposed  to  be  in  the  mind    of 
the    part  it--.        l!<i/-tcau    v.    fhcenix 
Mutual  Life  Ins.  Co.,  854 

5.  But  when  the  party  is  interrogated 
in  regard  to  a  disease  of  well-marked 

•iptoms,  alarming  in  character, 
which  are  generally  regarded  as  af- 
fecting the  general  health,  and  as 
threatening  the  continuance  of  life, 
from  the  danger  of  recurrence,  he 
is  bound  to  speak,  and  to  state  the 
exact  truth.  ib 

6.  In  an  application  for  life  insurance, 
signed    by  the    insured,  it    was    de- 


-  '.vers  to  the  ques- 

ro  fair  and  true ; 

and   that,   any  untrue   or   fraudulent 

should    render   tin.-    policy   ir 

void.    .'•  >-n  put 

to  him 

had     [ 

"  No."  iile  nu- 

eqnivoc 

that  the  insured  h, 
and    al  .uk.i    of   p  I 

previ-.'  ,-ng  of  the 

and  that  lie,   him-- 

i  hat    In.1    i. 

:   said  that    he    had    had   two 

.  and    was  aj.pr.  , 
the  third  would  be  fatal.     T!. 

.lit  ten  m«.! 

ter  the  i-sning  of  the  policy,  and  did 
terminate   fatally.       1  !•!<!,    that    the 
question  asked  was  one  of  undoubted 
importance,  and    the    comp:i: 
entitled  to  a  truthful   a: 
that,  the  statement  in   the   applica- 
tion   beiii'j;    manifestly    untrue,    the 
policy  issued  upon  such  application 
•id,  and  no  recovery  could  be 
had,  thereon.  ib 

See  AGREEMENT,  88. 


INSURANCE  (MARINE.) 

1.  il.,  being  the  owner  of  a  steam  tug 
boat,  executed  a  mortgage  thereof 
to  the  plaintiff,  to  secure  the  pay- 
ment of  >•:;, r,:.o.  in  which  he  . 
minted  to  insure  the  boat  and  keep 
the  1  to  the  luort- 

_-e,  and  in  e  were 

not  kept  up,  the  latter  was  author- 
i/.ed    to   insure  and   < 
miums  to  M.     Suii-e.juently.  M.  ex- 
ecuted   a   second    mortgage    O! 
boat  to  1)..  to  secnn  vhich 

contained  a   similar    provision  u=  to 
insurance.      Later,   M.,   by  a    bill  of 

.  sold  three-fourth-  of  the  boat  to 
F.,  81 

sinning  to  pay  the  sum-  ti'. 
having  previously  become  the  o\\ner 
of  the  other  one-fourth  of  said 
by  a  par.  rms 

and  conditions  of  the  riivt 

F.  caused  the  borir   to    be    in-tired,   ill 

the  -  00,  ihe  policy  provid- 

ing  that    the  !"-s.  if  any,  should   be 
payable    to    the    ni":  the 

amount  of  their  inter 
curreti,  to  an  aniDini'  _    the 

sum  insured,  and  the  liability  uf  the 
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ins;:  ,e  fixed.   JLll,  1.  That, 

Between  the  mortgagees  and  F., 
the  former  were  entitled  to  have 
their  mortgages  paid,  out  of  the  in- 
sur:  :-  en- 

titled to  any  portion  thereof.  2.  That 
F.  beini;  the  party  insured,  and  hav- 
ing sustained  the  I  ,  -is,  to 
nt  of  that  loss,  within  the 
limits  of  his  policy,  entitled  to  be 
compensated  in  damages  payable  by 
the  insurers.  "..  .But  that,  as  l.)et  ween 
F.  niul  the  insurance  company,  the 
mo:  ere  the  appoint, 
receive  the  lo--;  and  they  were  the 
real  parties  in  interest,  trad,  to  the 
extent  of  their  respective  mortgage 
debts,  were  entitled  to  maintain  an 
action  against  the  insurer.  4.  That 
the  insurer,  by  issuing  a  poliej-  to  F. 
with  a  provision  that  the  loss,  if  any, 
was  payable  to  the  i..  made 
it  a  part  of  it.-  contract  that  the 
funds  arising  upon  a  loss  should  be 
held  by  it  in  trust  for  the  mortga- 
gees; or,  in  other  words,  it  was  a 
part  of  the  contract  that  the  same 
should  be  paid  to  the  mortgagees. 
6.  That  as  soon  as  the  policy  was 
delivered,  the  insurance  company  be- 
came liable  to  pay  to  the  mortga- 
it(»ly,  any  loss  that  might 
happen;  and  that  liability  had 
ripened,  by  the  happening  of  the 
loss,  into  a  debt  due  the  mortgagees 
re-peetivcly.  And  that  F.  was  en- 
titled to  the  balance  of  the  insur- 
ance money,  if  any  should  remain 
after  payment  of  the  mortgage  debts. 
Ballla  v.  Dobin,  507 

2.  The  contract  of  insurance  is  a 
mere  contract  of  indemnity  to  the 
n-Mired,  against  such  loss  as  he  may 
actually  sustain,  by  reason  of  any 

of  the  peril-  in-ureil  again-t.      Mm<1 
v.  Mercantile  Mutual  Ins.  (Jo.,         519 

:-;.   I'pon    an   abandonment   and    pay- 

;it,  or,  in  case  of  a  partial 
adjustment  and  payment,  the  under- 
writers are,  in  equity,  entitled  to 
subrogation  to  all  the  rights  and 
f  action  which  the  insured 
ha-  against  other  persons,  on  account 
of  tlii-  ib 

4.  The  owner  is  the  person  who  - 

to  the   whole    risk,  and   mu-t   sutler 

t  he   \\  hull-     In—  ;      unless     b 

another  to  bear  it  in  the  event  of  a 

ib 


5.  When    aii"!  her    engages    to   be    at 
that  risk    for    the  owner,   then  the 
owner  ami  the  in-urei-.  as  to  the  own- 
ership of  the  property  and  the  risk 
incident  to  it,  are  in   law  • 

as  one  person.     Hence  eacli  is   re- 
garded as   beneficially  interested  in 

any  indemnity  which  can  be  e\. 
from  other-  by  reason  of  the  lo- 

6.  So,  when  the  owner  has  been  paid 
his  loss,  in  full,  by  his  insurer,  there 
is  a  manifest  equity   in  transferring 
to  such  insurer  any  right  to  indem- 
nity which  the  owner  holds  for  tho 
common   bene!:'   of  himself  and  the 
insurer.  ih 

7.  When  a  shipper  ha*  provided  him- 
self with  two  sources  of  indemnity, 
in  case  the  cargo  is  -  >r  in- 
jured   during    the  transportation  — 
one  from  the  carrier,  arising  out  of 
the  operation  of  the  law.  the  other 
from  an  insurance  company  by  vir- 
tue of  a  contract  of  insurance  —  tho 
liability  of  the   carrier  is,  in   legal 
effect,  first  and   principal,  and  that 
of  the  insurer  secondary,  not  in  order 
of  time,  but  in  order  of  ultimate  lia- 
bility. iA 

8.  The  shipper  may  apply,  in  the  first 
instance,  to  whichever  of  these  par- 
ties he  pleases.     If  he  applies  to  the 
carrier,   and  receives  entire  indem- 
nity, he  has  no  right  to  call  on  the 
insurer.      If  he  applies   to   the  in- 
surer, and  receives  his  loss,  he  holds 
the  claim  against  the  carrier  in  trust 
for  the  benefit  of  the  insurer.         id 

t 

9.  A  bill  of  lading  does  not  suppose  a 
policy  of  insurance,  but  a  policy  of 
insurance  does  presuppose  that  there 
is  a  liability  on  the  part  of  the  car- 
rier, ib 

10.  N.,  L.  &   Co.  being  under  a  con- 
tract with  the  owner  of  a  cargo  of 
grain,  to  transport  the  same   from 
liuttalo  to   New  York,  free  from  any 
damage  that  mi<jht.  happen  from  the 
perils   of  the    trip;    fit-Id  that  they 
Bad    an    insnralile     interest    in    the 
property :  and   that   having  caused 
the   same   to  be  insured,  by  a  con- 
tract making  the  loss,  if  any,  "pay- 
able to  N.,  L.  A-  Co..  or  order,"  such 
contract  could   not,  by  construction, 
or  by  the  aid  of  parol  proof,  be  en- 
larged in  its  operation  so  as  to  make 
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it  cover  the  risks  of  other  insurers 
or  persons  interested.  ih 


INTEREST. 

See  AC;KKKMI:NT,  27. 

NKW  YORK  (CiTY  OF,)  1. 
PROMISSORY  NOTES,  16. 


JUDGE'S  CHARGE. 
See  NEGLIGENCE,  7,  8,  9. 

JUDGMENT. 

.  If  a  party  omits  to  apply  to  the  court 
for  lease  :o  enter  a  judgment,  in  a 
case  where  an  application  is  neces- 
sary, the  omi-sion  is  a  mere  irreu;u- 
Lir'ity,  and  doe-  not  render  the  judg- 
ment void.  ll'iwll  \. 
'  en.  civ.  R.  A'.  Oo., 


2.  An  order  of  tin-  court,  setting  a^ide 
a  summons  for  want,  of  the  proper 
indorsement,  does  not  operate  as  a' 
vacation  of  the  judgment;  where 
there  i<  no  provision  in  tin/  order  to 
that  effect.  if> 

8.  A  judgment  cannot  be  r-et  a.-ide  for 
irregularity,  on  motion,  after  a  lapse 
of  one  year  from  the  time  of  entry. 
or  notice  thereof.  Hi 

4.  The  "  notice,"   referred   to   in   sec- 
tion 174  of  the  Code,  means  a  i/'rit 
ttn   notice.       \  verbal    notice    to  the 
defendant,  of  the  judgment,    cannot 
be  Jield  to  cut  otf  the    power  of  tin- 
court    to    interfere    with    the   judg- 
ment,    upon    motion.     Nor    will    a 
n  -it  ice  of  re'axati.in  of  costs  have  that 
etfeet.  ib 

5.  A    party    seeking  to    hold    a  judg- 
ment,  by  reason  of  the  lapM-  of  time 
ill  moving  to  set  it  aside,  which  judg- 
ment, is  erroneous,    or    (|iiestiunable 
on    the    merits,    should    be    held    to 
strict  practice.  Hi 

G.  Service  of  a  notice  of  judgment,  to 
limit  the  time  for  appealing,  is  com- 
plete when  it  is  mailed  to  the  attor- 
neys of  the  other  party,  properly 
addressed,  ivc.  ;  whether  it  i>  re- 

VOL.  LXVII.  li 


ceived    by    Midi    attorneys   or    not. 
J////C/-  \.  'Khali,  446 

See  :  .  16. 

Al   ! 

CKKI.HOU.V  SUITS. 


JUDGMENT   ROLL. 
See  EVIDENCE,  8. 


JURISDICTION. 

1.  The  plaintiff  wa-  a  re-ident.  of   this 
State,  and  the   defendant  was  a  cor- 
poration, formed  an 
the  laws  of  Wisconsin.      ] 
of  the  action  wa-  the  rtain 

bonds,  delivered  by  the  defendant  as 
collateral   security    for  ti;< 
of    promi--ory     note,    made      !, 
Hi  -/,  that,  this  court   had  juri-d 
of    tin:     .:• 

Northern  . 

'-.    I'.y  the  terms  of    t  i. 

der    which    the  bonds  wen 
red    as.    security,  the  trai 
case  of  any   default   in   payment  by 
the  corporation,   were    BUtllOliz 
sell  the    bond-,  at  jmblie-    aucti 
the    city   of  <  'hieau'o.   mi    i;'i\  ii._ 
notice     -peeiiied.  this 

stipulation  simply  conferred  the 
ri^-ht,  and  present - 
which  a  sale  could  be  summarily 
made,  .vithout  either  expressly,  or  by 
••-sary  implication,  excluding  oth- 
er lawful  proceedings  tor  the  attain- 
ment of  the  <;\\\it-  object. 

•  i.    AecurdiiiL'h     /nl'/.    that    thr    n. 
inent    did    i;ul    piaee  1  lie  seeuri!  . 
Yond  t  he  jinwer  of   court.-    of  ji 
to  dispose  of    it   by  their   jlld^n 
for  the  purpose  of  applying  the  pro- 
ceeds to  the  payment  of  the  de 
cured  thereby.  ib 

4.  I/ti'i/.  also,  that  the  bond-  having 
been  transferred  to  secure  the  pa\  . 
inent  of  negotiable  promissory  i 
th<-y,  as  incidents  of  the  nme-..  w,.nld 
pass  to  any  per-ou  receiving'  llu-iu 
in  the  ordinary  cour-e  uf  bu-i' 
and  that  a  holder  t  hereof  re-idin^  in 
another  state  was  nut  bound  to  keep 
t  hem  in  1  he  city  of  ( 'hica^o.  or  return 
them  \,i  that  place,  in  order  that  a 
sale  of  them  should  be  made  there. 

it 


5.  Where  it  appeared  that  a  cause  of 
action  existed,  under  the  laws  of 
another  Mate;  that  tin-  defendant 
(a  corporation)  had  property  within 
this  Mate;  tha'  m-il  lier  I  lie  corpo- 
ration, nor  any  of  its  otiieers,  could 
be  found  within  thi*  state;  that  the 
corporation  had  its  oi'ice  in  Chi- 
cago; and  that  none  of  its  oilicers 

^led,  01 uld   In'   found,    within 

this  state;    /«/</,  that  tlie^e  facts  were 
iiicient  to  warrant,  an  order  for  tin- 
service    of  the  summons  by  publi- 
cation, ib 

See  APFEARANCE. 

STATUTORY  PENALTIES,  1,  2. 
STREETS,  4. 


LANDLORD   AND  TENANT. 

In  an  action  for  rent,  the  defence  was 
that  the  premises  were  destroyed, 
or  rendered  unfit  for  occupancy,  by 
fire.  It  appeared  that  there  was  a 
Bub-tenant  of  a  part  of  the  premises, 
whose  tenancy  had  not  expired. 
There  was  no  proof  that  he  had  sur- 
rendered the  premises  to  the  lessees, 
or  to  the  lessors,  or  consented  that 
the  former  might  surrender  his  term, 
a.-  well  as  their  own,  to  the  latter. 
jhld  that  under  these  eirciim-tance- 
there  could  not  be  a  surrender  of 
possession  of  the  entire  pl-eni'lM'-.  by 
the  h>sees.  BO  a>  to  ab>oi\e  them 
from  payment  of  rent,  under  the  act 
of  1860,  (L<in'x  <>f  IStiO,  ck.  345.) 
That,  to  sustain  t'he  defence,  it  was 
incumbent  upon  the  defendants  to 
show  a  substantial  surrender  of  the 
whole  premises.  Smilh  v.  Sonne- 
kalb,  66 


LIBEL. 

1.  In  an  action  for  libel,  private  let- 
ters, written  to  the    plaintiff  by  the 
defendant,  tending  to   :-how  that  the 
libel   was  published  with   hypocrit- 
ical and  vicious  motive^,  are  admis- 
sible to   show  malice.     Malice  can 
be    fhown    by   circumstances    con- 
nected with  facts.     CJieritree  v.  Rog- 
gen,  124 

2.  In  an  action   for  publishing  a  libel 
which    the    defendant   claimed   had 


been  sent  to  him,  anonymously, 
through  the  post  office,  by  some 
other  person,  with  a  request,  that  he 
would  send  the  same  to  the  plaintiff, 
secretly,  the.  defendant  otl'ered  to 
prove,  by  a  witness  who  was  not  an 
expert,  that  the  address  upon  the  en- 
velope containing  the  libel  was  not 
in  the  handwriting  of  the  defendant. 
//i/il,  that,  this  testimony  was  prop- 
erly rejected;  the  best  evidence, 
upon  that  subject,  being  the  ' 
mony  of  the  defendant  himself.  ib 

3.  A  witness  cannot  swear  to  general 
character,  unless  he  knows  it.  This 
knowledge  is  a  tiling  aci|iiircd  by 
time,  and  by  the  general  speech  of 
the  people  who  know,  and  who  have 
the  opportunity  of  knowing,  and  of 
forming  an  opinion  from  that  knowl- 
edge, ib 


LICENSE. 
See  COSTS,  8,  9. 

LIEN. 

1.  Parties  may  create  a  lien  by  deliv- 
ery of  title  deeds,  or  by  any  other 
act  evincing  a  clear  intention  to  do 
so;  'and  the  lien  will  be  upheld,  as 
between  the  parties.  Carpenter  v. 
Iurti/,  397 


2.  Equity   aids    the  creditor  to  ripen 
his    lien  into  effect,  and    holds  the 
defendant  to  his  agreement.  ib 

3.  The   defendant   entered  into  an  ar- 
rangement with  the  plaintiff  for  an 
extension  of  the  time    for  the    pay- 
ment of  a  debt  he  owed  the  plaintiff, 
and  to  secure  a  judgment  ;  and,  as,  a 
part  of   such    arrangement,    agreed 
to  get  from   his  wife  an   assignment 
of  a  bond   and    mortgage   which   ho 
had  previously  executed,  and  which 
his   wife    held   as   assignee.      lie   ob- 
tained    Mich    a--i^nmc!il     from     his 
wife,  and  delivered  it,  to  the  plaintiff 
and   obtained    an    extension    of    the 
time    of   payment  of    his  debt,  and 
took    up    the  judgment.      //</</,   that 
by    this    a<sii;-nment     the    wife     con- 
cluded  hei-M-lf,  as  to  so  much  of  her 
interest    in  the  mort^a^e   as  should 
be  necessary  to  pay   the  plaintiff's 
debt  against  her  husband.  t'6 
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4.  Held,  also,  that  if  the  wife  had  no 
title   to   the   bond    and    morti 
then,  the    defendant  being  the    ad- 
minis,tnitor  of  tin;    moi-t^iger,   they 
wer  ':;    his   hands,  and   he 

could  pledge,  the  same' to  the  plain- 
tiff, as    lie   did,   liy  tlelu  01 
signmont.     and     Mtrreein^    that    the 
plaintiff  should  hold  the 
curitv  for  his  debt.     That  the 
of  that  transaction  was  to  give  the 
plaintiff  a  good  //',,    upon   the  land 
mortgaged,  as  security  for  his  debt 
of  $1,500.  ib 

6.  Held,  further,  thnt  if  the  defendant 
took  title  to  the  premises  as  heir  at 
law  of  the  mortgagee,  the  mort 

interest  was  nut,  merged  in  tin- 
title;  hcha\ing  evinced  a  clear  in- 
tention that  hirt  interest  as  heir  at 
law  should  not  thus  n.  ib 

6.  That  the  defendant  having  elected 
that  the  mort^a^e  should  be  re- 
garded as  outstanding,  so  far  as 
should  be  necessary  to  secure  the 

plaintiffs  debt,  equity  required  him 
to  stand  to  that  election.  And  that 
he  muM  lie  held  bound  by  his  agree- 
ment and  acts,  and  to  have  given 
the  plaintiff  a  good  and  valid  lien 
upon  the  land,  to  the  extent  of  the 
debt  mentioned  in  the  assignment,  ib 

IJ.  That  he  had,  by  such  agreement 
and  acts,  created,  in  favor  of  the 
plaintiff,  an  equitable  mortgage,  ib 

8.  Also  1ii-l<l,  that  the  title  of  the  plain- 
tiff to  the  mortgage,  and  its  valid- 
ity, a.s  a  lien  upon  the  land  described 
in  it,  covdd  be  upheld  upon  another 
principle,  viz., that  having  stood  by. 
and  even  aided  his  wile  in  effect  ing 
a  transfer  of  the  m*  n  se- 

curity, and  obtaining  further  time 
for  the  payment,  of  his  debt  to  the 
plaintiff,  the  defendant  hail  *.\AY'/'"/ 
himself  from  impeaching  the  valid- 
ity of  the  security  and  defeating  the 
lien  thereby  created.  ib 

See  CnECKS,  4. 

VENDOR  AND  PUUCHASER,  4. 


LIMITATIONS,  STATUTE  OF. 

1.  An  acknowledgment  or  promise,  not 
made  to  the  creditor,  nor  to  any  one 
acting  in  his  behalf,  is  not  sufficient 
to  revive  a  debt  barred  by  the  stat- 


ute of  limitations.     Fletcher  v.    Up- 
dike, :;••  1 

2.  To  make  a  promi-.e  to  pay  available 
to   renew  or   continue    the  debt,  it 
-hould  be  made  distinctly  to  MI 
that  it  was  made  at  a  time  \\  hen    its 
effect  would  be,  plainly,  to  avoid  the 

ib 

ice  the  Code,  parol  promisee  and 
admissions  are 
the  statute.  ib 

See  HUSBAND  AND  WIFE,  8. 


M 


MANUFACTURING  CORPORA- 
TIONS. 

1.  In  order  to  render  a  stockholder  in 
a  manufacturing    corporation    per- 
sonally liable  for  the  debts  of  the 
corporation,   under    see.    '21   of  the 
act  of  1848,  (chap.  -J0,)it  is  not  neces- 
sary for  a  creditor  to  .-how  a  judg- 
ment recovered    against  the  c> 
ration,   ai.  ution  returned 
unsatisfied    in     whole    or    in    part. 
Sheliinyton  v.  1  lowland,  14 

2.  The  clause  of  that  section  which  re- 
quires the  return  of  an  execution  nn- 

-tied  applies  only  to  stockholders 
\vho  have  ceased  to  be  such ;   not 

to    I 

the  company.  An  agreement  to  sell 
••!;,  not  consummated,  is  not 
enough  to  authori/.e  the  defence  that 
the  creditor's  remedy  against  the 
corporation  has  not  been  exhausted. 

r* 

3.  Under  section  25  of  the  act  of  1848, 
a  completed  transfer  of   tin1    - 
entered  on  the  books  of  the  corpora- 
tion,  is    essential,   in    order    t 
onerate  the  original  -toekholder  from 
his  liability  for  the  debts  of  th- 
poration.  ib 

4.  The  corporation   being   ab.-olutely 
required,   by  that  section,  to  keep  a 
book  which   shall   show   who  t! 

ekholders  are.  it   is  no  an- 
swer to  a  creditor  objecting  that  an 
alleged  transfer  \\a- 
to  say  that  the  company  had  no  such 
book,  at  the  time.  t'J 
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Bon  ~2\  of  the  net  of  1848 
quiring,  as  a  condition  precedent  to 
the  personal  liability  of  a  stock- 
holder. tilt'  commencement  of  ;i  suit 
against  ihr  corporation.  for  tin-  re- 
;'  a  debt.  is  not  complied 
with  by  commencing  a  suit  for  the 

•  very  of  Apart  of  tin-  debt.        /'/» 

('..  Accordingly,  where  a  creditor 
brought  an  action  against  a  corpora- 
tion. before  a  jll-tice  of  tile  ]ieaee, 
uji.in  an  account  for  work  and  labor, 
iVc..  amountiiiL  ',  tlie  com- 

plaint claiming  s-joo  only.  (th;. 
ini;  the  extent  of  th 
diction.)    and      no     suit     had     been 
brought  a^ain-t  the  company  for  the 
balance  of  tlie  account  :     Had,  in  an 
ion  by  a  creditor  against  a  -lock- 
holder.  that    t  b  J     mu-t    be 

limited  to  .^'"i  and  inter 


7.  The  defendants,  who  were  lr: 

of  a  manufacturing  eorjioratioii  or- 
ganized tinder  the  act  of  i  - 
of  1848,  c7<.  4<i.)and  the  act-  amend- 
in:,'  tlie   same,  were  charged   wi'h   a 
tion   two  of  chapter 
.  title  four  of  the  first    part. 
of  the  Revised   Statutes,  (i-nl.    1.  j>. 
11T.">.  4/A   ril..}   in  having  paid  divi- 
der a  the  surplus  profits  of 

the   plaintiff,   but   by  withdrawing 
and   dividing  a    part  of  the   capital 

k    without     the    consent    of   the 
legislature.      /M/.  that  the  tw<. 
ute.-  were  repugnant  to.  and  in  con- 
flict  with,  each   other;  and    that   it 
wa-    not    the  meaning   or  object    of 
the  law-makers  to   apph 
ute-  to  trustee-  of  a  corporation  <TC- 

1  under  tlie  act  of  1MN.     J^.n;  !*;<>,• 
<'n.  v.  Embury,  lit',] 

8.  IIi-1<l.   also.  that  the  legislature  de- 

•i"d  to  provide,  by  the  act  of 
IMs,  it-elf,  for  the  ea-es  in  which 
individual  liability  should  result 
from  the  acts  prohibited.  /'// 

9.  Accordingly.    1«1<1.    that    an  action 
could  not  be  maintained  airaiiist  the 
defendant-,    a-    trustee*,    under    the 
provisions  of  the  Revised  Statutes,  ib 


MARRIED  WOMEN. 

1.  Where  goods  are  sold  and  deliv- 
ered to  a  married  woman  on  the 
faith  and  credit  of  her  -e; 


tte,   the    title    th. 

her,  and  they  become  part  and   par- 
cel of  her  separate  estate.      J); 

\  .  (  '  '• 

2.  The  defendant,  a    married    woman, 
purchased    of   the   plaintitl's   liquor-, 
to    be    used    in 

-   of  keeping   a    hotel 
her  and  in  her  actual  po--e--iou.  and 
which  I  •.! 
eai  •:• 

band.       ll<  fi/  that     the    bu-in- 
keeping   such    hotel  and 

in  law,  th 
within  the  iut'-i.' 
te    relutin_ 
on  by  married  women. 

3.  Hclil,  also,  that  the  defendant,  hav- 
ing   BO  i-onduetcd    h 

the  plaintitls  the  riirht  to    siij 
and   act    upoi:  that 

lal  prineijial  in  carry- 
ing on  the  blt-iiK—  at  said  hotel,  she 
could  not  be  allowed  to  disavow  her 
liability  for  th  rcha<ed  of 

the'  in  such  hotel,  for  her 

benefit,  and  to  ^hift  the  responsibil- 
ity for   t:  :    upon  her  irre- 

sponsible husband.  ib 


4.  ThaV  under    these    circumstances, 

/>ed    from 

against   the   plaintiffs,  that    sh< 
not  carrying  on  the  business  of  hotel 
keeping  on  her  own  account.  ib 

5.  Married  women,   who  own  property 
and    control    and    manage    it,  and 
carry  on  business  thereon  and  there- 
with, in  the  same  manner  as  if  they 
were  unmarried,  or  men. 

held  to  all  the  legal  rc-p.  .n-il.iliiies 
growing  out  of  tlie  exercise  of  sin-h 
right-.  preei-e]y  as  though  they 
in  fact  men.  •b 

6.  They  cannot  be  allowed  to  hold  out 
false    appearances,  in    such   bu 

or  matters,  any  more  than  men  ;  nor 
to  use  their  irresponsible  husbands 
as  agents  or  instruments  of  di.-hoii- 
esty  and  fraud.  ib 

"t.    Where,  in   an   action   upon  a  ] 

''V     note.     th(.-     defendant      pleads 

that,  at  the  time'  of  making  said  note, 
she  \\a.-  a  married  woman,  and  that 
it  w»-  not  made  for  the  benefit  of 
her  ;:id  «as  without 

consideration,  the  production  of  the 


note  on  the  trial,  with  proof  of  the 
del'.  ignatpre   th 

plaintiff,  />!•', „>•!  t''"-'"  . 
T&f,  upon   iin:  Around  '  ilial     it     i-, 
apparently,  n, 
of  an  uninarri 
v.  O'lSi-fii, 

8.  But  when,  upon   tli..  defence,  proof 
N  made  of  i  !,e  eo\  erture  nf  ti 

'•mt,  tin-  presumption  i-  ••],.< 

Such    proof    destroys    the     piai. 

cause  of  action,  al  common  la\v:   ami 
if  tin;  defendant,  and    the  ca-e,   are 
within    the  exception   of  t  he  -tal  ut  es 
relating     to      married     women. 
plaint iH-'    i.s    hoimil    ami    entitl 
prove  it,  in  reply  to  such  proof.       /'/ 

9.  A  ruling  which  casts   iij.on  the  de 
fendant  the  burden  of  pro\  inir 
ative.  and    of   inakini;-    out    aJlirma- 
tivcly    that     she     had     no     separate 

bate,  did  not  carry  on  ,-u 
business,  nor  make  the  contract    in 
cmesl.ion  for   the  lienetit  of  her 
rate  estate  or  business,  is  erroneous. 

10.  The    defence    of    coverture    1: 

•i   <et   up   in   the  answer,  the   de. 

lant,   after    proving    that    : 

time    of   making  tin.-  note,  -he  was  a 

-vied     woman,     ha-     c-iahlished. 

perl'eet   defence  to  the 

"on.  !ti 

1 1 .  Such  defence  can  only  he  overcome 
by    proof  that,  she   had    a    separate 

He.  or  that    she  was  can-vin^  on 
a   separate  business  on  her  own   ac- 
int,  and  that,   the  -iven 

her  own  heneiit,  within  the 

••moving    the    disabilities   of 
coverture,  in  those  particulars.        i/> 

See  ACTION,'.),  1<>.  11. 


MAXIMS. 

The    maxim    that   "he    who    will   not 

speak  when  he  should,  shall  not 
-peak  when  he  would,"  applied  to 
tlie  eaae  of  a  land  owner  who  had 
absented  to.  and  co-operated  in,  pro- 
lin^-s  for  openine;  a  -treet.  with- 
out raising;-  any  obj  reto, 
until  after  a  rejiort  of  the  commis- 
sioners had  been  made.  .!/"' 
Lewis  v.  L'ity  > 


1   LIKN   LAW. 


i.    I'nder  the   mechanic-'   lien    law  of 
1  applicable  to  t  )nonda'_;a  counly, 
proof   of    payment-    mao 
o\Mi«-r    to     a 
avoids    l;. 
part    of   .ection    1. 

• 

the  owner   is   allowed    to 
payment,    has 

notice"  of  ||K.  lien,  of  all  that  i 
came  liable  to  pay.      Il'-nee  1  1,, 
of  showing  ])ayments  wliii-h  will  ex- 
t'tn^ui^h  '  upon  the  o  . 

:i.  The  ow 

id'd  with  the  amount  of  promi 
notes    made   by  the 
imior.-eil    by  the    owner,  whicl 
;••  due  and  were  t-iiv  -n  ii]i  U 
incuts  UJion  the  bull; 

fore  tia-  notice  of  lien  \va 

4.  It    is    not    absolute!;,  that 
such  notes  should  ha 

iij)  in  the  account.  -h  if 

the    contractor     ha- 

money  upon   P  III  for 

them,  and  the  o\\ner  of  the  building 

has    breome     indisputably    lia 

pay  them,    by    virtue    of 

incut  and  indorsement  thereof. 

5.  Such  a  transaction  is  an  agreement 
by  the  owner  to  pay  his  debt  in  a 
particular    manner,  and   is.    binding 
upon  him.  ii 

(I.    From   the    time  -uch   agreement  is 
made    to    pay  the    i.  i!   as 

from    the   time  of  their  actual  pay- 
ment.   by   the    owner.   In- 
to have  them    treated  as  pays: 
upon  the  building  contra 
between  him  and  the  contract-  •;• 


MKMOUANl. 

1.   A  memorandum  is  not  received  to 
con 

recollect  the  f.. 

but  to   recall  the  fact-  if 

•  'ii  them.  \Vheiv  the  \\  H 
may  resort  to  it  to  refresh  his  . 
lection,  it  may  be  read  in  evi.;. 
15ut  unless  it  becoi;:  y  for 

this  purpose,  it   is  wholly  iiu-i 
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tent.     Kennedy  v.    Oswego  tfc-  Syra- 
R.  72.  Co.,  169 

}>.   The  defendant    proved  that   out-  of 

.j;eni-  drew  up  a  writing  a 
out  the  terms  of  an  agreement  for 
the  . -ale  and  purchase  of  wood  ;  that, 
he  pre-eiited  it  to  the  plaintiffs 
;it  \vlio  made  the  rout  fact,  who 
iTect.  hut  lie  wished 
the  plaintiff'^  name  in  it  instead  of 
hi*  own.  It  wa.-  ne\  er  signed  bj- 
either  party.  //</</,  that  tlie  paper 
was  not  evidence  to  show  the  terms 
of  the  contract.  ib 


MERGER. 
See  LIEN,  5. 

MISTAKE. 

The  owner  of  a  city  lot  assessed  for 
a  street  improvement,  intending  to 
pay  the  assessment  thereon,  by  tnia- 
take  paid  an  assessment  laid  upon 
an  adjoining  lot,  not  owned  by  him, 
which  assessment  was  afterwards  de- 
clared invalid  and  vacated.  //-/'/. 
that  such  owner  could  recover  back 
the  money  so  paid  by  mistake, 
(adopting  and  reaffirming  the  de- 
>n  in  S.  (J.,  on  demurrer, 4  Thomp. 
<(•  0.,  488 ;  2  Hun,  306.)  Mayer  \. 
Mayor  &c.  of  New  York,  823 

See  AGREEMENT,  29. 

PROMISSORY  NOTES,  1,  2,  3. 


MORTGAGE. 

1.  A   mortgage   upon   a   railroad  not 
completed  at  the  time  the  moi" 

wa-  e\eeuted.  in  terms  conveyed  the 
franchise  of  the  company,  and  all 
property  t<>  lie  acquired,  describing 
the  road  as  it  was  then  pn>j. 

Before  the  road   was  completed,  a 

change  was  duly  made   in   the  route. 

;'    the  mort^au'e  as  eX6 
lioiind   th"   n>  :    that  the 

bondholder-,   to    seetll  e     \\ilo-e 

the    mortgage   wa-    v,i\en.    acquired 

a  ri^'ht    to    have   the    road,   a-   ///////, 

;>ay  thei;-   bond-*:    and   that 

port 

bought,  and  held,  all  that  the  bond- 
holders had  a  ri-'iit  to  have  -old. 

li.  L 


2.  Although    the    resolution    authoriz- 
ing th.-  i;-iv::ij.-  of   a   mortgage,  by  a 
rai'r  .:iy.  does   ],,  :  ^jve  the 
pi'csideiit  and  secretary  author; 
make  so  extensive  a  mort_ 

one  in  (••  :    yt   after  the' 

bondliolders  have  advanced  their 
money  in  good  faith,  and  it  has  heen 
reeeived  and  used  Ity  the  company 
in  eoii-!ruc!ing  it-  ro:nl.  this  will  l>e, 
deemed  a  ratilication  of  the  contract 
under  which  the  money  was  ob- 
tained. i/> 

3.  As  between  a  first  and  second    in- 
cumbrancer  by  mortgage  upon  the 
same  premises,  where  tin-  securities 
were  given  }nirsiiant  to  out-  and  the 
same  arrangement,   no  mon.-\ 

ing  between  the  parties  at  the  time, 
the  second  mortgagee  has  a  right  to 
insist  that  the  first  mortgage  lias  no 
force,  as  against  his  junior  mort- 
gage, except  to  the  extent  that  the 
prior  mortgagee  has  performed  the 
agreement  under  wliich  such  mort- 
gage was  given.  ib 

4.  Accordingly,  where  the  considera- 
tion of  the  first  mortgage  was  the 
agreement  of  the  mortgagee  that  he 
would    take    up   and    sati.-fy  certain 
demands    on  which    the    inort^au-or 
w;w  liable,  to  the  extent  of  S2i/,uuu ; 
held,  that  neither  the  mortgagee  nor 
his  personal  repre-entati ve  could  en- 
force   such    moitgage,  to  the    detri- 
ment or  injury  of  the  mortgagor,  ex- 
cept   to   the     extent    that  he    had 
performed  the  agreement  which  con- 
stituted its  consideration  and  gave  it 
validity.  ib 

5.  And,  less  than  §2<),ot)t)  having  been 
paid  by  the  mortgagee,   on    account 
of   such    liabilities :     /;<;/</,    that    the 
mortgage    should    he  reduced,    by  a 
deduction  of  the  deficiency.  ib 

6.  If  a  bond  be  executed  and  delivered 

with  a   i!  .   <ni.se<|Uci: 

sigiiliK'lit.    of     the    :.  hich 

does  not  include,  nor  purport  to  in- 
clude, the  bond,  is  invalid,  if  it  ap- 
pear- that  there  \va-  no  intention  to 
include  the  bond  al-  ter  v. 

ffJJ 

7.  But  if  there  was  no  bond  given  with 
the   mortgage,  then   the  n 

the  principal  and  only  security,  and 

the    only     evidence    of   indebted 

and  .1    it  by  one  hav- 

ing the  legal  title  thereto*  will  give 
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the  assignee  a  good  title  to  the-  mort- 
gage- 

.    When  it  appears  that  a  bond   was 
made  out  at  the    same    tiun-  a-  the 
mortgage,  and  that   the  in- 
told     the     mortgagor    to     K. 
bond;  and  there    is  -omc   reason  to 
b'-lieve  ilia;,  the  morticaicee  made  the 
mortgagor  !.  keep  tlie  cus- 

tody of  the  bond;  that  t  lie  retention 
of  UK-  same   by  the  mortgagor   was 

•odian  for  the  m< 

that  tlie  former  so  understood  it ;  it 
seems  this  is  a  good  delivery.  ib 

See  LIE.V,  3,  4,  6,  6,  7,  8. 


MUNICIPAL  CORPORATION. 

See  ACQUIRING  LAND,  <fec. 

NEW  YORK  (Ciry  OF,)  1,  2. 
PROMISSORY  NOTES,  10  to  16. 

STREETS. 


MURDER. 
See  CRIMINAL  LAW,  6  to  12. 

N 

NEGLIGENCE. 

1.  In  an  action  for  negligence,  the  ques- 
tion whether  a  bell  was  in  fact  rung, 
at  a  street  crossing,  at  the  time  of  a 

collision  with  a  locomotive,  was  the 
chief  and  material  question,  at  the 
trial,  and  the  only  one  submitted  to 
tlie  jury.  In  behalf  of  the  defen- 
dant, live  witiie— e>  testified  po-i- 
tively  that  the  bell  was  rung ;  that 
they  both  heard  and  saw  it  ringing. 
For  the  plaintiff,  two  wi: 
tified  that,  although  present  and  lis- 
tening, they  Itt'inl  no  bell.  U<ld, 
that  the  burden  of  proof  was  with 
the  plaint  ill',  and  lie  was  bound  to 
make  out  his  ca-e,  by  a  preponder- 
ance in  tlie  testimony,  upon  the 
wholp  is.-ue.  CH.UMII'-  v.  ^ll.|'  York 
<(v.  A'.  /.'.  &62 

2.  //»/(/,  also,  that    lie   had   failed  to  do 
so.      That    the    weight   of   the  te>ti- 
mony  was  derideclly  with  the  defen- 
dant,   and   the    verdict    of   the  jury 
should  have   been  rendered  a. 
ingly.  ib 


3.  Although  it  is  the  province  of  the 

jur> 

Upon  the  ei'i-dit  of  the  wi; 
tifying   before  them,  yet  they    have 
no    right,     arbitrarily     and     capri- 
eiou-ly,  to  di-beli.-x  :iony 

:itra- 
dieti-d  -,vi: .  //, 

4.  They     In 

situation    of     (lie     n  iheir 

mcjin.-  of    knowledge,  mill    tin-    char- 

r  of    their  t<-timony  ;    an- 
their  liability  to  de;  pun- 

ibhun-nt  i 
mon}'.  ib 

5.  In  an  action  against  the  owner-  of 
a  tug  boat  to  recover  d.. 

/licence,  in  colliding  with,  ami 
sinking,  a  canal  boat,  evidence  to 
show  that  tlie  plaintiff  had  an  insur- 
ance on  hi-  boat,  and  •-  part 
of  hi.-  lo-s  from  the  in.-nrers,  is  inad- 
mi.-sible..  l''ti-j  •  rn  'J'raitx- 
'tion  Litie,  570 

6.  In  puch   an  action,  negligence  is  a 
question  of  fact,  which  belongs  to  the 

jury,  in  view  of  all  the  evidence  and 
the  attending  circumstances;  and,  if 
no  error  occur.-  in  the  .submission  of 
the  cau-e  to  them,  their  verdict,  in 
favor  of  the  plaintiff  cannot  be  dis- 
turbed, ib 

1.  In  his  charge  to  the  jury,  the  judge, 
referring  to  the  testimony  of  the 
various  witnesses  respecting  the 
manner  in  which  the  injury  was  iu- 
llicted  upon  the  plaintiff's  boat, 
said  :  "  If  those  tugs  did  come  dowix 
on  the  plaintiffs  boat  then,  and  be- 
came loo.-ened  from  their  moor' 
then  the  defendants  are  chargeable 
with  this  negligence."  //•/</,  that  if 
the  case  had  been  given  to  the  jury 
with  the  charge  unmodified,  or  uu- 
corrected,  it  would  have  been  ground 
for  a  new  trial.  ib 

8.  That  it  would  have  been  correct  if 
the    judir«-    had    .-aid   that  such    fact 
rai-ed  a  presumption   of   ; 
and  cast  upon  the  defendants  the  bur- 
den   of     proving     that     v.irh    . 
(jiirnce  did  iK.>t  follow  from  the  mere 

that 

such  rer-ult  was  imputable  to  inevit- 
able accident.  ib 

'.'.   At  I!L    doM  of  the  charge,  the  de- 
fendant.-' coun-cl  requested  the  judge 
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to  charge  as  follows:  "Tlmt  if  the 
defendants'  boat  came  down  141011 
the  plaintiii".--  boat,  and  was  forced 
to  do  MI  liy  pressure  of  ice  upon  the 

.  \\lik-li  could  not  have  been 
avoided  hy  the  e.\-erci.-e  of  can-  and 
prudence,  then  then-  can  In-  no  re- 

8iy."  The  judge  so  charged. 
11,1-1,  tliat  this  response  of  tin-  j 
to  tin-  ivijue.-t  inii-t  lie  deemed  lo 
have  adopt cd  the  language  of  tin-  re- 
quest, and  to  have  incorporated  the 
same  into  t  he  charge.  That  it,  ob- 
viated the  error  in  the  charge  as 
previously  made,  and  ju>titied  the 
overruling  of  the  exception  to  the 
charge.  And  that,  in  that  view,  a 
judgment  for  Hie  plaintiff  could  be 
sustained.  ib 

10.  The-  defendants  having  undertaken 
to  tow  the  plaintiff's  canal  boat  from 
New  York  to  .Bridgeport,  through 
the  sound  and  the  diiiicult  and  dan- 
gerous pa>.-  of  Jleli  (.ate;  ktld  that 
they  were  bound  to  exercise  care, 
caution  and  diligence  in  proportion 
to  the  dangers  of  the  navigation, 
and  to  tow  and  keep  such  boat  in 
safety.  That  they  were  bound  to 
employ  competent  and  skilful  sea- 
men familiar  with  the  locality  and 
with  the  customary  risks  attending 
the  navigation  upon  the  waters  uf 
the  sound,  where  the  tide  ebbs  and 
flows.  ib 

]  1.  Hi /'/,  also,  that  the  defendant 
vants  were  bound  to  know  the  state 
and  natural  law  of  the  tide,  and  to 
take  into  account  its  lime  of  flood 
and  ebb,  and  to  guard  against  all 
the  changes,  chance*  and  perils  inci- 
dent thereto;  but  they  were  not 
in>!  -i  the  perils  of  th 

or  of  the  sound.  ib 

See  COMMON  CARRIERS. 
RAILROAD  COMPANIES. 


NKW  TRIAL. 
See  PRACTICE,  2,  4,  5  to  1 2. 

NEW  YORK  BRIDGE  COMPANY. 
See  ACQUIRING  LAND,  <tc.,  8  to  14. 

NEW    YORK    CEN.    <fcc.   R.  R.  CO. 
See  ACQUIRING  LAND,  tfce.,  2  to  7. 


XKW   YORK  (CITY  OF.) 

1.  "Where  land  has  1,,  .,-11  taken  by  the 
corporation  of  .New  York  for  the. 
extension  I  .  under  1  1 

of   IMs  (Lava,   <-ln,>.    21t>.)  and   the 
damages  of  the  owner  ha 

••d,  and  t  he  owner  allowed  to  re- 
main in  the  po:-M'-.-ion  and  enjoy- 
ment. of  the  premi.-e.-.,  and  to  collect, 
the  rents,  until  actual  po-sesMon  was 
taken  by  the  corporal  ion,  Mich  con- 
tinued possession  and  I'M'  of  the 
premises  are  to  be  deemed  equiva- 
lent ill  value  to  the  interest,  on  the 
award.  Hence  no  action  will  lie 
against  Hie  corporation,  to  n 
such  interest.  .Mn.i.iN.  1'.  .1.,  dis- 
sented. Htnni  r*l>  <i  v.  Minim-  ii 

;'../•/-, 


2.  The  absolute  requirement  under  the 
act   of  IM:;  (Laws,  chap.  MI.)  to  pay 
the  award   /'•/////'«,  four  months  from 
the  confirmation  of  Hie  report  i-,  by 
the  act,  of  Is  is,  changed  t"  an  obit- 

em  to  pay  four  i  r  the 

expiration  of  the  time  appointed  for 
earning  the  improvement,  in! 
fee!.  {  ntil  the  arrival  of  the  time 
appointed,  or  the  expiration  of  Hie 
lifteen  months,  the  po>Mj>sion,  use 
and  enjoyment,  of  the  1.;: 
remain  undisturbed  in  the  former 
owner  and  his  tenants.  There  is  no 
constitutional  ur  other  ditlieulty  in 
currying  out  this  sv.siem.  Per  DA- 
vjs,  J.  ib 

3.  A  "  messfiiger   to   the   president  of 
the  board   of  aldermen  "   in   th.e  city 
of  New  York,  is  not  a  public  otlicer  ; 
nor    are    his    duties    of    an    olKcial 
character;    there    being    no    statute 
creating  such  an  othce  or  defining  the 
duties     to    "he    performed    oiiiciallv. 
Hence  the  appointment  of  a   per-on 

'ently  pro- 

viding for  an   inere;.  iary, 

are  not  within  the  prohibition  of 
section  1  1  of  chap.  fsTC,  of  the  Law-, 
of  l,xr,'.l.  Smith  v.  M,  i;/,,,-  (I 

~\lll<  }'.</•/•, 

4.  The    plaintiff   was    appointed   mcs- 

Iger  by  the  clerk  of  thu  common 
council.  Subsequently,  the  com- 
mon council  increased  hi>  salary. 
Jl'/il,  that,  by  this  action  the  - 
mon  council  rceo^ni/cd  the  right  of 
the  clerk  lo  make  the  appointment; 
and  that  the  board  having  the  right 
to  delegate  thu  power  of  appoint- 
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merit,  the  court  would  pre.-uinc,  un- 
til the  contrary  was  shown,  that  the 
clerk  had  been  duly  autliori/cd  In 
make  the  selection.  it> 

Ste  CONSTITUTIONAL  L.\\V. 


NOLLE 
See  CRIMINAL  LAW,  5. 

NUISANCE. 
See  TELEGRAPH  COMPANIES. 

0 

OBJECTIONS. 

See  ANSWER,  1. 

RAILROAD  COMPANIES,  6. 
TRIAL,  4,  5. 

OFFICE  AND  OFFICER. 

See  CONSTITUTIONAL  LAW. 

NEW  YORK  (Cirv  OF,)  3,  4. 

OIL  TANKS. 
See  COMMON  CARRIER,  1. 

OPINIONS  OF  WITNESSES. 

See  COLLISION,  4. 
WITNESS,  1. 

ORDERS. 

Of  court. — See  E\im:v  K,  t>,  7. 

For  payment  of  mmmy. — See  PROMIS- 
SORY NOTES,  10  to  16. 

OYER  AND  TERM  IN  Ell. 
See  CRIMINAL  LAW,  3,  4,  5. 

P 

PARTIES. 

Where  there  is  a  non-joinder  of  parties 
pluiutitf,  yet   if  the  answer  does  not 


up  Mich  non  join 
and   di.-tinet    «! 

will  \n;  di  ived. 

Cfutfl 

Aft  '(/•(  :.  1  —  \Vrr- 

St<  11. 

J'R.M  -u«  K,  14. 


PARTNERSHIP. 

1.  By    article--    of    copai-tic 
one  of  tlie  par 

hi-    time   and 

the   bu-iiies-,  and  \\ . 

He  di.M'liarjvd  tin-  d 

quii  >.nn;    l»ul 

wa>  no!    .  ii  on 

th>'  ii.      It  n[<\" 

thu.  !   tlie 

-,    including    the    lj«-.. 
count.      //././  that  ti 
tt-r    a    civ. at    of    thu    salary    in    the 
bo",  :    an  act   oi 

waiver  of  tin-  -alary  liy  him. 
v.   II  'J 

2.  The    personal    lialiility   I- 

a  corporation,  imposed  upon  ii.s  olli- 

cel'S      i'or      lle^leet  in^      to      pulili-h     a 

notice   under  a 

lure  of  a  pi-n.-:  .<-h  a  pen- 

alty. iinp(j-ed  by  the  laws  of  another 
•     \\ill     not     lie    entorc-eu   in    the 
com-;-  of  our  own.      Hence,  upon  an 
A  cen  partner:.,  .-ucli  11 
liability  on  the  pan  "hem, 

to  the  farm,  cannot  be  con - 


PAYMENT. 

1.  It  is  well   settled   that  the   de! 
of  a  check   i-   not  a  payment.  U 

tliei  .    •'•elliell!    to  tliat    i 

or  unless  the  drawer. 

M  tlie  part  of  the  Imld- 
er.   has   >u-tained    lo.->   or  injury   in 
:iereof.  and    tlien   onl;. 
/'/(us, 

2.  A  i  ttO!    bound  to  accept  a 
clleck.   even    if  it    be   for   the   entire 
amount  of  his  claim.  ib 

3.  Nor  is  he  bound  to  r -ive  n 

lie  may,  although  i:  him, 
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refuse  to  accept  it,  and  leave  tin- 
debtor  to  his  plea  of  tender,  when 
sued  for  the  claim.  ib 

4.  lie  may  do  this,  even  though,  hav- 
ing  reeeived   the  money,  lie  keep-  it 

;cct    to  the   order    of  the   ci' 
The     latter     nm.-t     withdraw     the 
money,  and   plead  tender,  and   thus 
save  him.-clf  from   tin-   eo.-ts  of  tiie 
controversy,  ib 

6.  The   defendai:  d    to 

the  j.laintiff  in   the   MUM   of  s- 
the    j>ro<  nt   of 

produce  sent  to  them  for  -a! 
their  check  for  that  amount  to  the 
plaiutilf,  with  an  account  of  sales. 
The  plaintiff  refused  to  accept  the 
check,  claiming  that  the  defendants 
were  indei.'ted  to  him  for  balances 
on  former  shipments.  He  did  not 
return  or  use  the  cheek,  but  held 
the  <  '  to  the  order  of  the 

drawers,  and  offered  to  surrender  it. 
on  the  trial.     Hell,  that  the  r 
was  correct  in  holding  that  the  check 
was  not  a  payment  pro  tanto  of  the 
plaintiffs  claim.  tb 

6.  Part  payment,  by  a  debtor,  of  a  de- 
mand,   does   not    form   a   sufficient 
consideration  for  an   agreement   by 
the  creditor  to   extend  the  time  of 
payment   of  the  balance  of  the  de- 
mand.     Tammieti  v.  Clause,         430 

7.  But  where  an  agreement  to  extend 
the   time    of  payment  is  based  upon 
the  agreement  of  the  debtor,  to   do, 
and  the   doing   by   him,   of  an   act 
which  he  was  not  in  law  under  obli- 
gation to  do —  as  to  procure  and  as- 
sign a    policy    of   insurance    to   the 
creditor  —  it  is  upon  a  .sufficient  con- 
sideration ;  it  .v  ib 

See  MECHANICS'  LIEN   LAW. 
PROMISSORY  NOTES,  4,  7,  8. 


PENALTY. 

See  PARTNERSHIP,  2. 

STATUTORY  PENALTIES. 


PEOPLE  OF  THE  STATE. 
See  ACTION,  7. 


PERISHABLE  PROPERTY. 
See  COMMON  CARRIER,  10  to  17. 

PHYSICIAN. 

1.  When  a    physician    is  employed  to 
attend  upon  a  sick   pi-i>on,  his  em- 
ployment  continues  while  the    sick- 
ne-s  last*;  and  the  relation  of  phy- 
sician  and   patient  continues,    unless 
it  is  put  an   end  to  by  the  as-ent.  of 
the  parties,  or  is  revoked  by  the  CX- 
pn-s  dismissal  oftlie  physician. 

ter  v.   IV/V//7,  578 

2.  The    plaintiff   was,    employed, 
physician,  to  attend  upon  t'lie  defen- 
dant's wife,  and  while  in   attendance 
upon  her,  and    during  the  continu- 
ance of    her    sirku.'S.-.  .-h,.    \\;!- 
cretly,  and  without  the  know! 

or  consent  of  the  defendant 
moved  to  her  father's  house;  where 
the  plaintiff,  at  her  request,  contin- 
ued to  attend  her.  The  di-i'c;idant, 
though  informed  that  the  plaintiff 
was  still  visiting  his  wife,  and  in- 
tended to  continue  his  visits,  did  not 
forbid  his  further  attendance.  //••'</, 
that  the  contract  of  employment  was 
not  revoked,  and  the  plaintiff  con- 
tinued to  be  the  physician  of  the 
wife,  after  her  removal  to  her  father's 
house;  and  that  the  defendant  wag 
liable  to  pay  for  his  services  as  such. 

ib 


POLICY. 

See  AGREEMENT,  29  to  82. 
INSURANCE. 


PRACTICE. 

1.  The  attorneys  for  the  plaintiffs  and 
all  other  persons  connected  with 
their  office  left  the  same  at  five  and 
a  half  o'clock  P.M.,  and  the  office 
was  closed  and  lacked  for  the  ni^ht. 
Between  that,  time  and  six  o'clock, 
the  clerk  of  the  defendant's  attorney 
came  to  make  service  of  an  an-wi-r, 
and  finding  the  olli«-e  closed  and 
locked,  he  procured  the  janitor  of 
the  building  to  unlock  the  door,  and 
then  left  the  answer  on  the  table  of 
the  ma  na^in^-  eh-rk  ;  the  janitor  hav- 
ing no  authority  to  op.-n  the  oftico 
for  that  purp  that  such 
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entry  of  the  clerk  was  irregular  ami 
unlawful;  and  that  tin-  service  of  the 
answer    was    not    regular      1 
Lane,  281 

2.  The  aim  and  object  of  the  court.,  in 

granting-  motions   for  a  in-vv  trial  on 

Around    of    xi'i'jirixi-,    l»    to    do 

justice.       (Jdiiliin  iilnl    Nat.    IlmJc    v. 

318 


8.  Counsel  are  not  obliged  to  di-e].,-.- 
any  features  of  the  prosecution  or 
defence,  unless  required  by  order  of 
the  court;  but  when  cither  do. 
to  the  other,  the  statement  must  be 
made  in  good  faith,  and  if  it  be  ap- 
parently otherwise,  though  not  so 
in  fact,  or  if  it  result  in  inducing 
a  different  line  of  preparation  for 
the  trial  than  wotdd  otherwise  have 
been  adopted,  the  burden  must  fall 
on  the  communicant,  if  there  be 
reason  to  suppose  that  justice  \\ill 
be  accomplished  by  applying  the 
rule.  ib 

4.  Where  the  plaintiff's  attorney  was 
led,  by  conversations  with  the  de- 

fendant 's  attorney,  to  suppose  that 
no  serious  defence  would  be  inter- 
posed, and  therefore  omitted  to  sum- 
mon a  material  witness  ;  it  was 
In-Ill,  that  although  no  deceit  or  fraud 
was  intended  by  the  defendant,  yet 
a-  the  aels  of  hi-  repre-entathe  did 
mislead  the  plaintiff,  the  discretion 
of  the  court  was  justly  exercised  in 
setting  aside  a  verdict  for  the  defen- 
dant and  granting  a  new  trial  on 
tic-  ground  of  surprise.  ib 

.">.    A   motion    for    a    new  trial  on  the 
.mid  of  newly  discovered  evidence 

should  be  denied  when  the  e\  itience. 

a-  set    forth   in    the  mciy'mg  papers. 

is  wholly  cr.i'.iulative,  and   for  auu'ht 

that  appears,  it  might,  with  due  ilili- 

ttC6,     base     been     discovered,     and 

'i     produced     on    the    trial,    had 

proper  efforts  been  made.     Hurti"*' 

v.  I'hn  H'IJC.  Mxti'tt/  Lij'i   ///.<.  (.'". 

6.  Where',  upon  a  motion  for  a  new 
trial  on  the  --round  of  newly  dis- 
covered evdence.  it  i-  made  toappear 
that  a  paper  found  since  the  trial 
and  produced  on  such  motion,  clearly 
and  absolutely  settles  the  question 
controverted  on  the  trial,  on  oral 
proof,  contrary  to  the  verdict,  then 
a  new  trial  should  be  ^-rantc.  : 


verdict  should  not  be  allowed 
to  stand.     Darlice  v.  Elicood,        369 

•.    too,    if    it   -!|..nld    appear   fairly 
probable  that  with  the  newly  d" 
ere.:  .  having  ti. 

and   verity    which   u-uali  . 
to  a    wr'r  :,-nt,  'a   di:'; 

verdict     woul.i  ;heii, 

al.-o,  .-hould  a  new  trial  be   allowed. 

ib 

8.  The  rule  i.-,  that  the  newly  d: 
ered  evidence  mu-t 
in  character   as  that  it  would 
reasonable  certainty,  lie  prodie 
on   another  trial,  of  an  opposite   re- 
sult. H, 

'.».  Where  the  paper,  claimed  to  con- 
stitute the  newly  i  evi- 
dence, was  enveloped  ill  SU-pic'lOU 
to  an  extent  which  materially  .-hook 
its  integrity ;  was  shown  to  be  in 
a  mutilated  condition,  and  a  portion 
of  it  detached  ;  and  it  was  doubtful 
whether  a  jury  would  hold  it  at  all 
reliable  as  the  preci-e  and  0,/ire 
p</j>cr  set  up  as  a  defence  on  the  trial ; 
and,  were  it  produced,  the  . 
would  still  be  one  resting  on  conflict- 
evidence  and  doubtful  facts,  sub- 
;:ially  as  when  before  submitted; 
/<(/<!,  that  the  case  was  not  brought 
within  the  above  rule.  ib 

1".  Newly  di-covered  evidence  which 
goes  to  discredit  a  witness  is  not  a 
';nd  for  a  new  trial.  Kv  idence 
which  is  only  material  or  admi»sibl« 
to  contradict  the  evidence  of  a  wit- 
ness, and  to  render  him  unworthy 
of  confidence,  is  insufficient. 
peiiter  v.  (Joe,  .  411 

11.  Motion.-   for    a    new    trial    on   the 
ground    of    newly    discovered    evi- 
dence are  addre-.-ed  to  the  discretion 
of   the   court,  but   the   discretion  to 
be    exercised    must    be   guided   and 

••rned  by  le-'al  principles,  and 
controlled  by  the  established  au- 
thorities. ,7, 

12.  A  new    trial   will   not    be  granted 

liable  the  defendant  to  prove  ad- 

missions  made  by  a  witness  for  the 

plaintitf,  inconsistent  with  the  i 
niotiy  given   by  him  upon   the  trial  ; 
where     there    is    Mitliciellt     eviii- 
if  credited,   independent   of  hi- 
timony,  to  support  a  verdict   for  the 
plaintitf.  ib 
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13.  Where    a  party,    in    his    notice  of 
motion,  a-ks    fur    "such    furl  her   re- 
lief as  may  I'e  just,"  such  relief  may 
be  given  as  the  facts  presented  on 
the  motion  warrant.     aUaellv.  New 

Y»i-k  C<,i.  <(•'•.  A'.  A'.  Co.,  886 

14.  The  court   may  exercise  the  power 
to   strike  out   parlies,  under  section 
173   of  the   Code.      ChitktMntj" 

ion  Co.  \.  Wni'itr/,  423 

See  COSTS. 


REFERENCE. 
TRIAL. 


PRINCIPAL  AND  AGENT. 

1.  Although  an  agent,  for  nonfeasance 

and  omissions  of  duty,  is  not  liable. 
except  to  his  principal,  the  rule  is 
otherwise  when  the.  act.  complained 
of  is  mi>t't •asance.  In  all  such  cases, 
he  is  personally  responsible,  whether 
he  did  the  wrong  intentionally,  or 
ignorantly  by  the  authority  of  his 
principal;  for  the  principal  could 
not  confer  on  him  any  authority  to 
commit  a  tort  upon  the  rights  or 
property  of  another.  Crane  v.  On- 
tlirdonk,  47 

2  One  dealing  with  an  agent  is  not 
bound  to  know  the  private  instruc- 
tions to  the  latter.  If  the  agent  is 
in  fact  accustomed  to  make  contracts 

of  that  nature  for  his  principal,  and 
this  is  known  to  the  latter,  that  is 
sufficient  to  render  the  principal  lia- 
ble upon  the  agent's  contracts.  AW/// 
v.  Fall  .'•  183 

3.  Where  a  miner  of  coal  had  permit- 
ted a  coal  commission  firm  to  hold 
themselves  out  as  agents  for  the  sale 
of  coal  for  him,  and  had  consum- 
mated sales  on  credit,  made  by  them  : 
In-lit,  that  he  would  be  hound  to  a 
third  party  by  a  contract  for  the 
sale  of  coal  on  credit,  made  for  fu- 
ture delivery  by  such  agents ;  not- 
withstanding lie  had  privately  for- 
bidden them  to  sell  on  credit,  or  for 
future  delivery.  White  v.  FulL-r, 


4.  But  when  there  i*  a  custom  of  tin- 
trade  tliat  jm  an'cnt.  for  the -ale  of  coal 
ha.-  no  rin'lit  unless  specially  author- 
ized, to  make  a  time  contract  extend- 
ing over  a  long  period,  persons  deal- 


ing with  an  agent  are  bound  by  such 
cnMom  ;  and  a  principal  will  not  be 
liable  upon  such  a  time  contract, 
made  by  an  agent,  \\  it  liont  special 
authority.  <!> 

.">.  The  agent  of  a  coal  miner,  without 
authority,  contracte  !  .-d  for 

future  delivery,  at  a  spccitied  price. 
A>  soon  as  the  principal  \va.-  in- 
formed of  the  contract  he  notified 
the  purchaser  that  he  repudiated  tin1 
same.  At  that,  time  the  market 
price  of  coal  was  as  low  as  the 
contract,  price,  and  the  purchaser 
might  have  bought  the  same  ijii:;n- 
tity  of  coal  at  the  same  price,  lli-ld, 
that  the  purchaser  was  not  entitled 
to  damages  for  the  failure  to  fulfil 
the  contract  ;  even  if  '.he.  agent  had 
acted  with  authorit  v.  -I// 

I'..  Although  there  be  a  change  of  rela- 
tions between  principal  and  agent, 
by  which  the  latter,  who  was  pre- 
viously authorized  to  sell  on  credit, 
is  positively  prohibited  to  sell  on 
credit,  in  i'iil  ure,  such  change  of  re- 
lations will  not,  all'ect  the  rights  of 
third  persons  who  have  dealt  with 
the  agent,  as  sneh,  and  with  the 
knowledge  of  the  principal.  Such 
persons  are  entitled  to  notice  of  the 
chai;  il> 

1.  It  is  a  well  settled  rule  of  law  that 
a  principal,  as  lo  third  persons,  id 
bound  by  contract.-  made  on  his 
be  half  by  one  who  holds  himself  out 
to  be  such  a^ent,  although  in  fact  he 
is  not.  ii'the  principal  know  of  Midi 
a.-sumption  of  authority,  and  per- 
mits it,  without,  taking  the  steps  to 
prevent  its  exercise  to  another's 
prejudice.  J'i  r  UKADV,  ,1.  il> 

8.  The  fact  that  the  relation  of  princi- 
pal and  agent  exists,  doe.-  not-  pre- 
vent the  principal  from  making  .1 
Voluntary  donation  to  his  agent. 
Such  a  donation  is  not  ab.-ol, 
prohibited  by  the  rules  of  law. 
' 


'.).  Hut  when  it  is  established  that  such 

a  relation  exists  between  tin-  donor 
and  donee,  before  the  validity  of  the, 
will  be  upheld  it  must,  be  made 
to  appear  that  the  transaction  was 
unaffected  by  fraud,  either  actual  or 
con.-t  met  i  v<'.  The  burden  of  proof 
fe.-t-  on  the  donee,  to  establish  its 

perfect  fairness  and  propriety.         ib 
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10.  What  Is  sufficient  and  satisfactory 

proof,  On  which  to  deelarc.  U  li'ii't 
IVdt:i  a  principal  to  her  ayent  valirl, 
and  free  from  tin:  taint  of  fraud  or 
undue,  influence.  Hi 

See  STOCK. 


PRINCIPAL  AND  SURETY. 

See  UNDERTAKING. 

PRIVATE  PROPERTY. 

See  STREETS. 

PROMISE. 

1.  A  new  promise  is  sufficient  to  take 
a  debt  away  from  the  effect  of  an 
antecedent  di-eharjjv  in  bankruptcy. 
v.  Ward,  4.V2 


•1.    A   promi-e  to  pay  a  I  hy 

a  certificate  of  discharge  in  bank- 
ruptcy become  •  arid 
may  be  Mated  a-  the  foundation  of 

the  action.  /// 

III  -HAND    AM)    \\'ll  K,    'I,    '•',. 


PROMISSORY  N(/I 

In    an    aetion   upon    a     pro' 
note,  tin-   complaint  alleged   that  tho 


2.  A    complaint,    after    setting    out   a 
complete    cause    of    action     upon     a 
promissory  note,  Mated,  as  a  second 
cause    of    action,    the    mal.iii'j'    of    a 

promissory  note  to  the  plaintiii 

the  defendant,  dated  March  '-M.  l*7i.    -2 

for    $:;no,  for  money  loaned,  payable 

sixty  days  after  date,  with  interest. 
on  which  there  was  justly  due,  on 
the  Isl  of  .June,  1ST-"',  the  sum  of 
100  and  interest,  "  les.s  payment-  ;" 
that  in  consideration  there.  if.  the 
defendant,  on  that  day,  uncondition- 
ally promised  the  plaintilV  to  pay 
liim  I  he  said  sum  of  s::»u.  less  a 
payment  made  May  ]'•>,  l.ST'-i;  and 
alleijvd  as  a  breach,  the  non-payment 
of  the  balance  of  said  amount.  The 
defendant's  answer  contained  no  de- 
nial of  the  allegations  of  the  com- 
plaint, but  set  up  his  discharge  in 
bankruptcy,  granted  I  >ec.  1.  1*71. 
Jliii!,  that  the  allegations  of  the  enm- 
plaint,  heiiin-  material  to  the  plain- 
tiff's cause  of  action,  and  not  denied 
by  the  answer,  they  must  be  taken 
as  true.  !h 

3.  llflil,  also,  that  the  new  promise,  set 
forth  in  the  complaint  and  made  the 
foundation  of  the  plaintiff's  ri--ht  to 
recover,  bein^  stated,  and  proxed.  to 
have  been  made  after  the   defendant 
\\a-   di  -charged    in    bankruptcy,  the 
rin'hl  of  reeoxcry  tln-rcon    was  made 
out.  /'// 


note  was  dated  in  Jsy-j  by  mi-take, 
and  that  i!  i.'d  to  have 

been   dated    in     1*71.       The    an.-wvr 
denied  these  allegations,  and  the  par- 
.tria]  on  thi-  and  another 

i-sue.     il'i<l.  that  by  answering  the 

allegations,  the  dt.-ieiidant  practically 
conceded  their  Millieicncy  for  tho 
trial  of  the  fact  of  That  it 

o  late  for  him.  after  the  trial 
was  actually  commenced,  to  object 
that  the  statement,  in  the  complaint 

S-ciive  ;  and  that  it.  was  the 
duty  of  the  court,  to  overrule  an  ob- 
jection to  the  evidence  offered  to 
prove  the  mistake,  (i,  rimntla  Bank 
\.  liixtl<r,  333 


.  Thedateofan  instrument  in  writing 
is  only  prestimpthe  e\idence  of  the. 
•  i  its  actual  execution;  and 
whenever  fraud  or  mistake  is  al- 
le",-ed,  this  presumption  may  be  con- 
tradicted by  parol  evidence.  tb 

.    A  mistake  in   the  date  of  a   proiu- 

'  Ote    may  be  averted  as  well 

by  an  indorsee  as  by  th 

entire  title   bein--  transferred  by  tho 

indorsement.  ib 

.  The  plaintiff  held  a  note  made  by 
T.  and  indors.-d  by  (  '.  ;  and  tlie 
tinu  of  (  '.  ,V  Co.  beine;  indebted  to 
T.,  there  was  an  understanding  l»e- 
t  \\een  the  plaintiff  and  those  parties 
that  the  firm  ini^-lit  make  payment 
to  the  plaintiff;  which  payment, 
when  made,  -hoiild  apply  <>n  such 
note.  Afterwards,  (  '.  ,v  Co.  u-avi- 
the  plaint  itf,  lii-st.a  cheek  p.-si-dated, 
and  then  a  note  pa\al>le  in  one 
month,  for  the  amount  of  T.'s  note. 
Such  check  and  note  were  received 
by  the  plaintiff,  not  in  payment  or 
satisfaction  of  T.'s  not,.,  but  merely 
a~  collateral  to  it.  In  an  action 
upon  the  T.  note,  /„  /,/  fhat  if  T. 
cnii-cnted  that  the  firm  check  and 
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note  should  be  taken  as  collateral, 
the  defendan;- 

defiMu-o.  tin-  exten-i'>n  of  tin-  time  of 
payment,  i^iven  hy  such  note  and 
ch<  ..  Tro>i>l<l»i,  :;i-J 

5.  Ami,  there  being  evidence  trailing 

-h<>w  that  tin.'  tran.-actiun  with 
C.  >v  Go.  \\a-;  with  T.'s  consent  and 
approval,  and  tin.1  jury  having  found 
a  verdict  in  favor  of  the  plaintiff; 
held  that,  giving  full  effect  to  such 
verdict,  the  nntf  of  T.  remained  in 
full  force  against  both  maker  and  in- 
dorsi  r.  ib 

6.  That  T.   &  Co.  were  the  principal 
debtors,    and    the    plaintiff  was,    at 
all  times,  at  liberty  to  pursue  them, 
on  their  liability  thereon;    and  his 
right  of  action  was  not  suspended 
by  reason  of  his  holding  the  note  of 
third  persons,  on  tin.e.  as  collateral. 
That  he  might  enforce  his  remedy 
on  the  principal  security,  notwith- 
standing the  collateral  was  not  due. 

ib 

7.  Held,  also,  that  the  mere  acceptance, 
by  the  plaintiff,  of  the  firm   note  on 
time,     as     collateral,    without    any 
agreement  to  suspend  the  right  of 
action  on  the  principal  debt,  would 
not  extend  the  time  of  payment  of 
such  debt.  ib 

8.  Held,    further,   that    had    it    been 
proved  thai,  the    plaintiff  agreed  to 
accept  C.  &  Co-  for  the  payment  of 
the  note  in    suit,  that   firm  having 
T.'s  money  to  that  amount,  it  would 
have  operated  as  an  extinguishment 
of  the    plaintiff's    claim.     That   al- 
though it  would  not  have  been  tech- 
nically payment,  it  would   have  dis- 
charged the  debt,  by  way  of  accord 
and  satisfaction.  ib 

9.  And  that  if  it  had  appeared  that 
that  defence  was  withheld  from  the 
jury,  by  the  ruling  of  the  judge,  it 
would  be  held  error.  ib 

10.  An  instrument  signed  by  the  mayor 
and     clerk,    and    countersigned    by 
the  comptroller  of  a  city,  addressed 
to  the  treasurer,  directing  the  pav- 
ment  to   A.  or  order,  of  a   specified 
sum    "  out  of  local   fund,  when    col- 
lected or  realized  from  tax  -ales,  tor 
completing,  the  grading  of  11.  street," 
•fee.,  is  not  a  bill  of  exchange,  nor  a 


check  ;  but  is,  in  legal  effect,  a  non- 

ry   note.     Read 

v.  CHty  of  Buffalo,  .vjr. 

11.  An  action  can  be  maintained  upon 
it,    to  recover  the   sum    mentioned 
therein,   on     an    implied  prom! 
pay  the   debt  slated  to  be  due  and 
owing  to  the  payee  named  therein,  ib 

12.  Xo    demand    is    necessary,    as    a 
condition  precedent  to   maintaining 
an    action     upon     >iuh     an     instru- 
ment, ib 

13.  The  order  bein-   male  payable  at 
a    particular   place,    and     upon    the 
happening    of    a     particular    event, 
when  the  fund  out  of  which  ii 

be  paid  has  been  collected  and  real- 
ized by  the  city,  the  debt  is  due  and 
payable,  by  the  very  terms  of  the 
contract.  ib 

14.  Such  orders  are  not  affected  by  a 
statute  passed  after  they  were  given  ; 
unless  it  appears  that  flie  legislature 
intended  to  change  the  meaning  and 
effect  of  outstanding  contracts.        ib 

15.  A  notice,   published   in  the  city 
paper,  that   the  city  is   in  funds  to 
pay  its  orders  of  a  particular  81 

not  brought  to  the  knowledge  of  a 
holder  before  the  making  of  hi 
mand,    is   not   sufficient  to   efl' 
suspension  of   interest  upon    an  or- 
der, ib 

16.  Even  though  the   city   was    i- 
and  willing  to  pay  .such  an   order, 
at  the  time  and  place  of  payment,  ii 
is  in  no  attitude  to  d  <very 
of  the  face  of  the  order  and  in: 
down  to  the  day   of  trial,  if  it  has 
not  brought  the   money  into  court 
for  the  plaintiff.  ib 

See  A(.I;KI.MK\T.  33. 
JURISDICTION-,  1. 
MARRIED  WOMEX,  7  to  11. 


PUBLIC  USE. 

See  STREETS. 

PUBLICATION. 
Sec  JURISDICTION,  5. 
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RAILROAD   COMPAMU 

1.  In  an  action  to   recover   da 

for  the  killing  of  th<;    plaintitl 
testate,  an  employe- of  the  defendant, 
by   a   colli-ion  caused   l>v  the   negli- 
ge:!' latter,     evid'-nei 

••ii  tending  to  establish  negli. 
ill  tliree   particular.-:    tliatlhe    train 
was   running  at  a  dangerous  rate  of 
speed;  that   the  drakes  were  imper- 
fect,  or    out.  of  order;     and  t  Ii 
train  was  in.-ullicieiitly  manned 
the  close  of  the   trial,  the   plai; 
Counsel  withdrew  the  fir-t  Around  of 
nc'gliv;e]iec,     from    Ilie   con-ideration 
of  the  jury.      The  e\  iden. 
lish    the   second  and   third  grounds 
being  very  slight;  held  that  it  wa-> 
for     the  jui-y  to    say    whether    the 
brakes  were    defective,  or   the  train 

alKeienUy     maimed,      and      al^o 
whether    tho-e    eau.-es.    if    they    CX- 

isted,  produced  the  injury  com- 
plained of;  and  that  it  could  not  he 
claimed  that  a  verdict  for  the  defen- 
dant was  clearly  against  the  weight 
of  evidence.  .!/<;/•««  v.  New  York 
(Jen.  (L-c.  A.  A'.  Co.,  90 

2.  Hi-It,  also,  that  the  proof  showing, 
plainly,  that  the  great  speed  of  the 
train   was   the  principal,    if  not  the 
only,    cause    of    the     collision,    and 
that    question     having     been    with- 
drawn   from    the   ca.-e,    us   a  -'round 
of  recovery,  the   jury  were  author- 
ized to  find  againM  a  right  of  action, 
and  an  order  denying  a    new  trial, 
was  properly  granted.    •  ib 

3.  Where  the  trial    proceeded  on  the 
hypothesis  that  the  deceased  was  nn 
employe   of    the    defendant,  cn";a:jvd 
in  the  business  of  his   employment. 
at  the  time  of  the    collision;    held, 
that  evidence  to  prove  what  the  de- 
fendant's practice  wa>.  as  to  hanging 
out    signal    li^hl.-.  at   a  certain  point, 
wa-     properly    excluded;    inasmuch 
as   the  omission   to  give    the   signal, 
(conceding  that    to  have  been  negli- 
gence.) was  the    nee-lio-ence  of  a  co- 
employe   en^a^vd   in   the  same  gen- 
eral employment.      And    that    there 
beiii";  no  evidence  that   the    defen- 
dant's    employes,    or    any    of    them 
were   not  skilful  and  competent,  the 
case  was  brought  directlv  within  the 


decision  •-•.  /:'/•/>  /,' 

Co.,  (:;:i  X.  Y.,  108.) 

4.  And    that    tie  .     the. 

":!icer,  ill    running  the    trai: 

being   tli' 

eiiij  1,  within  the  principle 

of  that  and  kindred  ca- 
the  plaintilf  no  ri^ht  of 
that.  ib 

5.  Where   ' 

wan  expressly  wai\. 

Around    of   ne^li^ence,   on  the 
trial  ;  In  hi,  tha' 
upon    appeal.  :i>    a    circir 
lie-  -ion  of  the 

the  i  i>' 

6.  The   defendant's     switchman     was 

permitted  to  »tati?  that,  in   his  opin- 
ion,  i  he  injur.  y  the 
running  of  tlie  train  with  too  _ 
\eloci: y.       //"'•/,    that    an   obj- 
to   this    testimony,    not      specifying 
any  particular  ground  tli 
too  general  to  be  of  any  avail.          ib 

7.  Held,  also,  that  such  testimony 
harmle-s;     e-pceiallv     as     it 
conceded   that  the  subject  of  g 

d  was  not    to  be  taken   int.. 
sideration,    as   a  ground   of   negli- 
gence, ib 

8.  Although  a  railroad  company  exhib- 
its ne^li^ence  by  running;-  " 
through  a  populous  city  at  a  rapid 
rate,  yet  if  a  party  injured  th. 
contributes,  in    any  decree,   by   his 
own   lie:..  the  injnri' 
ceiveii.    the     c,,mp.v 

/{ti.«      \.  ..     Co., 

9.  The  law  does  not  require  that   the 
siu'ht  and  ear-  of  a  : 

railroad   track   .-hall   be   immai 
or  infallible,   but   that    he  sha! 
them  to  avoid  injury.      He  may  err 
in  judgment  ;   hi-  <-.u->  or  his  c\  • 
both,    may    deceive     him,    and    his 
judgment  thus  beiiiij  at  fault,  he  may 
contribute    to    the    injuries    1, 
cci\  without  remedy ;  but 

whether  he  did    -o  or   not    i-   a 
tion    for    tin-  jury ;   nnle-- 
dence  plainly  admits  of  hut  oie 
elusion,  and  that,  that  he  was  guilty 
of  nc-liLTcnce.      I'i  r  UKAHV,  J.          ib 

ID.   If  the  evidence-  upon  the  subject 
of  contributory  negligence    is    con- 


Lr.  it  i>  proper  fur  the  court,  to 
re!  .  complaint,       ib 

11.   Win-re  the  son  of  a  |>crsoii  injured 

by  tin-  defend;  .  who 

\vit!i  him  when   lie  was  injured, 
ilied  that  when  ;  up  to 

...    -topped,  he- 
it,    and    each    looked 
.  B,  up  and   down   the   track, 
bui  near  if  any  locomotive 

:ind  that  there  ua-  no 
whl-  TO    or    hell     rung ;    //</</ 

that     this     \\as    doing    all     thai 
pur  ;md   lo   do  :   ii'id    that 

proper    diligence,    • 
.  caution   on   his  j 

if, 

lU.   The    .1  charter,  granted 

March  UN.  1*7-!,  authorized  it  \<>  cou- 

iijvr  railway.-,  in 

the  city  of  New  York,  throii-',: 

tail:  :. ei-fiii.   and  "  through 

:  ;-ft,  with  (1 

.  Chri-toi.il  &l    the 

Chri-topher    -trcct.    North 

river."      The      plaintiff's      charter, 

-ted  April  ~2~>,  1*73.  authorized 

it  a  rail- 

pa    in    said    citv, 

through,    upon    and    along    certain 

••iiied,  "  commenc- 

hristopher  street  ferry,  and 

running  thence   through  and   along 

',ei-    street,    with    a   single 

trad-  ,vich   a  vein 

thence     through     and    along     West 

;ie,   track   to  the 

t'lf  reel  terry,  the  place  of 

.iiining."      //"'•/,    1.   That    the  de- 
charter  conferred  upon  it 
the  power  to  extend  it.-  track  to  the 
.•    the  foot    of  Christo- 
pher   street.      '1.  Tliat    the    plaintiff 
uiiied  no    Mich   relation    towards 
the  defendant,  or  the  public  streets, 
to  maintain  an   action 
to   restrain  the  defendant  from  ii.-ing 
the    public    streets.       '•>.    That     the 
.:;fcrred    upon   the   plaintiff, 
iiarter,  were   not   exclusive, 
i   did   not  prevent  the  legislature 
from  conferring  authority  to  ti\  the 
terminus  of  the  defendant's    road   at 
the  North  river,  at    the    point  de-ig- 
I.    Nor  did    it    confer    upon 
the    pluintitf  the    power   or  duty   of 
interfering  to  protect   the  public  In- 
•  her  on  behalf  of  the  city  or 
of    •  .!    public.      5.   That    if 

there    was    any   BXC6M   of    power   in 
the  claim  of  the  defendant  to  ruu  its 


track  to  Christopher  Ptreet  ferry, 
the  public,  alone,  could  interfere  to 
re-train  the  defendant  by  injunc- 
tion; unle-s  it  .-hould  he  shown  that 
some  actual  interference  with  tho 
tracks  as  laid  at  that  time,  by  the 
plaintiff,  had  occurred,  or  wa- 
to  be  attempted.  t1,.  That  there 
were  no  sutlieicnt  grounds  for  the 
issuing  of  a  preliminary  injunction  ; 
and  an  order  making  the  >ame  abso- 
lute wa-  rever.-i'd.  Ckfiftojiher  and 

']',i,th     St,;;t     A'.     I!.    C«.     V.     ' 

A'.  A'.  Co.,  315 


See  ACIII-II:IN<;  LAND,  <fec. 
COMMON   i 
N  i:c.i.K,i 
ST.MI  IORV  PENALTIES. 


RATIFICATION. 
See  MORTGAGE,  2. 

UKAL  ESTATE  BROKERS. 

1.  In  an  action   to  recover  brokerage, 
of  vendors,  upon  the  sale  of  a  farm, 
the    defence   was    that    the    plaintiff 
was  not  employed  by  the  defendants. 
The   evidence  as  to  the  fact  of  em- 
ployment   being    convicting,    testi- 
mony was  offered  by  the  defendants, 
goinu;  to  >how  that  the  plaintiti 

in  point  of  fact,  in  the  employment 
of  the  purchaser,  or  acting  in  his 
behalf  and  interest.  Held,  that  the 
evidence  was  properly  admitted. 
MW,  /•  v.  Irixh,  256 

2.  And  there  being  a  question  both  as 

to  the  fact  of  the  plaintili'.-  employ- 
ment by  the  defendants,  and  as  to 
it-  extent  :  /<'/</,  that  evidence  of 
all  that  he  said  and  did,  bearing  on 
the  subject  of  his  services  at  and 
during  the  time  he  a-siimed  to  act  in. 
aid  and  furtherance  of  the  object 
sought  to  be  attained,  was  competent 
to  be  proved.  ib 

3.  That   the  defendants  had  a  right  to 
show  what  he   did,  and  all  he  did, 
on  the  subject  of  the  sale,  to  the  de- 
livery of  the  deed.     But  that  if  tho 
plaintiff  had  earned  hi-  commi>sions 
when   the  contract  was  signed  and 

delivered,  evidence  of  his  subsequent 

conduct  in  the  matter  was  inadmis- 
sible. ti> 
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4.  Held,  further,  that  if  employed  sim- 
ply to  obtain  a  purchaser,  the  plain- 
tiff's commissions  were  earned  when 
he  produced  a  satisfactory  buyer ; 
but  he  was  bound  to  show  an  em- 
ployment, and  the  extent  of  it,  and 
that  he  had  performed  the  under- 
taking assumed  in  the  contract  with 
his  principals.  ib 

RECEIPT. 
Ste  COMMON  CARRIERS,  8,  9,  15,  16. 

RECEIVER. 
See  CREDITORS'  SOTTS. 

RECITALS. 
See  EJECTMENT,  3. 

REFEREE. 

1.  A  witness  having  been   examined, 
before  a  referee,  on  the  part  of  the 
defence,    the    referee,   pending    the 
cross-examination,     adjourned     the 
trial.    The  witness  neglecting  to  ap- 
pear for  further  cross-examination, 
he  was  required  by  the  referee  to  ap- 
pear  on  one   of  three  days,  or,  in 
default  thereof,  to  have  his  examina- 
tion stricken  out.     He  failed  to  ap- 
pear, and  upon  the  plaintiff's  motion 
and- on  notice  to  the  counsel  of  the 
witness,  his  testimony  was  stricken 
out.     Held  there  was  no  injustice  or 
impropriety  in  this  course.    Price  v. 
Wilton,  y 

2.  The   power   of  a  referee,  to  allow 
amendments,  is  not  as  great  as  the 
power  of  the  court  at  Special  Term. 
His  power  is  restricted,  like  that  of 
the   court   at   circuit.      Cldttenango 
Cotton  Co.  v.  Stewart,  423 

8.  The  decision  of  a  referee  is  review- 
able  on  motion,  as  well  as  upon  ap- 
peal ib 

See  AMENDMENT,  2,  8,  4. 
COSTS,  8. 

REFERENCE. 

1.  Where  there  is  an  oral  agreement, 
made  before  the  referee,  in  open  | 

VOL.  LXVII.  45 


court,  at  the  time  of  final   submis- 
sion, extending  the  time  for  making 
and    delivering   the    n-|. 
nilef-y.  a  party  cannot  terminal 
reference,  and  bar  tin;  riirlit,  t.»  a  de- 
cision by  the  referee,  1>\    -'-i-sing  a 
notice    under    section    273    of    til-- 
Code.    Ballon  v.  Parsons,  1 '.» 

2.  It   seem*   that,  in    such  a 

proper  method  of  terminating  the 
stipulation  for  indefinite  c.xt.-ii-ioii 
is  to  serve  upon  the  opposite  party 
and  the  referee,  a  notice  that  uni<--, 
the  report  is  made  and  delivi-n-.l 
within  a  reasonable  time,  to  be 
specified,  the  reference  will  be 
deemed  ended.  ib 

3.  A  complaint  alleged  that  the  defen- 
dant had  drawn  and  received  from 
the  comptroller  of  the  city  of  New 
York  a  very  much  larger  stun  than 
was  due  for  services,  labor  and  ma- 
terials necessary  for,  and  which  had 
been  rendered  and  furnished  in  and 
about  the  construction  and  erection 
of  a  court  house.     The  answer  de- 
nied this  allegation.     Held,  that  an 
issue    was    thus    presented    which 
would  probably  involve  the  items  of 
the  accounts  for  labor  and  materials 
expended  and  used  in  the  erection  of 
said  building ;  and  hence  the  action 
was  one  which  the  court  was   fully 
authorized   to   refer,  under   section 
271  of  the  Code.     Mayor  &c.  of  Xew 
York  v.  Genet,  275 

4.  Held,  also,  that  although  the  action 
was  not  upon  an  account,  yet  the  trial 
of  the  isaue  would  involve  "  the  ex- 
amination of  a  long  account,"  which 
made  the  cause  a  referable  one.       ib 

5.  The  Code,  however,  does  not  require ' 
such  an  action  to  be  referred.     The 
court  may  try  it,  if  it  pleases,  ami  u 
trial  without  the  reference  is  not  er- 
roneous, ib 

6.  The  issue  in  a  cause  was  joined  in 
July,  1874.     It  was  upon  the  calen- 
dar of  the  Circuit   Court,   for   trial, 
in  December,  1874.     The  defendant, 
instead  of  moving  that  court,  before 
the   judge     holding     such     circuit, 
moved,   in   another   branch   of    the 
same   court,    before   another  judge, 
to  take  the  cause  from  the  trial  court 
and  send  it  to  a  referee.     And  this 
motion  was  delayed  until  after  prep- 
aration for  the  trial  had  been  made, 
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and  the  plaintiffs  were  presumably 
ready  with  their  witnesses,  and  the 
cause  was  on  the  day  calendar  for 
trial,  field,  that  to  order  a  reference 
under  these  circumstances,  would  be 
to  encourage  delay,  and  the  motion 
was  therefore  properly  denied.  ib 

7.  The  death  of  a  defendant,  after  an 
order  of  reference,  and  the  revival 
of   the   action   in   the   name  of  his 
representatives,    do   not  operate   to 
vacate  the  order  of  reference.     Chit- 
tenango  Cotton  Co.  v.  Stewart,       428 

8.  And  the  defendants,  by  appearing 
before  the  referee  and  commencing 
the  trial,  will   be  deemed   to  have 
waived   the   right  to  object  to  the 
validity   of   the    reference    on    the 
ground  of  such  death  and  revival  in 
the  name  of  the  representatives,     ib 

9.  Upon  the  hearing  of  a  motion,  the 
court   may  direct  a  reference   to  a 
referee,  to  ascertain  and  report  the 
facts  in  respect  to  the  existence  of 
an  agreement   which  is  alleged  in 
the  complaint  and  denied  in  the  an- 
swer,   with    his     opinion    thereon. 
Tammien  v.  Clause,  430 


RENT. 
See  LANDLORD  AND  TENANT. 


REVIVOR    AND    CONTINUANCE 
OF  ACTION. 

1.  Where  a  plaintiff  is  under  a  stay  of 
proceedings,    at    the    time    of   his 
death,  such  stay  does  not  affect  his 
representatives,  so  as  to  prevent  a 
motion  by  them  to  revive  and  con- 
tinue  ihe   action.     Matter  of  Bain- 
bridge,    .  293 

2.  And  nnless  such  motion  be  made 
within  a  year,  as  required  by  §  121 
of  the  Code,  it  will  be  barred.        ib 

See  REFEREE,  7,  8. 


s 

SALES. 
Bet  AGREEMENT,  4  to  14,  16,  22,  23. 


SHERIFF. 

See  ATTACHMENT,  5  to  8. 
CREDITORS'  SUITS. 


SHIPPERS. 

See  COMMON  CARRIERS. 
INSURANCE  (MARINE). 


STATUTES. 

1.  A    subsequent    statute,    whim    is 
clearly   repugnant   to  a  prior  one, 
necessarily  repeals  the   former,   al- 
though it  do  not  do  so  in  terms ;  and 
even  if  the  subsequent  statute  be  not 
repugnant,  in  all  its  provisions,  to  a 
prior  one,  yet  if  the  latest  statute 
was  clearly  intended  to  prescribe  the 
only  rule  which  should   govern   in 
the  case  provided  for,  it  repeals  the 
original    act.      Excelsior    Petroleum 
Go.  v.  Embury,  261 

2.  A  subsequent  statute,  making  a  dif- 
ferent provision  on  the  same  subject, 
is  not  to  be  construed  as  an  explana- 
tory act,  but  as  an  implied  repeal  of 
the  former.  ib 

3.  When  a  statute  confers  authority  to 
take  the  lands  of  individuals  for  pub- 
lic use,  and   for  the  assessment  of 
damages  upon  the  property  of  con- 
tiguous owners,  the  statute  must  be 
strictly  pursued,   step  by  step;    or 
the  proceedings  will  be  without  the 
sanction  of  law,  and  void.    Matter  of 
House  Avenue,  850 

See  ACQUIRING  LAND,  Ac. 
CONSTITUTIONAL  LAW. 


STATUTORY  PENALTIES 

1.  In  an  action  to  recover  statutory 
penalties,  commenced  by  the  service 
of  a  summons  only,  there  must  bean 
indorsement    upon  the  summons,  of 
a  reference  to  the  statute  giving  the 
penalties   for   which    the    action  U 
brought;    otherwise   the  court  will 
acquire   no  jurisdiction.     Jjussell    v. 
New  York  Cen.  &c.  R.  R.  Co.,       886 

2.  But  if,  after  the  service  of  the  sum- 
mons, the  defendant  serves  a  notice 
of  appearance,  that  is  equivalent  to 
a  service  of  the  summons  upon  him ; 
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and  such  appearance  gives  jurisdic- 
tion, and  cures  defects  in  previous 
process.  ib 

3.  A  complaint  contained  allegations 
against  the  defendant  for  having, 
contrary  to  the  "  Act  to  prevent 
extortion  by  railroad  companies," 
passed  March  27,  1857,  charged  the 
plaintiff  thirteen  cents  extra  fare 
from  L.  to  B.  on  567  occasions,  and 
asked  for  judgment  for  the  excess, 
and  $50  penalty  for  each  violation 
of  the  statute.  Held,  that  the  plain- 
tiff was  entitled  to  recover  one  pen- 
alty of  $50,  and  the  excessive  fare 
paid,  but  was  not  entitled  to  recover 
666  penalties,  in  addition.  ib 


STAY  OF  PROCEEDINGS. 

See  REVIVOE  AND  CONTINUANCE,  Ac. 
WKIT  OF  ERROR. 


STOCK. 

1.  The  plaintiff,  at  the  solicitation  of 
8.,  who  was  the  owner  of  certain 
stock  which  he  had  transferred  to 
V.,  to  secure  a  debt,  had  agreed  to 
furnish  the  money  required  to  dis- 
charge such  debt,  and  had  made  the 
necessary  arrangements  for  an  ad- 
vance of  the  money  to  him  by  W. 
&  S.,  and  deposited  with  them  secu- 
rities for  their  protection.  Held  thai 
this  was  a  sufficient  consideration 
for  an  agreement  between  him  and 
V.  by  which  the  plaintiff  was  to  pay 
him  the  amount  of  his  claim  against 
8.,  and  that,  upon  such  payment  V. 
should  assign  the  stock  to  the  plain- 
tiff, and  transmit  the  certificates  to 
some  third  person,  who  should  de- 
liver the  same  to  the  plaintiff  on 
receiving  from  him  payment  of  the 
amount  due  V.  Crane  v.  Onder- 
donk,  47 

S.  V.  transmitted  such  certificates  to 
O.,  with  the  proper  power  of  at- 
torney, to  transfer  the  stock  to  the 
plaintiff,  and  constituting  0.  his 
"  agent  and  attorney  in  fact"  to  de- 
liver such  stock  to  the  plaintiff  on 
receiving  payment  of  the  amount 
due  V.  Subsequently,  O.  without 
the  knowledge  or  consent  of  the 
other  parties,  caused  a  portion  of 
such  stock  to  be  transferred  to  him- 
self, and  the  remainder  to  F.  The 


plaintiff  tendered  to  O.  the  amount 
claimed  by  V.,  and  requested  a 
transfer  of  the  stock  to  him.  O.  re- 
fused to  accept  the  money  and  make 
the  transfer,  claiming  that  he  and 
F.  were  the  owners  of  the  stock. 
Held  that  the  plaintiff  wa«  the  as- 
signee of  S.'s  right  of  redemption, 
and  that  being  ready  to  perform  the 
duties  devolving  upon  him,  as  such, 
he  was  pro  hoe  vice,  the  owner,  and 
possessed  of  all  the  rights  of  S.  and 
entitled  to  enforce  them.  ib 

3.  Held,  alxo,  that  O.  having  received 
the  stock  for  the  purpose  of  transfer- 
ring it  to  such  person  as  S.  should 
designate,  had,  in  causing  the  same 
to  be  transferred  to  himself  and  F. 
without  the  consent  of  S.  or  his  ap- 
pointee, transcended  the  power  con- 
ferred upon  him,  and  was  guilty  of 
misfeasance  towards  the  owner  of  or 
person  entitled  to  its  possession,    ib 

4.  Held,  further,  that  0.  being  a  wrong- 
doer, was  not  in  a  position  either  to 
dispute,  or  to  interfere  with,   the 
plaintiff's  rights.     That  he  could  not 
take  advantage  of  any  assumed  de- 
fect in  the  plaintiff's  tide  or  inter- 
est ;  and  that  he  having  wrongfully 
converted  the  stock,  and    acted   in 
contravention  of  his  trust  to  V.  and 
his  quasi  trust  to  S.  and  to  the  plain- 
tiff whose   interests  he  knew  and 
disregarded,  the  plaintiff  was   enti- 
tled to  relief  against  him ;  and  that 
a  judgment  dismissing  the  complaint 
was  erroneous.  ib 


STREETS. 

1.  Under  the  authority  of  a  city  char- 
ter, providing  that  where  lands  were 
to  be  taken  for  a  street,  <fec.,  in  case 
of  inability  to  agree  with  the  own- 
ers, as  to  compensation,  commission- 
ers of  estimate  should  be  appointed, 
proceedings  were  taken  to  lay  out 
and  open  an  avenue,  to  extend  from 
River  street  to  the  lands  of  the  T. 
and  B.  R.  R.  Co.  A  resolution  thu* 
to  open  the  proposed  avenue  was 
adopted  by  the  common  council, 
and  a  committee  appointed  to  locate 
and  define  its  boundaries,  and  to 
negotiate  for  the  lands  required. 
Such  committee,  having  made  the 
location,  by  metes  and  bounds,  re- 
ported in  favor  of  the  opening  of  the 
avenue  from  River  street  to  the  laud* 
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of  the  T.  and  B.  R.  R.  Co.;  that  the 
lands  east  of  Vail  avenue  could  be 
obtained,  for  a  reasonable  price ; 
but  that,  as  to  the  land  west  of  that 
avenue,  the  negotiations  with  the 
owners  were  unavailing;  and  they 
recommeuded  the  appointment  of 
commissioners  of  estimate,  and  re 
ported  a  resolution  to  carry  the 
recommendation  into  effect.  The 
common,  council  accepted  the  re- 
port, and  adopted  the  resolution; 
but  subsequently  reconsidered  its 
action;  and  the  acceptance  of  the 
report  was  rescinded,  so  far  as  it 
recommended  the  .  opening  of  the 
avenue  from  River  street  to  Vail 
avenue ;  and  it  was  resolved  that 
the  northern  terminus  of  the  pro- 
posed avenue  should  be  the  easterly 
line  of  Vail  avenue.  Held,  that  in 
so  far  as  the  report  was  accepted, 
the  appointment  of  commissioners  of 
estimate  became  unnecessary,  and 
was  unauthorized ;  inasmuch  as  it 
appeared  by  the  report,  as  accepted, 
that  the  lands  proposed  to  be  taken 
could  be  obtained  for  a  reasonable 
price,  by  negotiation.  That  it  was 
only  in  case  of  inability  to  agree  with 
the  land  owners  that  authority  was 
given  to  appoint  such  commissioners. 
Matter  of  House  Avenue,  350 

2.  Held,  also,  that  instead  of  applying 
for,  and  obtaining,  an  order  appoint- 
ing commissioners  of  estimate,  a 
committee  should  have  been  ap- 
pointed, to  obtain  terms  from  the 
owners  who  had  signified  their  will- 
ingness to  accept  a  reasonable  price 
for  their  lands.  ib 

8.  Held,  further,  that  there  was  no 
authority  for  granting  an  order  ap- 
pointing commissioners  of  estimate ; 
nor  for  a  subsequent  order  confirm- 
ing their  report ;  nor  for  an  order 
confirming  the  report  of  the  local 
assessors.  ib 

4.  That  these  informalities  in  the  pro- 
ceedings were  jurisdictional,  and 
therefore  could  not  be  waived.  That 
the  common  council  were  bound  to 
follow  the  course  prescribed  by  law ; 
otherwise  jurisdiction  to  proceed 
was  lost  ib 


SUBROGATION. 
See  INSURANCE  ^MARINE,)  3. 


SUICIDE. 
See  INSURANCE  (LIFE,)  1,  2. 

SUMMONS. 

See  APPEARANCE. 
JURISDICTION. 
STATUTORY  PENALTIES,  1,  2. 

SURPRISE. 
See  PRACTICE,  2,  8. 


TELEGRAPH  COMPANIES. 

1.  A  telegraph  company,  authorized  to 
lay  its  cable  across  a  navigable  river, 
but  in  a  way  not  "  to  injuriously  in- 
terrupt navigation,"  has,  to  that  ex- 
tent, the  protection  of  the  statute,  in 
laying  its  cable;  and  such  protec- 
tion will  cover  all  necessary  and  ab- 
solute inconveniences  resulting  from 
the    exercise    of   the    legal    right. 
Blanchard  v.    Western   Union    Tele- 
graph, Co.,  228 

2.  If  due  care  be  used  in  laying   the 
cable,  in  proper  position,  on  the  bot- 
tom of  the  river-bed,  it  will  not  be 
deemed  a  nuisance,  as  an  interrup- 
tion of  navigation.  ib 

3.  But  where  a  cable,  as  placed  by  a 
company,  did  not  lie  on  the  river- 
bed, but  was  within  reach  of  vessels, 
such  as  usually  navigated  the  river 
at  that  place,  and  the  plaintiffs'  ves- 
sel caught  upon  it,  and  was  injured ; 
//»•/'/  that  this  was  an  obstruction  to 
navigation,  not   necessary  to  carry 
out  the  purpose  for  which  the  com- 
pany  was  organized ;  and  that  tha 
company  was  liable  for  the  damages 
occasioned  thereby.  ib 


TENDER. 
See  AGREEMENT,  18  to  21. 

TITLE  TO  LAND. 
See  COSTS,  6,  Y,  8,  9. 
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•   TOWING. 
See  NEGLIGENCE,  10,  11. 

TRIAL. 

1.  Order  of  Proof . 

1.  The  order  of  proof,  on  the  trial,  is, 
in  general,  if  not  always,  a  matter  of 
discretion  with  the  court,  and  there- 
fore   not    revievvable.      Marks    \. 
King,  226 

2.  Affirmative. 

2.  Where  the  plaintiff' s  case,  as  stated 
in  the  complaint,  except  the   aver- 
ment  of  indebtedness,  is  expressly 
admitted   by  the   answer,  and   the 
matters   of  defence   stated   in    that 
pleading  are  entirely  affirmative,  the 
affirmative  of  the  issues  between  the 
parties,  on  the  record,  is  with  the 
defendant,     ijmith  v.  t&rgeut,       24  o 

3.  But  if  the  plaintiff  claims  and  takes 
the  benefit  of  a  ruling  in  his  favor, 
upon   that   question,   lie   cannot   be 
heard  to  complain  of  it ;  and  the  'de- 
fendant is  not  injured  by  it  if,  not- 
withstanding such  ruling,  the  verdict 
is  in  his  favor.  ib 

3.  Objections. 

4.  An  objection,  urged  as  a  ground  of 
nonsuit,  may  be  obviated  by  subse- 
quent proof.     Bartholomew  v.  Lyon, 

86 

5.  If,  when  a  copy  of  a  paper  is  offer- 
ed in  evidence,  a  party  intends  to 
raise  the  objection  that  the  original 
should  be  produced,  that  ground  of 
objection     should     be     specifically 
stated,  in  order  that  it  may  be  re- 
moved  by  further   proof.     A  mere 
general   objection  to  the  rending  of 
the    paper    should    be    disregarded. 
Van  Jlttten  v.  Troudden,  342 

Waiver  of. — See  ANSWER,  1 . 

4.  Judge's  charge  and  direction. 

6.  When  the  charge  of  the  court  is  not 
given,  in  the  case,  and  there  is  no 
exception'  to  it,  or  to  any  refusal  to 
charge,    upon    request,    it   must   be 
assumed  that  the  facts  were  left  to 
the  jury  with  full   explanations   of 
the  law  applicable  thereto.     Camp 
belly.  Page,  113 


7.  The   Applicability   of   an    abstract 
propoMniun  io  aca.se  is  a  matter  of 
Judicial  cognizance;  and  the  refusal 

to  charge  requests,  after  all  that  a 
party  is  .cut itled  to,  upon  the  evi- 
dence, lias  been  charged,  is  not 
error.  White  v.  Fuller,  iir.7 

8.  The  defendant's  coun-el  excepted  to 
a  direction    to    tin-  jury    to    find    u 
verdict  for  the  plaintiff,  but  did  not 
ask  that  any  question  of  fact  should 
be  submitted  to  it.     Held,  that  such 
a  request  was  necessary,  in  order  to 
enable  him  to  get  the  benefit  of  the 
error  in    the  direction.     Kennedy  v. 
C/v".  ratam  If.  I!.  L'v.,   169 

9.  It  can  make  no  difference,  in  princi- 
ple, whether  the  court  directs  a  non- 
suit, or  orders  a  verdict.      In  either 
case,  it  is  the  duty  of  the  court  to 
submit   conflicting  evidence  to   the 
jury,  if  requested  so  to  do.     But,  in 
the  absence  of  a  request,  the  court 
may  itself  pass  upon  the  facts;  and 
when  it  does  so,  the  parties  will  be 
deemed  to  have  acquiesced  in  the  ac- 
tion of  the  court.  ib 

See  CRIMINAL  LAW,  1,  2. 
NEGLIGENCE,  7,  8,  9. 
WITNESS. 


U 


UNDERTAKING. 

1.  The  general   rule  is  that  the  con- 
tract of  a  surety  is  to  be  construed 
strictly,  and  not  to  be  extended  be- 
yond the  fair  scope  of  its  terms.    By 
that  rule,  the  obligation  of  parties 
executing   an    undertaking    for   the 
discharge  of  an  attachment  is  to  be 
ascertained    and    determined.       Gil- 
moft  v.  Crvircll,  62 

2.  Where    Mich   an    undertaking  pro- 
vided for  ihe  payment  of  the  amount 
of  the  judgment    which    might    be 
recovered    against     the    defendants. 
and    the    judgment  recovered    \vas 
against    >omc    of    them    only;    /icltl. 
that  the   failure   to  recover  against 
all  the  defendants  did  not  prevent 
a  recovery  against  the  sureties,  upon 
the  undertaking.  id 

8.  The   object  or  design  of  the  stat- 
ute, and  the  intent  of  the  legisla- 
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ture,  being  considered,  an  agreement 
by  the  sureties  in  such  an  instru- 
ment, that  they  will  pay  any  judg- 
ment obtained  in  the  action,  against 
all  or  any  <>t'  the  .IrlVnd.mtrt,  is  fairly 
within  the  scope  of  the  sureties'  un- 
dertaking, ib 

4.  Au  exception  to  the  sufficiency  of 
the  sureties  in  an  undertaking  given 
upon  an  appeal  to  the  Court  of  Ap- 
peals having  been  taken,  notice  of 
justification  was  duly  given.  One 
of  the  sureties  was  approved,  and 
the  other  not  being  considered  suffi- 
cient, an  adjournment  was  had,  to 
give  the  appellants  time  to  give 
additional  surety.  The  attorneys 
then  agreed  that  both  the  persons 
offered  should  be  taken  as  sureties, 
the  appellants'  attorney  promising 
to  have  it  "  so  marked  by  the  court." 
This  was  not  done;  but  the  appeal 
proceeded  as  if  it  had  been,  and  was 
heard  and  decided  in  favor  of  the 
respondent.  In  an  action  upon  the 
undertaking;  held,  that  the  sureties 
could  not  raise  the  objection  that 
one  of  them  failed  to  justify,  and  that 
the  approval  of  the  sureties,  on  justi- 
fication, was  not  made,  nor  the 
allowance  indorsed  on  the  undertak- 
ing, as  contemplated  by  section  196 
of  the  Code.  Cfoptfil  v.  Decker,  211 


UNDUE   INFLUENCE. 

1.  Undue  influence  consists  in  destroy- 
ing the  freedom  of  the  donor's  will, 
so  as  to  make  his  act  rather  the  will 
and  act  of  the  donee  than  his  own. 
And  such  influence  must  be  specifi- 
cally directed    to    accomplish    the 
thing   done.     Decker   v.    Waterman, 

46U 

2.  If    the    mind    of    the   donor   was 
brought  to  a  purpose  preconceived 
by  the  donee,  for   his  own   advan- 
tage,   by    an    influence    the   donor 
could  not  escape,  under  the  circum- 
stances   in    which    she    was    placed, 
and  which  was  deliberately  used  to 
effect   such  purpose,   then   that  in- 
fluence, or  its  exercise,  was  undue 
and  improper.  ib 

3.  Testamentary  bequests,  made  by  a 
testator  for  the  benefit  and  advan- 
tage of  those  who  hold  fiduciary  re- 
lations towards  him,  are  not  judged 
altogether  by  the  same  severe  rule 
that  gifts  inter  vivo*  are.     The  same 


presumptions   are  not   indulged  in, 
as  to  fraud  and  undue  influence.      ib 

See  DEED. 
GIFT. 


UNITED  STATES. 

1.  An  action,  by  the  United  States,  for 
the   recovery  of  a   sum  of    money 
claimed  to  be  due  and  owing  to  tho 
plaintiff,  for  unpaid  duties  upon  im- 
ported goods,  may  be  brought  in  a 
state  court.      United  Slates  v.  Graff, 

304 

2.  The  primary  object  of  such  an  ac- 
tion is  not  simply  to  execute  the  laws 
of  the  United  States,  but  to  collect  a 
debt  by  enforcing  an  obligation  due 
to  it.  th 

3.  And   in    that    class    of    cases,   the 
United  States,  as  a  body  politic,  can 
maintain  an  action  in  a  state  court, 
in  the  same  manner  as  other  states 
and  sovereignties  may  sue.  ib 

4.  In  the  affidavit  upon  which  an  at- 
tachment, in   such    an    action,   was 
issued,  it  was  stated  that  the  defen- 
dant had  "  imported  and  brought  into 
the  United  States,  at  the  port  of  New 
York,"    the  goods  upon  which  the 
duties  had  accrued.  Held,  that  these 
words  amounted  to  an  allegation  of 
an  importation  of  the  goods  by  the 
defendant,   complete  in  its   nature, 
with  the  control   and   possession  of 
the  property  actually  in  him.         ib 

5.  Held,  also,   that  by  importing  the 
goods,  the  defendant  had  become  in- 
debted to  the  plaintiff  for  the  amount 
of    the   duties ;    and   that  the   law- 
would   infer  that  he  intended   and 
promised  to  pay  the  same.  ib 

t).  Held,  further,  that  to  enforce  that 
liability  an  attachment  might  be 
issued.  ib 


UNITED  STATES  SECURITIES. 
See  COMPLAINT,  4,  5,  6. 

USES  AND  TRUSTS. 

1.  Real  estate  was  purchased  by  E.  C., 
and  the  conveyance  taken  in  the 
name  of  his  wife,  the  purchase-money 
being,  in  part,  advanced  by  E.  0. 
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Held,  that  the  statute  of  uses  and 
trusts  (3  R.  S.,  6th  ed.,  15,  §§  51, 
52,)  impressed  a  trust  upon  the  land 
in  favor  of  persons  who  were  cred- 
itors of  E.  C.,  at  the  time  the  pay- 
ment was  made  and  the  conveyance 
taken.  Chillingworth  v.  Freeman, 

879 

2.  And  that  a  creditor,  whose  debt 
was  then  due,  could  enforce  the 
payment  of  the  same  out  pf  the  lands 
so  purchased,  and  which  had  de- 
scended to  the  defendant  as  the  heir 
at  law  of  the  grantee  named  in  such 
conveyance ;  where  it  appeared  that 
the  debtor  had  no  legal  estate  which 
could  be  reached  by  a  judgment  and 
execution,  and  that  there  were  no 
personal  assets  belonging  to  the  es- 
tate of  E.  0. ;  that  liis  administra- 
tor had  settled  his  accounts  and  been 
discharged  by  the  surrogate ;  and 
that  the  defendant  was  the  sole  heir 
at  law,  and  represented  the  whole 
estate  in  the  premises.  ib 


USURY. 

1 .  In  an  action  upon  a  promissory  note 
made  by  E.  <fc  W.  to  the  order  of  A. 
<fc   Co.,  and  by   them   indorsed  and 
sold  to  the  plaintiffs,  the  answer  al- 
leged that  the  note  was  made  with- 
out   consideration,    to    enable     the 
payees  to  procure  the  same  to  be  dis- 
counted for  their  benefit  by  II.,  but 
that  the   same  was  .misapplied  by  a 
sale   thereof  to  the   plaintiffs   at  a 
usurious   rate.      On    the    trial,   the 
question,  "  What  was  the  discount?" 
was  objected  to,  and  the  evidence 
excluded.  Held,  that  if  the  objection 
was  cured  by  the  subsequent  state- 
ment of  the  witness  that  the  amount 
to  be  taken  from  the  note,  he  thought, 
was  24  per   cent,  per  annum,  then 
the   usurious   rate    was  established. 
That  if  it  was  not  cured,  by  reason 
of  the  indefinite  character  of  that  tes- 
timony, then  the  exception  remained 
intact,  and  was  fatal  to  the  validity 
of  a  judgment  in  favor  of  the  plain- 
tiffs.    Hallgarten  v.  Eckert,  59 

2.  Held,  a/so,  that  taking  either  view 
of  the  case,  a  judgment  for  the  plain- 
tiffs could  not  be  maintained ;  it  be- 
ing an  essential  element  of  the  de- 
fence that  a  greater  sum  than  that 
allowed  by  law  was  agreed  to   be 


paid  and  received,  and  the  question 
excluded  being  designed  to  elicit  the 
proof.  Hi 

3.  That  there  was  no  necessity  for  re- 
questing the  judge  to  submit  any 
question  to  the  jury.  That  assum- 
ing the  proof  to  have  been  that  24 
per  cent,  per  annum  was  paid  for  the 
discount,  then  the  defence  was  made 
out ;  and  if  there  was  no  proof,  then 
the  exception  was  well  taken,  and 
was  controlling.  t& 


UTICA  WATER  WORKS  COM- 
PANY. 

See  ACQUIRING  LANDS,  <fec.,  1. 


VENDOR  AND  PURCHASER. 

1.  Of  land. 

1.  As  between  the  original  parties  to 
a    sale    and     conveyance   of    land, 
where  the  consideration  is  money  to 
be  paid,  and  the  whole  or  any  part 
of  the  same  remains  unpaid,  then  the 
presumption   is  that  a  litn   for   the 
unpaid  purchase-money  exists,  in  fa- 
vor of  the  vendor  ;   and  it  is  incum- 
bent on  those  denying  its  existence 
to  prove  that  the  vendor  has  relin- 
quished such  lien.    Camp  v.  Clifford, 

434 

2.  But  when  the  vendee,  in  considera- 
tion of  the  conveyance  to  him  of  the 
land,  has  undertaken  to  do  and  per- 
form a  collateral  thing  specified,  such 
promise  is  regarded  as  payment  of 
the  price  of  the  land,  and  there  is  no 
lien.  ib 

3.  Whether  or  not,  in  such  a  case,  the 
vendor  can  have  or  demand  money, 
from  the  vendee,  is  uncertain  and 
dependent  upon  a  contingency  which 
may  never   happen ;  and  if  it  shall, 
it  IB    uncertain    when,  or    in    what. 
amount.      The     right    to    demand 
money  can  only  urisi-  upon  non-per- 
formance of  the   agreement  of  the 
vendee  to  do  the   particular  thine 
promised.  w 

4.  Upon  the  execution  and  delivery  of 
a  deed  from  the  plaintiff  to  C.,  his 
daughter,  the  latter,  as  a  consider*- 
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tion  for  the  making  nnd  delivery 
thereof,  promised  and  agreed,  to  and 
with  the  plaintiff  that  *.he  would 
clothe,  care  for,  support  and  main- 
tain R.,  the  plaintiffs  wife,  during 
the  remainder  of  her  natural  life.  | 
Tlie  deed  expressed  a  money  con- 
sideration, but  none  was  in  fart  paid, 
or  agreed  to  be  paid.  It  appearing 
that  the  grantee  had  fully  performed 
her  promise;  /uld  that,  in  the  ab- 
sence of  any  allegation  or  claim  that 
she  had  failed  to  perform,  the  plain- 
tiff could  not  maintain  a  suit  iu 
equity  to  establish  a  lien  upon  the 
land  conveyed,  for  the  purchase- 
money,  ib 

2.   Of  chattels. 

6.  Where,  by  the  terms  of  an  executory 
agreement,  the  delivery  of  goods  is 
to  be  at  a  specified  place,  to  a  speci- 
fied person,  who,  as  between  him  and 
the  buyer,  is  not  authorized  to  in- 
spect the  goods,  but  has  a  general 
authority  to  receive,  weigh  and  for- 
ward such  goods  as  the  purchaser 
sends,  and  goods  are  in  fact  received 
by  the  agent  and  by  him  consigned 
to  another  agent  of  the  buyer,  at  a 
distant  place  for  sale,  the  purchaser 
will  be  held  to  have  accepted  the 
goods,  and  is  precluded,  in  the  ab- 
sence of  fraud,  from  subsequently 
calling  in  question  the  quantity,  or 
quality,  of  the  property  sold,  iu  an 
action  brought  by  the  vendor,  for 
the  contract  price.  Pease  v.  Copp, 

132 


6.  It  seems  that  it  is  the  duty  of  the 
purchaser  of  an  article  of  merchan- 
dise which,  in  its  nature,  is  open  to 
ready  inspection,  and  which  is,  by 
the  terms  of  the  contract  of  pale,  to 
bo  delivered  at  a  specified  place,  to 
provide  for  the  inspection  of  the 
commodity  before  it  lia>  been  trans- 
ported from  tlie  place  of  delivery,  in 
pursuance  of  the  buyer's,  directions. 


7.  The  defendant  contracted  with  tlie 
plaintiff  for  all  (he  cheese  the  latter 
should  make,  in  his  dairy,  during  a 
specified  term,  the  cheese  to  be  de- 
livered to  A.,  an  agent  of  the  defen- 
dant at  D.,  who  had  instructions 
from  the  defendant  to  receive  such 
cheese  as  should  be  sent  to  him,  and 
to  weigh  and  forward  the  same  to 
the  defendant's  agent  or  consignee, 


in  New  York,  for  sale.  Under  this 
contract  a  quantity  of  cheese  was  re- 
ceived from  the  plaintiff,  by"  A.,  and 
was  by  him  weighed  and  forwarded 
to  New  York,  in  pursuanec  of  tlie 
defendant's  directions.  Held,  that 
there  was  a  delivery  and  acceptance 
of  the  cheese.  That  it  was  an  article 
that  could  be  inspected,  and  its 
quality  ascertained;  and  this  should 
have  been  done,  at  A.'s  warehouse. 
And  that  after  the  goods  had  been 
accepted  by  the  purchaser's  agent, 
and  forwarded  to  New  York,  it  was 
too  late  for  the  defendant  to  raise 
any  question  as  to  the  quality  of  the 
cheese.  ib 

See  AGREKMEET,  18,  19,  20. 


VERDICT. 

1.  If  the  plaintiffs  case  is  not  free  from 
doubt,  on  his  own  testimony,  and  it 
wholly  fails  for  want  of  preponder- 
ance of  proof,   when  considered   in 
connection  with  the  evidence  of  two 
witnesses  on  the  part  of  the  defence, 
who  were   conversant  with   all  the 
facts,  and  whose  testimony  in  denial 
is  clear,  exact  and  circumstantial,  a 
verdict  in   favor  of  the   plaintiff  ia 
clearly  against  conscience;  and  the 
judge  is  justified  in  setting  it  aside 
and  ordering  a  new  trial ;  and  that 
without  imposing  terms.    Meddaugh 
v.  Bigelow,  106 

2.  In  an  action  to  recover  damages  for 
an    injury   to   the    plaintiff's   arm, 
caused  by  the  kick  of  a  horse  which 
the  plaintiff  had  hired  of  the  defen- 
dant, the  latter  having  notice  of  its 
vicious    propensities,    the   evidence 
was  that  the  injury  was  of  a  serious 
character,    and    was    likely   perm,, 
nently  to  interfere    with   the  use  of 
the  arm.      The  plaintiff    recovered 
a  verdict    for  xl.ooo.      Held,   that 
the  court   could   not   say,  upon  the 
evidence,  that  the  damages  were  so- 
excessive  as  to  require   the  verdict 
to  be   set  aside.     Campbell  \.  Page, 

113 

3.  Where  the  evidence  is  conflicting  it 
is  for  the  jury,  who  see  the  witnesses, 
hear  them  testify,  and  observe  their 
manner  of   testifying,  to   settle  the 
questions  of  fact  between  the  parties. 
And  where  the  proof  is  such  as  to 
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authorize  the  jury  to  find  for  either 
party,  on  the  disputed  questions, 
accordingly  as  they  shall  credit  the 
evidence  favorable  to  one  or  the 
other  of  them,  their  verdict  is  con- 
clusive upon  the  parties.  Chaffee  v. 
Moras,  252 

4.  Where  there  is  sufficient  evidence, 
if  adopted  as  the  truth  of  the  case, 
to  vindicate  the  verdict,  the  judg- 
ment cannot  be  reversed  on  the 
ground  that  the  finding  of  the  jury 
is  unsupported  by  proof.  ib 

6.  Where  the  evidence  is  conflicting,  if 
there  is  some  evidence  in  support 
of  the  verdict,  which  the  jury  were 
authorized  to  credit,  their  verdict  is 
conclusive  upon  the  court,  on  a  mo- 
tion to  set  it  aside.  Brooks  v. 
Moore,  393 

6.  It  is  the  province  of  the  jury  to 
weigh  and  determine  conflicting 
evidence ;  and  the  court  has  no  right 
to  set  aside  such  verdict  as  deter- 
mines in  favor  of  one  side  or  the 
other  represented  in  such  conflict  ib 


w 

WAIVER. 

Of  objections. — See  ANSWER. 
Of  proof. — See  CRIMINAL  LAW,  1,  2. 
By  statute. — See  ACQUIRING  LAND,  <fec., 
18    14. 


WARRANT. 

1.  A  warrant  issued  by  a  justice  of  the 
peace,   commanding    the    arrest  of 
"  Myron    Cooler,"    on    a     criminal 
charge,   affords    no   justification  to 
the  officer  for  the  arrest  and  deten- 
tion of  Charles  L.  Cooter ;  especially 
where  the  evidence  tends  to  show 
that  the  felony  charged  therein  was 
committed  by  Myron,  and   not  by 
Charles  L. ;  and  that  there  was  no 
ground    of   suspicion     against    the 
latter.     Cooter  v.  Bronson,  444 

2.  Process  for  the  arrest  of  a  person 
must  so  describe  him  that  the  officer 
may  know,  and  that  the  party  whose 


liberty  is    threatened    may   know, 
whether  he  is  bound  to  submit,      ib 


WATER. 
See  ACQUIRING  LAND,  &c. 

WILL. 

1.  Capacity  of  testator. 

1.  Although  a  monomaniac  may  make 
a  valid  will,  if  the  delusion  which 
affects  the  general  soundness  of  hia 
mind  has  no  relation  to  the  subject 
or  object  of  the  will,  or  the  persons 
who  would  otherwise  be  likely,  or- 
dinarily, to  be  the  recipients  of  his 
bounty ;    or  where   the    provisions 
of  the  will  are  entirely  unconnected 
with,  and  uninfluenced  by,  the  par- 
ticular delusions  ;  yet  where  the  will 
is  the  result  of  that  particular  delu- 
sion which  has  seized  his  mind,  and 
controls   its   operations,  the  rule  is 
otherwise.      Lathrop    v.    American 
Board  of  Foreign  Missions,  690 

2.  On  an  application  to  the  surrogate, 
for  probate  of  a  will  executed   by 
B.   in    1867,   the    evidence  showed 
that  in  1 838  the  testator  was  insane, 
and  was,  for  some  time,  confined  in 
the  insane  asylum.     After  his  dis- 
charge, and  in  1844,  he  had  an  acute 
attack  of  insanity.     From  that  time 
down   to  the  time  of  his  death,  in 
1870,  the  proofs  showed,  in  his  acts 
and     declarations,    numerous    facts 
clearly  indicative  of  an  unsound  and 
diseased  mind.     He  was  a  chronic 
and   confirmed   monomaniac    in  re- 
spect  to   the   freemasons,   and   ex- 
pressed fears  of  the  loss  of  his  prop- 
erty and  life  from  them.     Connected 
with  this  delusion  was  ,-iKo  a  delu- 
sion  that   there  was   a   conspiracy 
among    his    friends    and    acquaint- 
ances, to  rob   him  of  his  property. 
He  said  he  eould  not  have  anything 
to  do  with  hi.s  folks  ;    that  they  were 
all  masons,  or  under  the  influence  of 
masons;  that  he  did  not  want  any 
of  his  relations  to  have   any   of   his 
property,  because  they  were  masons. 
Held  that  it  was  quite  apparent  that 
the  will  was  prepared,  dictated  and 
executed  under  the  influence  of  these 
delusions  ;    and  that  in  this  view, 
it  was  an  insane  will,  and  the  testa- 
tor was  actually  non  compot  mentis, 
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when  it  was  made  and  executed,  and 
incapable  of  making  any  will.        ib 

8.  Held,  also,  that  a  decree  of  the  sur- 
rogate, finding,  adjudging  and  de- 
claring that  the  testator  was  not  of 
sound  mind  and  memory,  at  the 
time  of  executing  said  will,  and 
refusing  to  admit  the  same  to  pro- 
bate, was  right,  and  warranted  by 
the  evidence.  ib 

2.  Effect ;  what  passes  by. 
4.  By  the  terms  of  a  will,  property 
which  had  been  the  subject  of  pre- 
vious gifts,  was,  in  legal  effect,  given, 
by  specific  bequests,  to  such  prior 
donees.  Held  that  this  amounted  to 
a  full  and  complete  confirmation  of 
such  donations.  Decker  v.  Water- 
man, 460 

B.  A  testatrix,  by  her  will,  gave  and 
bequeathed  to  M.  W.  and  C.  D.  and 
their  heirs,  all  the  property  "left" 
by  her  at  the  time  of  her  death,  to 
be  equally  divided  between  them, 
share  alike ;  and  directed  as  follows : 
"  All  property  or  valuable  things 
heretofore  disposed  of,  or  given 
away,  by  me,  shall  not  be  taken  into 
the  account,  in  making  said  divis- 
ion." Held,  that  a  clear  intention 
was  manifested  by  the  testatrix  that 
all  previous  gifts  and  presents  by 
her  made  should  stand  ratified  and 
confirmed ;  and  hence,  that  property 
previously  disposed  of  by  gift  and 
the  possession  delivered,  was  not  em- 
braced in  the  bequest.  ib 

6.  Held,  also,  that  a   person   claiming 
under  the  will,  as  devisee,  could  not 
question  its  validity.     And  that  this 
court  could  not  inquire  into  the  cir- 
cumstances under  which  the  will  was 
executed,  after  it  had  been  admitted 
to   probate    by   a   tribunal    having 
competent  jurisdiction.  to 

7.  Held,   further,  that  if,  in  any  pro- 
ceeding, the   previous   gifts   of  the 
testatrix   should    be    held    invalid, 
then,  as  to  the  property  given,  and 
the  avails  thereof,  the  testatrix  died 
intestate,  and  a  devisee  would  not  be 
benefited  by  setting  the  gifts  aside. 

ib 

8.  Construction,  generally ;  evidence. 

8.  When  the  language  of  a  codicil  is 
clear ;  when  no  question  arises  as  to 


the  phraseology  used ;  and  no  uncer- 
tain or  ambiguous  words  are  em- 
ployed, the  declarations  of  the  testa- 
tor to  the  scrivener  who  drew  the 
codicil  are  inadmissible  to  establish 
the  intention  of  the  testator,  at  the 
time  he  executed  the  instrument. 
Magee  v.  Magee,  487 

9.  But  evidence  of  the  facts  and  cir- 
cumstances under  which  the  codicil 
was  executed  may  be  received,  and 
may  be  looked  into  in  determining 
what   inferences   and   presumptions 
arise.  ib 

10.  A  will  and  codicil  are  to  be  taken 
in  their  several  parts,  and  read  and 
construed   together   as   one    instru- 
ment.    Lynch  v.  Pendergast,         601 

11.  It  is  the  duty  of  the  court  to  re- 
concile all  the  language  employed 
by  the  testator,  if  possible ;   and  to 
give    such  a   construction    as   will 
carry  it  out  and  into  eifect.  ib 

]  2.  The  intention  derived  from  the  lan- 
guage used  is  to  be  the  polar  star, 
to  guide  in  the  construction  to  be 
given.  ib 

4.  Construction  in  particular  cases. 

13.  A  testator,  by  his  will,  divided  the 
rest  and  residue  of  his  estate  equally 
among  his  children  and  the  lawful 
issue  of  such  of  them  as  might  die 
before  the  period  of  his  own  de- 
cease. He  then  declared  it  to  be  his 
wish  that  his  executors  should  causa 
the  portion  that  might  belong  to  his 
daughters  "  to  be  secured  for  them 
for  their  separate  use  during  their 
natural  lives  free  from  the  control  of 
any  husband.  *  *  And  in  case  of 
their  dying  without  issue,  such  por- 
tion of  their  said  property  as  may 
remain  at  the  time  of  her  or  their 
death,  shall  revert  to  her  or  their 
surviving  brothers  and  sisters,  or  to 
their  issue  in  case  of  their  death,  as 
hereinbefore  provided  for,  subject, 
however,  to  the  right  of  such  daugh- 
ter to  dispose  of  one- half  of  such 
property,  by  will  *  *  *."  A  codi- 
cil provided  for  the  payment  of  cer- 
tain legacies  out  of  the  estate  not 
given  by  the  will,  and  then  pro- 
ceeded to  describe  the  interests  de- 
signed to  be  given  to  the  testator's 
children,  because  there  might  be 
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some  obscurity  in  the  will  as  to  the 
title  to  their  portions.  He  then  again 
gave  the  residue  of  his  estate,  in 
equal  portions,  to  his  children  and 
the  lawful  issue  of  such  as  might  die 
before  him,  as  he  previously  had 
done  by  the  terms  of  the  will,  to  his 
sons  in  fee  simple  and  absolutely, 
and  to  his  daughters,  "  an  estate  for 
life,  remainder  to  the  lawful  issue  of 
each  respectively,  if  any  such  they 
leave,  in  fee  simple  and  absolutely, 
subject  to  the  right  of  my  said 
daughters  to  dispose  of  one-half  of 
their  share  by  will,  as  in  my  said 
last  will  and  testament  provided." 
The  testator  then  empowered  his 
executors  to  rent  the  real  estate,  and 
divide  the  net  income,  or  balance  of 
the  rents,  among  the  parties  who 
would  be  entitled  to  the  proceeds 
of  the  realty  if  sold ;  "  and  in  case 
any  of  my  said  daughters  die  without 
leaving  issue,  then  such  portion  of 
her  share  as  she  shall  not  have  de- 
vised or  bequeathed  *  *  shall  pass 
to  her  or  their  brothers  and  sisters, 
or  to  their  issue  in  case  of  their 
death,  as  in  said  will  provided." 
Held,  1 .  That  the  interests  provided 
for  the  daughters  by  the  will  were 
essentially  modified  by  the  language 
used  in  the  codicil.  2.  That  the 
codicil  gave  to  each  daughter  a  life 
estate  in  her  share,  without  the 
right  to  control  or  reduce  the  capi- 
tal, except  by  her  will,  and  restrained 
her  power  in  that  respect  to  one- 
half  the  amount  of  the  share  pro- 
vided for  her.  8.  That  this  author- 
ity over  the  share  was  not  repug- 
nant to  the  purpose  of  limiting  the 
interest  of  each  daughter  to  a  mere 
life  estate.  4.  That  the  testator  evi- 
dently designed  that  the  shares  of 
the  daughters  should  not  go  into 
their  possession,  or  be  subjected  to 
their  control.  5.  That  the  testator 
contemplated  some  disposition  of  the 
share  of  each  daughter  which  would 
secure  it  for  her  use,  free  from  the 
control  of  her  husband ;  and  that 
could  only  be  properly  effected  by 
the  intervention  of  a  trust.  6.  That 
the  court  had  the  power  to  appoint 
a  trustee,  to  whom  the  interest  of 
a  daughter  of  the  testator,  in  his 
estate,  should  be  transferred,  and 
who  should  hold  the  same  as  her 
trustee,  and  pay  over  to  her  the  in- 
come thereof  during  her  natural 
life.  Livingston  v.  Murray,  214 


14.  The  third  provision  of  a  will  was 
eo  framed  as  (1,)  to  carry  to  the  ex- 
ecutors $44,000  "  in  trust  to  receive 
the  income,  issues  and  profits  there 
from ;"  (2,)  to  "  pay  over  the  same 
semi-annually "  from  the  death  uf 
the  testator,  to  his  wife,  the  plain- 
tiff, for  her  support  and  maintenance 
for  and  during  her  life ;  and  after  her 
decease,  the  securities,  so  valued  at 
$44,000,  were  given  and  bequeathed, 
viz.,  $10,000  to  be  held  by  the  ex 
ecutors  in  trust,  to  pay  over  the 
income  to  the  grandson  James  1... 
after  the  death  of  the  wife,  up  to 
the  time  James  L.  should  at  lain  the 
age  of  twenty-one,  and  then,  it'  the 
wife  should  nave  died  prior  to  that 
time,  the  (10,000  principal  was  to 
be  paid  over  to  the  grandson  "  for 
his  own  use  and  benefit."  It  also 
made  a  provision  in  effect  similar  to 
that  made  for  James  L.,  for  the 
granddaughter,  Eliza  L.,  and  she 
was  to  have  the  income  thereof  till 
she  was  twenty-one  years  of  age, 
after  the  death  of  the  widow,  and 
then  the  principal,  $10,000,  was  to 
be  paid  over  to  the  said  Eliza  L.,  for 
her  own  use  and  benefit.  The  will 
also  provided  that  in  case  either  of 
the  said  grandchildren  should  die 
before  the  wife,  the  share  of  such 
deceased  one  should  go  to  the  sur- 
vivor of  such  grandchildren.  If 
both  of  the  grandchildren  died  be- 
fore the  wife,  then  the  $20,000  was, 
at  her  death,  to  be  divided  equally 
between  the  testator's  children,  Mary 
,).,  John  and  Louisa.  It  also  gave 
to  his  children  "  the  remaining 
$24,000  herein  set  apart,  at  the  death 
of  his  (my)  said  wife,  to  be  equally 
divided  between  them."  By  the 
llth  clause  of  the  will,  the  testator 
directed  his  executors  to  invent  the 
sums  in  his  will  "  given  to  them  in 
trust,  in  any  good  securities,"  and 
authorized  them  "  to  clutnge  or  vary 
the  investments  and  collect  any  of 
the  securities  held  by  him."  By  a 
codicil  to  said  will,  the  life  estate 
previously  given  to  the  wife  was 
enlarged  to  an  absolute  estate  in  fee. 
"and  to  draw  the  income  arising 
therefrom"  as  provided  in  the  will; 
subject  to  the  said  provisions  to  the 
grandchildren ;  and  the  sum  of 
$10,000,  given  to  the  grandchildren 
was  directed  not  to  be  paid  over  to 
them  until  each  should  attain  the 
age  of  twenty-five  years.  Held,  that 
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by  the  will  and  codicil,  construed 
together,  the  plaintiff  took  (1,)  The 
"  absolute  estate,"  or  sole  ownership 
of  $24,000  of  the  $44,000;  or,  in 
other  words,  a  legacy  of  $24,000; 
(2,)  And  the  right  to  the  income  of 
the  other  $20,000,  to  be  paid  to  her 
by  the  executors  during  her  life; 
(8,)  The  income  so  paid  to  her  was 
hers  absolutely,  to  hold  to  herself 
and  her  heirs.  Lynch  v.  Pendergast, 

601 

15.  Held,  also,  that  the  executors 
should  keep  in  trust  $20,000,  in- 
vested in  good  securities,  and  pay 
the  income  to  the  plaintiff  during 
her  life;  and  in  ease  she  should  die 
before  the  grandchildren  named 
were  twenty-five  years  of  age,  the 
income  should  be  paid  to  them,  or 
the  survivor ;  and  after  that  period 
should  come,  and  such  grandchil- 
dren should  be  twenty-five  years 
of  age,  and  the  plaintiff  should  die, 
then  the  principal  of  the  £20,000 
should  be  paid  to  the  grandchildren, 
or  the  survivor,  as  provided  in  the 
wilL  ib 

See  AGREEMENT,  1Y. 
GIFT. 
UNDUE  INFLUENCE. 


WITNESS. 

1.  A   wrecker,  who  has  been   in  the 
business  for  twenty  years,  has  raised 
sunken  vessels,  has  superintended  an 
examination  of  a   particular  vessel 
after  she  was  sunk,  and  made  sound- 
ings   around    her,    may    be    asked 
whether   she   could  be  raised,  and 
what  it  would  cost  to  get  her  up. 
Blanchard  v.  New  Jersey  Steamboat 
Co.,  101 

2.  Where  a  witness  for  the  defendant 
had,  on  his  examination,  denied  the 
making  of  certain  statements,  perti- 
nent to  the  issue,  his  attention  being 
called  to  the  time,  place  and  occa- 
sion ;  held,  that  it  was  competent  for 
the  plaintiff  to   prove  that   he  did 
make  them,  for  the  purpose  of  affect- 
ing his  credibility.  ib 

8.  A  plaintiff,  being  now  permitted  to 
state  his  own  case,  as  a  witness, 
ought,  when  he  is  conversant  with 


all  the  facts,  to  be  able  to  make  his 
right  of  action  entirely  plain.  Med- 
dauffh  v.  Bigelow,  106 

4.  Where%a  witness  testifies  to  a  pal- 
pable untruth,  in  the  presence  of  the 
court,   the   power   of  the   court  to 
order   the   sheriff  to  take  him  into 
custody,  for  perjury,  is  undoubted. 
Linsday  v.  The  People,  548 

5.  It  is  a  question  of  discretion  with 
the  court  whether  it  will  order  him 
into   custody,  or  direct   other  pro- 
ceedings to  be  taken  to  punish  him 
for  the  perjury.     And  with  the  ex- 
ercise of  that  discretion  a  court  of 
review  has  no  power  to  interfere,  ib 

6.  Although  it  is  the  province  of  the 
jury  to  weigh  evidence,  and  to  pass 
upon  the  credit  of  the  witnesses  tes- 
tifying before  them,  yet  they  have 
no  right,  arbitrarity  and  capricious- 
ly, to   disbelieve    the   testimony  of 
any  unimpeached  and  uncontradict- 
ed  witness.     Cnlhane  v.  New   York 
Gen.  &c.  R.  R.  Co.,  662 

Y.  They  must  consider  the  relative 
situation  of  the  witnesses,  their 
means  of  knowledge,  and  the  charac- 
ter of  their  testimony ;  and  also 
their  liability  to  detection  and  pun- 
ishment in  case  they  give  false  tes- 
timony, ib 

See  EVIDENCE. 
LIBEL,  3. 
REFEREE,  1. 


WORK  AND  LABOR. 
See  ANSWER,  6 

WRIT   OF   ERROR. 

1.  The  writ  of  error  is  a  writ  of  right, 
and  issues  as  a  matter  of  course,  in 
cases    of    misdemeanor.     People   v. 
Tweed,  496 

2.  The   direction   for   a  stay   of  pro- 
ceedings, on  a  writ  of  error,  is  not 
a  matter  of  course,  but  rests  in  the 
sound  judicial  discretion  of  the  offi- 
cer allowing  the  writ.  ib 
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8.  When  it  appears  that  the  points 
urged  in  support  of  an  application 
for  a  stay  of  proceedings  were  raised 
upon  the  trial,  and  overruled  by  the 
judge  presiding,  as  well  as  by 
another  judge,  upon  a  writ  of  habeas 
corpus  ;  that  the  prisoner  has  volun- 
tarily allowed  considerable  delay, 
since  the  trial,  without  presenting 
hia  case  to  an  appellate  court  for  re- 
view ;  that  no  application  for  a  stay 
has  been  made  to  the  judge  who 


presided  at  the  trial,  nor  to  any 
other  judge  of  that  district;  and 
the  application  is  finally  made  to  a 
judge  outside  of  the  judicial  district 
in  which  the  trial  took  place ;  it  is 
a  proper  exercise  of  discretion  for 
the  latter  judge  to  refuse  the  stay, 
with  leave  to  withdraw  the  applica- 
tion, and  without  prejudice  to  any 
further  application  to  another  offi- 
cer, ib 
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